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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK

JAYENDRA SHAH,
Plaintiff,
—against-

MTA NEW YORK CITY TRANSIT, an agenc; MEMORANDUM & ORDER
of the METROPOLITAN TRANSPORTATIOI
AUTHORITY, STATE OF NEW YORK JOHN
DOES 110, and JANE DOES 1-10,

12-cv-4276(ERK) (RLM)
Defendants.

KORMAN, J.:

Jayendra Shah (“Shah™an Asian man of Indian national origfiled this actionagainst
the MTA New York City TransitAuthority (“NYCTA”), claiming violations of Title Vllof the
Civil Rights Act of 1964 (42 U.S.G8 2000eet seq), the New York StateHuman Rights Law
(N.Y. Exec Law § 296, and the New York City Human Rights LaWM.Y.C. Admin.Code § 8
107) Am. Compl.31, ECFNo. 17. He seeks $3 million in compensatory damages and $3
million in punitive damages, as well as injunctive reliéd. at 3:32. The NYCTA hasmoved
for summary judgmerds to all claims Mot. Summ. J., ECF No. 52.

FACTS
A. The Department of Subways

TheNYCTA'’s Department of Subwaysontains the following divisionar Equipment
Rapid Transit Operations, Station Operations, Engineering, Track/Infras&uahd Electricals.
Def.’s Rule 56.1 Statement {1 9, ECF No. 53. The Division of Car Equipment, where Shah spent
most of his careeris composed of several subdivisions: South Maintenance Shops, North

Maintenance Shops, Overhaul Shops, Emergency Response & Rail Control Center, Car
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Equipment Engineering & Technical Support, and Quality Assurance & WarrantyoCdaditrat
91 10 The NorthMaintenance Shops are responsibletf@ numberedubwaylines, while the
SouthMaintenance Shops handiee alphabetical lines. Efron Dedx. C (“Sowa Dep.”)at
19:3-6, ECF No. 55-6.

B. Shah’sEducation andCareer

Shah holdsa B.S. in Mechanical Engineering from Gujarat University; a Master’'s in
Transportation Management from the State University of New York, Maritimiéedeo a
Certificate in Advanced Chartering Problems from the eStamiversity of New Yok; a
Certificate in Budget | and Budget Il from John Jay College, City Uniyes$iNew York;and a
New York State Certified Professional Engineer License. Pl.’s Adp’®@Def.’s Mot. Summ. J.
(“Shah Aff.”) 11 3-5, ECF No. 66.

Shahwas hired by theNYCTA in 1982 as a road car inspectorDef.’s Rule 56.1
Statement § 1.During his first 13 yearswith the NYCTA, he was promoted several times,
ultimately becoming Generauferintendent (“S”) for the Pitkin and 207tlStreet Maintenance
Shops in 19951d. at § 7;Pl.’s Rule 56.1 Statemefjt9 ECF No. 6. In 1998, afteserving for
approximately four monthss the & for the Coney Island Maintenance Shop, Shah was
reassignedo serve ashe GS for the East New Yorkand Concourse Maintenance Shoas
paosition he retainedntil 2009. Def.’s Rule 56.1 Statement/ Pl.’'s Rule 56.1 Statementlf)—

11. All of the locations in which Shakorkedbetween 1995 and 2009 weBeuthMaintenance
Shops in the Division of Car Equipment. Pl.’s Rule 56.1 Statefif{eb®-11, 15.

In July 2009, as part of the newly established “Line Progr&hdhwas appointedhe

Deputy Line General Managéor the “R” line from the Jamaica Maintenance Shop, which is

alsoin the South Division.Id. at § 13 Def.’s Rule 56.1 Statement | 18he Line Program was



dismantled shortly thereafter, aBthahwas reassigned in April 201@o serve ashe GSfor the
207thStreet Overhaubhop Pl.’s Rule 56.1 Statemenrff 13—14 Over thenexttwo years Shah
was transferretivo moretimes within theSouth Maintenance Shops divisioldl. at Y 4-16.

During his tenuret theNYCTA, Shahperiodicallyserved for short terms #ise Acting
AssistantChief Mechanical Officer “ACMQ”), a position senior to GS, during an existing
ACMO'’s absenceld. at 19. For example, in 2008Jthough his experience was largely in the
division of South Maintenance ShopShahserved for one month as the Acting ACMO for all
North Maintenance Shopdd. at §12. He assers that he was the only GS in the history of the
Division of Car Equipment to be delegated the duties and responsibilities of another sardivisi
Am. Compl. § 24Efron Decl. Ex. A (“Shah De}). 215:25-216:4ECF No0.55-1-55-4 Shah
alsoallegal that he washe only GS puin charge othree new technology programs from their
inception to completion. Shah Aff. I 33.

Shah’s annugberformance revieware exemplary Between 2000 and 2009, he received
an “Excellent” overall ratingeight timesand a“Good” overall rating in the other two years.
Shah Aff. 196; Doshi Aff. Ex. F, ECF No. 67 at 10013} His performance reviews repeatedly
state that he maintad an “excellent working relationship” with other managers and other
departments.SeeDoshi Aff. Ex. F. In addition, Shah has received several awards during his
career at th&lYCTA. In 1997, Shah was selected as the “manager of the year.” Shah Aff. { 7.
In 1999, he received tie¢YCTA'’s President’s Circle Awardld.; Shah Dep. 49:13-20.

C. Shah’sFailure to Promote Clains
Shahapplied forl5 promotions within the&NYCTA between October 2005 and February

2012 several of which involved multiple vacancieéSeeShah Aft 1142—-99. Shah alleges that

! Neither party included Shah’s performance reviews in 2010 or theraafter exhibit to their briefing.
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the NYCTA unlawfully failed to promote hinon 13of theseoccasions on the basis of héce

Asian, or national origin Indian (concepts and terms that he frequently uses interchangeably,
see, e.g.Shah Aff. 11; Mem. Opp’n Summ. J. 3:1®)? Id. Initially, Shah also asserted claims
relating to his applications for the positions of Deputy Mesident, Engineering Services, in

May 2008, and Maintenance General Manager in November 2008. He subsequently withdrew
those claimsseeMem. Opp’n Mot. mm. J. 4 n.4-perhaps recognizing that the selection of
Madan Naik, an Indian man, for the latter position undermined his claim, Efron Decl. Ex. V,
ECF No. 55-7 at 61.

Had Shalreceived one or more of the promotions to which he apgliedwould have
received a substantial increase in his annual salary and earned additional HayaR®jms
such, would have received a much higher retirement benefits packalgg.Am. Compl. 29
Because each discrete hiring decision cqutavidea basis for reéf if proven tobe motivated
by discrimination, | detail each position’'srequirements, the qualifications of tlseiccessful
candidates the NYCTA'’s stated reason®or selecting other candidates over Shah, and any
relevantobservationsdy Shah | also provide below a chart withasicinformation relating to

each of the contested positions:

2 The Office of Management and Budgegats “Asian” as one of the “five minimum race categoriés/fite House
Office of Mgmt. & Budget, OMB Bulletin No. 302-Guidance on Aggregation and Allocation of Data on Race for
Use in Civil Rights Monitoring and Enforcement (2000), itvww.whitetouse.gov/omb/bulletins_bedp.
“Asian,” as used in the 2010 Census, “refers to a person having origing of the original peoples of the Far East,
Southeast Asia, or the Indian subcontinent.” Karen R. Humes, NichAoldones & Roberto R. Ramirez, @view

of Race and Hispanic Origin: 2010, United States Census Bureau, 3 (2011),
http://www.census.gov/prod/cen2010/briefs/c2010bpdf. The Census Bureau explains that: “[tlhe race
categories included in the census questionnaire generally refledabdsdmition of race recognized in this country
and are not an attempt to define race biologically, anthropologically, etigaty. In addition, it is recognized that

the categories of the race question include race and national origin or socagutiups.” Id. at 2.

3 “Hay Points” is a reference to a ranking system developed by the Hayzajamj and utilized by the NYCTA, to
rate jobs for purposes of salary determination. Efron Decl. Ex. B (“Robep.”) 76:1621, ECF No. 55 at 21.

4



Job Did Shah
Position Vacancy | Date Hiring Officer (s) | Receive an Person(sZSeIected Over Shah,
! X and Race
Notice Inter view?
1 | Assistant Chief Unclear | Oct Richard Sowa Yes George Cortes (Hispanic)
Mechanical Officer 2005
2 | Line General Managel 4346 Oct Judith Pierce; Yes Louis Brusati (White)
2007 Steve Feil (first round) | Gricelda Cespedes (Hispanic)
Greg Lombardi (White)
Joseph Ragusa (White)
Herbert Lambert (Black)
3 | Assistant Chief 4484 Jan Richard Sowa Yes Michael McKernan (White)
Mechanical Officer 2008 Marika Herard
4 | Vice-PresidentChief | 4811 July William Cronin No Gennaro Sansone (White)
Mechanical Officer 2008 (andothergy
5 | GroupGeneral 4860 Aug. HowardRoberts; | No David Knights (Black)
Manager 2008 | Judith Pierce; Louis Brusati (White)
Steve Feil Greg Lombardi (White)
Gricelda Cespedes (Hispanic)
Tracy Bowdwin (Black)
6 | Deputy Line General | 4800 Aug. David Knights; No John Dohertynavailable
Manager 2008 Louis Brusati Dwayne AnglerqHispanic)
Frank Jezyck{White)
Joseph LeaddiVhite)
Paul McPhedWhite)
Melvin Oliver (Black)
Deirdre Taylor(Unavailablg
7 | Line General Managel 5037 April David Knights; Yes John DohertfUnavailable
2009 Louis Brusati Thomas Wehrman (White)
Gricelda Cespedes Dwayne AnglerqHispanic)
Greg Lombardi Pamela Elsey{Black)
Tracy Bowdwin Frank Jezyck{White)
Joseph Joyc@Jnavailablg
Evelyn Koehler(Black)
Joseph LeaddVhite)
James Leopar{White)
Paul McPhedWhite)
Stephone Montgomeridnavailable
Melvin Oliver (Black)
Joseph RagugaVvhite)
Dierdre Taylor(Unavailablg
Peter VelasquefHispanic)
8 | Vice-President, Chief | 5419 April William Cronin No George Cortes (Hispanic)
Mechanical Officer 2010 (and other}¥
9 | Assistant Chief 5445, June George Cortes; | Yes Fayez Saleh (White)
Mechanical Officer 5453 2010 Robert Smith; John DohertfUnavailable
(multiple positions) Anne Moran; Mario GuerraWhite)
Dominick Greg Lombadi (White)
Cassaza
10 | Vice-President and 5458 June Carmen Biancp | No Steplone MontgomeryWnavailable
Chief Officer, Staten 2010 Daryl Irick;

* Race as identified in the NYCTA's Applicant Flow Data Repo8seEfron Decl. Exs. O, S, V, Y, DD, NN, ECF

No. 557 at 4144, 5253, 61, 69, 86, 118.




Island Railway Brian Semler

11 | Assistant Chief 5453 Oct. Carmen Bianco; | Yes Michael Wetherell (White)
Mechanical Officer 2010 George Cortes (first round)

12 | Assistant Chief 5779 July George Cortes; | Yes Joseph Bromfieldnavailable
Mechanical Officer 2011 Mario Guerra

13| Vice-President, Chief | 6025 Feb. Carmen Bianco | Yes Michael Wetherel[White)
Mechanical Officer 2012

1. Assistant Chief Mechanical Officer, Overhaul Shops (October 200%)

Shah was interviewed in October 2005 by Richard Sowa;@\0 for the Division of
Car Equipmentfor the position ofACMO for Overhaul Shops. Sowa Decl. T 4, ECF Na. 62
Sowa ultimately selectedGeorge Cortes instead,on the basis ofCortes’s “exceedingly”
successful performance as GS of th&tBtreet Overhul Shop, a position he held from 2004
to 2006,and, before that, as Superintendent of the Coney Island Overhaul 8hppee also
Efron Decl. Ex. EE, ECF No. 5bat 8. Cortes also had a “proven track record in performing
major projects,” making him “a perfect fit for the positiorSowa Decl. 4. By contrast, Shah
“had no experience managing or, to the best of [Sowa’s] knowledge, even working in the
Overhaul Shops.”ld. Cortesholdsa B.S. in Labor Studiesyhich he received from Empire
College in 2004. Efron Decl. Ex. EE, ECF No. 55-7 at 91.

2. Line General Manager (October 200)

In 2007, Howard RobertshenPresident of the Transit Authority, implemented a new
initiative called the*Line Prograni. See, e.g.Knights Decl. § 2, ECF No. 60. Under this
program, all aspects of raikw/ice—Rapid Transit Operations, Car Equipment, Track and
Infrastructure,Signals and Statioaswould be integrated for each individual subway line and

overseen by a single officeGee, e.gid.

® Shah’s claim that the denial of promotion in October 2005 was disaioninis timebarred under Tid VII, and
cognizable under state and city lawly if the hiring decision was made on or after October 30, 2@®Order
Mot. Dismiss. 15ECF No. 16



In October 0of2007, Shah applied for the newly created posgiai Line General
Manager(“LGM”) for the 7 and L lines.The Job VacancyNotice called for a baccalaureate
degree in Transportation Management or a related field and a minimum of $5ofealevant
experience, including at least eight years of managerial experi@mcéa satisfactory
equivalent.” Doshi Decl. Ex. G, ECF No. €Y at 115. Under “Desired Knowledge, Skills and
Abilities,” the bb VacancyNotice listed: “[s]trong operating experience and skills in the areas
of Transportation, Stations Operations, Customer Service, Car Equipment, uotastr
Maintenanceand Operations Planning.”ld. It also noted that the candidate would “be
responsible for staff development and compliance with administrative regmtemvhile
fostering a cooperative labor atmospherdd. Judith Pierce, theBenior VicePresident of
Administration, explained that stend her colleagues weleoking to find “a balance of . . .
people with both operational and other skills” and were especially concerned with“sirong
leaders who had an established history of workiedl with the union.” Pierce Decl.{{4-5,

ECF No. 61. They wereparticularlyinclined to hirecandidates with experience the Rapid
Transit Operations division, “as they were the individuals who knew best how to mogeatmai
passengers along the line in a safe and timely fashidn.”

Judith Pierce, Steve Feil, and Howard Roberts were responsible for hiring for these
positions, with Feil taking the leadseeRoberts Dep. 62:83:5, ECF No. 5% at 18. The five
candidateailtimately selected forthe position are a racially diverse group: Black, White, and
Hispanic. SeeEfron Decl. Ex. O, ECF No. 55-7 at 4Their credentials aras follows:

e Louis Brusati, who has a B.S. in Architecturleadover 25years of experience with the

NYCTA, including15 years of managerial experiencAs a Line Superintendent from

1996 to 2004, he managed rail operations for the two longest subway lines in the system

(A and 2). He then spent three years as the General Superintendent for the Wiestside (

2, 3) and Flushing (7) Lines. In addition, he spent two years {1998) as Director of
Special ProjectsEfron Decl.Ex. I, ECF No55-7 at15-17.



e Greg Lombardi, who has a B.S. in Labor Studies, had 27 years of expendtit¢he
NYCTA, including 18 years of magerial experience. He spefike yearsas the
Superintendenfor various Maintenance Shops, three years as thef@She Jamaica
Maintenance Shop, and three years as théoGthe Coney Island Overhaul Shogfron
Decl.Ex. J, ECF No55-7 at19-24. Pierce observed thabmbardiwas“experienced as
an electrician,” and that he “was well respected by the uniBrefce Decl. | 8.

e Joseph Ragusa who lacked a college degree bwtas pursuinga Certificate in
Management at John Jay Collegad been with th&lYCTA for 25 years, including 20
years in managerial roles. Between 1989 and 2004, he was the Superintendent of
Midnight Operations and then three different Maintenance Shopshéteafter served
as the GS for Car Equipment Midnighp€&ations for two years before becoming the GS
for the Northern Division West Side Lines in 2006. He spent four years in the United
States Navyrd 17 years in the Navy Resesy&here he workeds an electrician. Efron
Decl. Ex. K, ECF No. 55-at26-28.

e Cricelda Cespedesholds Bachelor's and Master’'s degrees in Civil Engineering. She,
too, hal spent her entire career at theYCTA, including 14 yearsn a managerial
capacity She served foseven years as the Manager and then Superintendent of
Engineering Technical Field Support before becoming the Director of StatignaRrs
and Technical Support in 2000. From 2002 to 2007, she served as the Assistant Chief
Station Officer for Maintenancand Support.Efron Decl.Ex. L, ECFNo. 55-7 at30-33.

Pierce noted that Cespedes’s experience would ensure that passengers couldéetsafely
to their trains through safe, well-functioning stationBiérce Decl. { 10.

e Herbert Lambert, wholacked a college degree bwas pursuing his Bachelor's degree
in Transportation Managemeait City College had spent 26 years with tNeYCTA. He
served in managerial positions in the division of Rapid Transit Operations for 5/ yea
including as the GS, Control Center; Acting Senior Director; Assistant Chief
Transportation Officer, Control Center; and Assistant Chief TransportatiineOf
subdivision “A.” Efron Decl. Ex. M, ECF No. 56-at35-37.

Pierce stated that, after interviewing Shah, she felt that “quite simply, cmdidates
were more qualified for the positionPierce Decl| 11. Shealso“recall[ed] that Mr. Shah had
a hidory of antagonism with the union,”@erceptiorthat was “confirmed to [her] by [the Viee

Presidentjof Labor Relations. Id. Shah vigorously contesthe truth of this statement See

Shah Aff. 1 61.



3. Assistant Chief Mechanical Officer, Operations January 2008)

In January 2008the NYCTA posteda Job Vacancy Noticdor an ACMO for the
Northern Maintenance Shap<fron Decl. Ex. R, ECF No. 56 at 50; Sowa Dep. 106:434,
22:23-23:5. Thepositionrequired 15 years of experienceaimelevanindustry, including seven
in a manageriakcapacity, or a satisfactory equivalent. Efron Decl. Ex. R, ECF Ng. &550
“Desired skills” included (a) a Bachelor’'s degree in Engineering, Business Administration or a
“suitable equivalent”; (b) [kKlnowledge of Materials management”; and (§)]amiliarity with
other transit, government and private organizations, suppliers and manufadtlrers.

Shah was one of five applicants identified as Asian ilNMIETA’s Applicant Flow Data
Report® Efron Decl. Ex. S ECF No. 557 at 5253 Shah was the onlysianinterviewed; the
other fourwere designated “not qualified” or, simply, “not interviewedd. Sowa, who was in
charge of hiring for this positiomtimately selectech Caucasian maMichael McKernan, for
the position. McKernan who has a Bachelors degree in Labor Studies, had run every
Maintenance Shop in the North Division before becoming the GS of the 207th Street Overhaul
Shop. Efron Decl. Ex. T, ECF No. B5at 55. According to Sowd&JcKernanwas “a very
likable individual that got along with the various unions very well and everybody. Bleera
capable of handling big projects,” as he had done as GS. Sowa Dep-2B:$6wa explained
that McKernan was more difeed than Shah because of his extensive experience in the North
Division, where the ACMO would be basedd. at 17:5-21, 19:2421:6 (“McKernanwould
walk right into the position without any familiarization or training . . . . He knew dagh and
he worked in each shop in the northern direction. lde mo stranger.”). Sowa explained that

Northern and Southern division operations are “simiilauf “the difference is t& locations, the

® The NYCTA Applicant Flow Data Reports submitted by the parties includetbalyollowing racial categories,
without further specificity: White, Black, Hispanic, and Asian.
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yard layouts.” Id. at 20:4-12. The South Division “has more subway cars, but the . . . northern
division basically is split up between two different sides, the east side linebeangest side
lines.” Id. at24:2—-11.

Sowa also stated that he believed McKernan’s management style made him more
gualified than Shah, because McKernan “got along with various vendors, people, he was good
with the union with various situationsyvhile Shah “sometimes at times had-a little friction
with—with the hourly union, and what have youd. at 24:1225:25. Shah also “didn’'t handle
as many projects as Mike McKernan did, big ones. And didn’t move around to varidigni®ca
.. .. Shah stayed basically in one or two @$afor many years.1d. at 25:25-26:6.

4. Vice-President, Chief Mechanical Officer (July 2008)

The CMO position advertised in July 2008 reqdiffs]eventeenyears of experience in
rapid transit or related industry with at least ten years of experience upeavisory or
managerial capacity; or, a satisfactory equivalenEfron Decl. Ex. X, ECF No. 53 at 67.
“Desired skills included a baccalaureate degree in Engineering, Business Administration or a
suitable equivalent.d. Of the 21 applicants, three, including Shah, were Asian. Efron Decl.
Ex. Y, ECF No. 55-7 at 69. None of the thveere interviewed.ld.

Gene Sansonewas seleted for the position. Sanserhas a B.S. in Electrical
Engineeringand had spent more than 30 years withNIV&TA. Efron Decl. Ex. Z, ECF No.

55-7 at 7:72. According to William Cronin, who served on the hiring panel, SanSeas
highly regarded as a leader in the transportation industry. He had authdnecksented various
technical papers to professional organizations, and received an appointmentadgiram
professor at Polytechnic University assigned to teach matbreadtly related to the functions

performed by a CMO."Cronin Decl. { 3, ECF No. 59Moreover, he “was already serving with
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great successas the ACMOfor Car Equipment Engineering Technical Support.ld.; Efron
Decl. Ex. Z ECF No. 557 at 71 Croninexplained that “Shah’s experience was less broad as he
had never successfully permed above the title of [GS] . . . . and focused on a much narrower
portion of the car equipment division.” Cronin Decl. { 7.

5. Group General Manager (August 2008)

In August 2008 NYCTA posted a db VacancyNotice for Group General Manager
(“GGM”), who would be responsible fsupervisinghe LGMs for the subwaylines included in
each group.Knights Decl. § 3, ECF No. 60The postingcalled for a baccalaureate degree in
Transportation Management or a related field and at least 15 yearsatsfd reixperience,
including at least eight years in a managerial positiora satisfactory equivalent. Efron Decl.
Ex. N, ECF No. 5% at 39. “Desired skills” include “senior level managerial experience in mass
transportation services” and “strong operating experience and skills inatbas of
Transportation, Stations Operations, Customer Service, Car Equipment, MatetesfaWay
(Track, Strutures, Signals, Facilities, Signal Operations, Third Rail), Maintenance and
Operations Planning.”ld. Of the 110 applicants for the position, six, including Shah, were
Asian. Efron Decl. Ex. O, ECF No. 55-7 at 41-44. None of theveie interviewed.ld.

David Knights and Louis Brusati were selected for the initial rollout of the Line
Program on the IRTGreg Lombardi, Gricelda CespedesandTracey Bowdwin were chosen
as additional GGMs for the full rollout of the program. Pierce Decl. %182 Brusati,
Lombardi, and Cespedes had been successfully serving as LGMs since the pesatiolss st
19 8, 13. Knights had 20 years of managerial experience, boti\Na8CT A employee and as a
project manager for private transportation consulting companieswasdhenserving as the

Chief Officer of Track and Signaldd. at  12. According to Pierce, “[she, Roberts, and Steve
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Feil] felt that [Knight's] extensive knowledgef Track and Signals and its employees, in
combination with his experience with capital projects management for sewsit gystems,
would make him a valuable part of the Line Program management téaunFinally, Bowdwin,
“an extremely capable forer Assistant Chief Signals Officer,” hadso previously been a
Maintenance General Manager responsible for “Maintenance of Way” wdrkAccording to
Pierce, “[a]llthree of these people had a history of having great relationships with the union and
with other managers, as well as being outstanding in their areas of expéddise.”

Pierce explained that, “[jJust as Mr. Shah’s antagonistic relationshipthgtbinion made
him a poor candidate to be a LGM, it also made him a poor candidate for GGM. We did not
even interview him for this position because we knew he would not be an appropriate selection
for GGM.” Id. at  14. Roberts also notethat, “if you didn’t get on the original [LGM]
escalator, then you couldn’t become essentially a [GGIEERoberts Dep. 66:7-21.

6. Deputy Line General Manager (August 2008)

NYCTA created a new position of Deputynke GeneralManager(*DLGM”) in August
2008, a “highlevel managerial position that, using the Hay operational evaluation system, was
rated equivalent to most GS positions, including those in the Division of Car Equipment.”
Knights Decl. 6. Knights and Brusatiwho, as GGMswould oversee the LGMs and DLGMs
for each subway line in their “group,” were responsible for hiring. Knights explainejr “[
goal, in choosing LGMs and DLGMs for the initial rollout, was to createanbatl management
team by selecting experienced indivads with expertise in the different Divisions of the
Department of Subways.Td.; accordBrusati Decl. 1 6ECF No. 57 The bb VacancyNotice
called for a baccalaureate degree in Transportation Management or a related diedd an

minimum of ten years of related experience, including at least four in nmaaageor a
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satisfactory equivalent. Efron Decl. Ex. P, ECF No-758t 46. “Desired skills” included
“[s]trong operating experience and skills in the areas of Transportation, Stgtenations,
Customer Service, Car Equipment, Infrastructure, Maintenance and OpeRdinonsg.” Id.

Knights stated in his declaratiefpossibly referringto the candidates foboth the
DLGM and LGM positions for which they werethen interviewing—that “[mJost of [the]
gualified applicants had over 20 years of experience with NWECTA], other Metropolitan
Transportation Authority agencies (such as the Long Island Rail Road) and both gndlic
private transportation companies and consulting firms.” Knights Decl. D#.the seven
individuals hired as DLGIg only one—John Doherty—came from the Division of Car
Equipment. Id. at 9. Shah focuséss attentionon Dohertys qualification Shah Aff. Y 62
65. | will therefore do the same.

Doherty does not include an “Education” section on his resume, and so presumably does
not have a college degre&eeDoshi Decl. Ex. W, ECF N&7-2 at65-66. He began working
for the NYCTA in 1979 as a Conductor and Tower Operator, working his way up to Acting
Superintendent for Work Trairg/ 1990. Id. From 1992 to 2006, heasthe Superintendent for
Road Operations in the Division of Car Equipmeit. He then served as th@Sfor Emergency
Response for two yearsd. Knights and Brusagxplainthat they selected Doherty on the basis
of his “decades of experience with work cars . . . as well as with Car Equipment’s Eoyergen
Response Unit Knights Decl 110; Brusati Decl. 7. In addition, “[@tase he had worked in
[RTO and on capital projectgreviously, Doherty had hands experience not only with
providing subway service but also with Track, construction and all of the other elements of
capital improvement project.” Brusati Decl. | 7. By contrast, Shah had no experience with

either work cars or emergency responisk.
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7. Line General Manager (April 2009)
In April 2009, the sam&adershigeamhired additional LGMs and DLGM$o complete

the rollout of theLine Program See idat 9. Shah reapplied and received an intervié&shah
Aff.  73. Of the 14 individualkired as LGMs, two were promoted from the Division of Car
Equipment.John Doherty, then serving as a DLGMyndThomas Wehrman Brusati Decl. {9
1112. Wehrman had an Associate’s Degree in Technical Electronics and 19 years of
managerial experience. Efron Decl. Ex. AA, ECF No.75& 7475. He servedfrom 1989 to
1990as the Deputy Superintendent of th&/t20Street Overhaul Shop, and, similarly to Shah,
spent the next 18 years in management positions within the division of Blaittenance
Shops, culminating in his appointment in 200&&0f the Coney Island Maintenance Shag.
Brusati explais that

[a]lthough Wehrman was a [GS] in Car Equipment just as Mr.

Shah was, Wehrman had been working at the Coney Island

Maintenance Shop, a large and complex shop that served the entire

Southern Division of the subway system. The East New

York/Concourse Maintenance shop, where. Bhah was [G$]

was significantly smaller. Wehrman also had experience working

as an acting ACMO and working in overhaul shops; Mr. Shah did

not have any experience in either of these areas.
Brusati Decl. { 12.Shahnotesthat, in fact,he and Wehrman worked together at both the Coney
Island Maintenance Shop and the 20®ineet Maintenance Shop, and that, in both cases,
Wehrman was subordinate to him. Shah Aff. 14764 He also observes that Wehrnvaas
made the LGM for the J, Z, and M lines, which are served by the East New York haaicee
Shop in which Shah had served as GS for approximately ten ydags.{ 76.

While rejecting him for the LGM positionhé hiring committeeselected Shahs one of

17 new DLGMs and assignethim to the “R” Line. SeeBrusati Decl.] 13; Shah Aff. { 76

Shahassertghat this “wasNOT a promotion” because “while [he] was given an increase in
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compensation, it resulted in a decrease in Hay Points. Essentighlydieel pasion was a [GS]
position that [he] had been performing since 1995.” 3\faH] 66.
8. Vice-President, Chief Mechanical Officer (April 2010)

The Line Program was discontinued in 2010, and the roles of GGM, LGM, and DLGM
were replaced with the Chief Mechanical Officer (“CMO”) and Assistant Chie€hdnical
Officer (“ACMQ”) positions that had been in place prior to 20(B&eCortes Decl. {-5. In
April 2010, Gene Sansone, then serving as Ck@xed from theNYCTA. Cronin Decl. .
Approximately 30 pople applied to fill theresultingvacancy. Id. Five of the applicants,
including Shah, were Asian. ECF No. 55-7 at 8&ne of the fivaeceival an interview.Id.

George Corteswas selected for the position. He had spent f@ary as ACMO for
Overhaul Shopsndhad beerserving as the Acting CMGince Sansone’s departureEfron
Decl. Ex. EE, ECF No. 53 at 88. Because Cortes anticipatétat he would alsde retiring
shortly, Mario Guerra was selected to serve as ACMO in theerim and then be elevated to
CMO upon Cortes’s eventual departure. Cronin Decl. { 5.

Guerra was then the General Superintendent for Rail Cars and Shops at the Toronto
Transit Commission‘one of the few transportation properties in North Americarilvated the
Transit Authority in size and complexity,” where he had worked for three decé#dlest Y 6;
Efron Decl. Ex. JJ, ECF No. 1a®7. According to Cronin, who served on the hiring
committee, Guerra’s “qualifications included significant stratgeganning skills, experience in
overseeing revenue vehicle procurements and very strong communication gkibsif Decl.
6. Guerra “had also been a member of the team that had negotiated the Commisesin’s

recent collective bargaining unitCortes Decl.  16.
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9. Assistant Chief Mechanical Officer(multiple position3 (June 2010)

After the dismantling of the Line Program, there were three ACMO positions to fill: (1)
ACMO, for North Maintenance Shops; (2) ACMO fémergency Resmse and Control; and (3)
ACMO for Overhaul Shops. Cortes Decl. § 11. George Cortes, along with two ACMOs and a
Human Resourcagpresentativewas responsible for hirindd.

For the position 0ACMO, Operations, North Division Maintenance, the team selected
Fayez Saleh Id. at  12. Sayeh who holds a B.S. in Engineering, Master of Science in
Transportation Management, and Mastan Civil Engineering,had been working irthe
Division of Car Equipment since 1984. Doshi Decl. Ex. Il, ECF Ne3 &f 20. Between 1993
and 2003, he served as the Superintentterfive different Maintenance Shopdd. He then
spent seven years as a @® various Overhaul and Work Equipment Shoasd thenas the
head of “PM Operations™i.e., nighttime operationsld. He had been servings the Acting
ACMO for North Maintenance Shopsince April 2010. Id. Cortes observed that Salez “was
extremely intelligent and motivated . . . . He knew the cars incredibly well =yl . . did
whatever he could to help the division run more smoothly.” Cortes Ded@. Far example,
Saleh volunteered to take over the undesirable PM Operationgd. Cortes felt that, based on
his personal experience working with Saleh, he “could trust him to run the Northern sbps w
and with little input from [Cortes]."ld. at  13.

John Doherty was selected fahe position of ACMO, OperationgEmergency Respse
and Control Centerld. at { 14. In light of his experience as GS for the Emergency Response
Unit, DLGM, and then LGMCortes viewed him d%he obvious choice” for this openindd. at
91 15. Moreover, Doherty’'sexperience witHRapid TransitOperationsjmade him an even

better candidate for the intdivision coordination required of the person in charge of
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Emergency Responseld. Cortes was also impressed by Dohert\ggtensive experience with
work trains.” Id. By contrast, Shah “had none of the work car, Control Center, Emergency
Response or [Rapid Transit Operatiorgperience that Doherty had.ld. Cortes observed:
“[tlhe ACMO for this unit needs to live Emergency Respent®e not only know the available
equipment and what needs to be done, but also whom to call to address all aspects of the
emergency situation including moving the equipment. John Doherty was that pddson.”

Mario Guerra was selected to serve as the ACMO for Overhaul Shops “with the
understanding that, if his germance was satisfactory, he would become CMO when [Cortes]
retired in approximately 18 monthslId. at§ 17. Cortes also selectegdreg Lombardi to take
over thisposition whenGuerrawas elevated to CMO. Before entering the Line Program,
Lombardi had been the GS of the Coney Island Overhaul SHdp.at { 18. He had
subsequently served as a GGM in the Line Program, where he was “respandibéedafe and
efficient running of alllND and some BMT subway lines.1d. Cortes stated that he felt that
Shah did not have sufficient Overhaul experience to qualify him for the poslition.

10.Vice-President and Chief Officer, Staten Island Railway (June 2010)

In June 2010, Carmen Bianco, th8anior VicePresident of the Transit Authority’s
Department of Subwaysnterviewedcanddates for the position of VieBresident and Chief
Officer, Staten Island Railway. Bianco Decl2fJECF No. 56. The Staten Island Raway, a
subsidiary of theNYCTA, operates a rapid transit line in Richmond Countg. *“Its Vice
President and Chief Officer . . . is accountable for executive level managementrail all
operations; strategic planning to improve system performance through the adophew of

technology; inspection, maintenance and repair of railroad equipment; development and

17



implementation of policies and procedures; and direction of all administrative, husoamnces
and labor relations activities.fd. Shah submitted an application but was not intervievied.

Stephone Montgomerywas selectedld. at § 3. Before joininghe NYCTA in 2008 as
a DLGM, Montgomery was a Superintendent with the Long Island Rail Roagidbt years.
Efron Decl. Ex. LL, ECF No. 55 at 11+14. In that capacity, he oversaw first the Operating
Rules and Air Brake Procedures, and then Jamaica Operalibnslontgomerydoes not have a
college degree, although he received “over 60 credits towards a BachglaeDeBusiness
Administratiorf at Adelphi University/Empire State Colleghl.

11. Assistant Chief Mechanical Officer(October 2010)

In October 2010NYCTA sought to hire aCMO for Car Equipment Engineering and
Technology. Efron Decl. EXMM., ECF No. 557 at116. Although the db VacancyNotice
stated that the position required “a baccalaureate degree from an accreliigel io0 Business
Administratijon], Engineeringor a satisfactory equivalerit id. (emphasis added), Cortes
explained that a degree in emgering was required for this position, Cortes Decl. | 21.

All but one of the nine candidates for the position, including Stvahe interviewed.
Efron Decl. Ex. NN, ECF No. 53 at 118. Cortesexplained thahis decisionultimately came
down to two candidates: Keith Falk, an electrical engineergbenngas the Acting ACMO for
Engineering and Technology; anBllichael Wetherell, a mechanical engineer with an
engineering degree from the U.S. Naval Academy in Annapolisdvidster of Science degree
in civil engineemg from New York University —Polytechnic in Brooklyn.Cortes Decl. {1 19
20; Efron Decl. Ex. OO, ECF No. 5hat 126-23. After being interviewed by Mr. Bianco and

his staff, Wetherell was selected for thesition. Cortes Decl. § 21.
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Wetherell had been theVice-President of Urban Engineers of New York, a private
consulting companysince 2004. Efron Decl. Ex. OO, ECF No.-Bmt 12223. In that
capacity, he worked in project management for the Metropolitan Transportatiooriguaind as
a technical advisory and procurement officer for other agentdesHe previously served an
ACMO, and therthe General Managdor Fleet Engieering,for theLong Island Rail Roadld.
Cortes was also impressediig experience aa NavyEngineering Officer. Cortes Decl. | 20.

12. Assistant Chief Mechanical Officer (July 2011)

In July 2011,the NYCTA posted a job vacancy notice fan ACMO for South
MaintenanceShops Id. at § 22. Cortes, thebeputy CMO Guerra, and a Hum&esources
representative interviewed several candidates for the position, including Stalat  23.
Joseph Bromfieldwas ultimately selected for the position.

Bromfield joined theNYCTA in 1980 as a car cleaner and worked his way up to become
a GS. Efron Decl. Ex. QQ, ECF No.-35at 127428 Between 1994 and 200% tvorked at
three different Maintenance Shops as, respectivieéy Deputy Superintendent, Superintendent,
and GShpefore beingappointed the DLGM for the “C” lineld. After the dissolution of the Line
Program,Bromfield briefly held the position of GS for the Jamaica Maintenance Shop before
being appointedhe GSfor the West Side Lines positionhe hadheld for under a year before
being promoted to ACMO for South Maintenance Shdgs.

Cortes explained that Shah was not chosen largely because of

the fact that Shah had repeatedly had difficulty managing his
employees (both hourly employees and managers) during his years
as a GS . . . . [A]t one point Mr. Shah’'s problems with the
Superintendent at the Pitkin shop nearly turned into a fistfight.
Prior to that, Mr. Shah had difficulty with his hourly employees
during his time in East New York, failing to repair leaks and

properly maintain fans that were essential to the safe operation of
the shop. It also came to my attention that, while in East New

19



York, Mr. Shah had problems with some of his female employees.

Mr. Shah even had difficulties with managers from other

departments thésic] Transit Authority. For example in 2001,

while he was at the East New York shop, Mr. Shah had an incident

with a GS from the Department of Buses. The incident was

reported tolle CMO of Buses and resulted in a letter being sent to

Car Equipment’s upper management.
Cortes Decl. T 24. Cortes felt that “Mr. Shah'’s years in Car Equipment had shown him to be
more of a problem creator than a problem solver,” making hisuitedfor a promotion to a
higherlevel management positiond. at § 25. Shah’s performance reviewsvhich were not
completed by Cortescontradict these criticismé&iowever,and Shah disputes their truttsee
Doshi Aff. Ex. F, ECF No. 67-1 at 100-113; Shath Af 36-37.

13.Vice-President,Chief Mechanical Officer (February 2012)
In February 2012, #taNYCTA posted a db VacancyNotice for Vice-President and
CMO for the Division of CarEquipment, which called for: “[joroughknowledge of subway
car maintenance and overhaul requirements and practices [and b]road knowledge tohmajbi
operations.” Efron Decl. Ex. RR, ECF No. 5% at 130. The CMOwould be“accountable for
efficiently directing and controlling all activities related to the managementllofgratock in
order to ensure the availability of safe, reliable and clean equipment for iopairat
requirements. Additionally, [the CMO] provides executive direction and oversight tara
engineering, design and proement efforts.”ld.
Five candidates, including Shah, were initially interviewed by Sally Labr&€awn

Pinnock and Craig Stewart. Bianco Decl. I 4. ShahNictael Wetherell made itto the
second round, where they were interviewed by Bianco and Pinhd.clBianco ultimately chose

Wetherell, who was then serving as the ACMO for Car Equipment Engineering & Technical

Support Id. She was impressed by his “combination of technical experience and demonstrated
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leadership qualities and accomplishments, which were underscored during hisvintemvigich
he addressed complex issues of safety and organizational challenge#d. . . .”
D. Shah’sNumerical Evidence

In support of higliscriminationclaims, Shah points to what he perceives to be the dearth
of people of Indian ethnicity or national origin in the Division of Car Equipm&geMem.
Opp’n Mot. Summ. J. 9. Specifically, he observes that, between 2004 and 2012, he was the only
Indian to hold a position of GS or higher wiathhe division. Id. at 8-9. He states that

[flor the Officer, Ex. Mgr Operations/DCE Engineering/ACMO
positions, which were one level above [GS], there were a total of
between 3 and 7 positions per year. None of the individuals
holding these positions were Asian or Indian. For the [GS]/Senior
Manager positions during this time period, there were a total of 3
to 13 positions per year. Until 20 only one was held by an
Asian. (Mr. Shah).
Id. at 9-10. Shahdoes not clarify whether there were thred 8mpeningsper yeay or three to
13 positionsat those levels in any given year.

He also allegethat of the 18 DLGM positionsxistingin 2009,only two were held by
Asians(including Shah), and of the 16 DLGM positiagastingin 2010, only twowere held by
Asians (including Shah). Id. at 10. Shah did ngbrovide any materials corroboratintpese
allegatiors. While Marika Herard a Human Resources representative involved in the January
2008 ACMO hiring, testified at her deposition that there were no “high level maager
employees of Indian descent” in thelectrical, stations, power, tracks, and structudessions
during he time at the NYCTA DoshiDecl. Ex. B, ECF No. 64 at 67 Shah did not submit any

evidence as to the length of Herard’'s employment with NW&TA, or the basis for her

knowledge.
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E. Shah’seEEO Filings
In May 2008, Shah filed a Charge of Discrimination wthle U.S. Equal Employment

Opportunity Commission“EEOC’), claiming employment discrimination on the basis of his
race and national origin.Doshi Decl. Ex. A, ECF No. 6 at 3644. On May 24, 2011,
following aninvestigation, the EEOC issu@dDetermination concluding that tiNYCTA had
discriminated against Shah in violation of Title VII of the Civil Rights Act of 1964shi Decl.
Ex. B, ECF No. 67t at 46-47. Specifically, the EEOC found that t(N¥ CTA:

selected and promotext least 3 idividuals with fewer objective

gualifications than [Shah] for the position [iGM] [in October

2007]. These individuals had fewer years of experience than

[Shah] in managerial/supervisory positions. Two of the people

selected did not even have a college degree. Further, with regard

to the ACMO position, a comparison of the credentials of [Shah]

with those of the person selected reveals that [Shah] pessess

relevant experience . . . . Regarding both jobs, the record shows

that [Shah] met or exceeded the objective requirements and that no

documentation has been submitted as to theestibg ones,

namely management style and approach. Based on the above,

Respondent’s asserted defense does not withstand scrutiny . . . ..
Id. In addition, on or about July 12, 2012, Shah filecbmplaintwith the NYCTA'’s internal
Equal EmploymenOppatunity Division regarding the denial of his applications for promotion
for the ACMO positionpostedin July 2011 and the CMO positigrostedin February 2012
Am. Compl.§ 31 This appealvasstill pendingwhenShah filed his Amended Complaind.

F. Shah’s Retaliation Clains
Shah claims that he was retaliated against for filing a complaint with the EEO& .11

32-51. He alleges that he suffered numerous adverse employment atdiovis, he was (1)
“asked” to attend LGM training classes agigen the title ofDLGM, which he portrays in the
context of his retaliation claim asdemotionfrom GS,id. at § 33;Shah Dep. 191:120 (2)

assigned as DLGM for the “Riine, “which was one of the worgierforming subway lines,”
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Am. Compl T 34; (3) notinitially given an assigned work space at the Jamaica Maintenance
Shop and compelled tprimarily work[] from different train dispatchers’ offices located on the
subway platforr for approximately three months before an office was provided toitiirat

35, Shah Dep. 192:126, 325:216, 331:6-11; (4) reassigned in April 2010 to the 207th Street
Overhaul Shop, “which was more than double the distance from his then current assamment
much further away from [Shah’s] place of residence,” where he was éfuitmote[d]” to the
position of “Acting” GS, Am. Compl{{ 36-37, Shah Dep. 381:25, (5) asked to apply for the

GS position, despite having held that position for nearly 15 years; moreover, althoughdshah di
apply, asof the filing of his Amended Complaint, he had not yet received @ificial memd
confirming his title asGS, and hisNYCTA-issued employee identification card still listed the
defunct title of DLGM Am. Compl 11 38-40;Shah Dep. 382:410, 383:812;(6) transferred in
January 2011 to the Pitkin and 728 Street Maintenance Shop, one of theorst' performing
Maintenance Shop&m. Compl § 41; Shah Dep. 270:235 272:2-4; and (7)transferred again

in June 2012 bacto the Jamaica Maintenaam&hop “without any explanatiGnAm. Compl.

42; Shah Dep. 136:11-137:2.

Shah alleges that he is “the only GS” in the Division of Car Equipment to have been
transferred four times since 2009. Am Confpl44. Moreover, he asserts that of the four
individuals who held the position of GS as of June 2009, Shah was the only one transferred
multiple times. Id. at 1 43. “[T]he other three original [GSs] were moved only once from their
original work locations and then back to their original work location. Further, tWwmsé tother
three [GSs] were given back their official [GS] titles (not just Acting), witlemy interview.*

Id.; see alsd&Shah Dep. 384:3-385:7.

" Shah’s emphasis on the fact that his peers were given their “bff&®] titles (not just Acting), without any
interview” is in conflict with his acknowledgement that “no interviewsveanducted” after he applied for the GS
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In addition, Shah claims that he has facedliaion in “simply attempting to comply
with Defendant’s internal policies and regulationdd. at § 52. He alleges that Biancas
Senior VicePresident of the Department of Subways, failed to respond to Shah'’s request for
approval regarding posetirement employment withNYCTA vendors or suppliers with whom
Shah interacted during his employment, as requireb@TA policy. Id.; Shah Dep. 385:
390:6. He received approval “well over a month latenrily after contactindNYCTA'’s in-house
counsel. Am ComplY 52; Shah Dep. 3817-390:6. In addition, while hehad askedhat
Bianco and Wetherell keep this request confidential, “either one or both of thdoselsthis
information to [Shah’s] current ACMO, Joseph BromfieldAm. Compl.{ 53. As a result,
“Bromfield started questioning [Shah] about his petirement job searches, informed [Shah]
that he was not happy with him and started neglecting [Shah] for weeks in connettidhewi
performance of his duties.Id.

G. Procedural History

On May 29, 2012, the U.S. Departmentlaktice notified Shah that it would not file suit
on his EEOC charge and that he had a right to bring suit in federal court 9tkliays Doshi
Decl. Ex. B, ECF No. 61 at 49. Shahtimely commenced the instant action on August 24,
2012. Compl., ECF No. 1. On February 8, 2013, | granted if\X&@TA’s motion to dismiss,
striking: (1) all claimspursuant to42 U.S.C. 88 1981 and 1983; (2) the amorphous “failure to
promote” claim that wasluplicative of Shah’s Title VII claims; (3all Title VII claims pre
dating July 13, 2007; and (4Jl claims pursuant to state and city law deging October 30,
2005 OrderMot. Dismiss15. Shah timely amended his complaintaccordance with #t

decision TheNYCTA'’s motion for summary judgment followed.

position in 2010. Am. Compl. § 39. Nevertheless, interpreted liberdigh Seems to be alleging that heswa
compelled to reapply for the official GS title while his counterpadsewiot, and that their official titldsadbeen
restored while, at the time of his Amended Complaint, his hadSex.idat {1 3839, 43.
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DISCUSSION
A. Standard of Review
Summary judgment is appropriate “if the movant shows that there is no genuine dispute
as to any material fact and the movant is entitled to judgment as a madter'ofed. R. Civ. P.
56(a). A dispute about a material fact is “genuine” if the “evidence is such that a ab#squry
could return a verdict for the nonmoving partyAhderson v. Liberty Lobby, Inel77 U.S. 242,
248 (1986). On a motion faummary judgment, the court must resolve all ambiguities, and
draw all inferences, against the moving partjnited States v. Diebold, In869 U.S. 654, 655
(1962). Neverthelessif the evidence is merely colorable, or is not significantly probative,
summary judgment may be grantehderson477 U.S. at 249-50.
B. Shah’s Claim Relating to the October 2005 Denial of Promotion
Shah’s claim that he was discriminated agamsdctober 2005, which | already held to
be timebarred under Title VII, is alsbme-barredunder state and city law because fieng
decision was madéefore October 30, 2005. See Order Mot. Dismiss. 15. The NYCTA
produceda Personnel Action Request created on October 25, 2005, which indicates that George
Cortes had already besglected for the position. ECF No. 70. In light of this evidence, there is
no genuine dispute as to when the allegedly discriminatory act occurred.
C. Shah’sDiscrimination Claims Under Title VIl and the StatiHuman Rights Law
1. Legal Standards
The legalstandarddor discrimination claims under Title VIl and tidew York State
Human Rights Law(*SHRL") are “analytically identical Salamon v. Our Lady of Victory
Hosp, 514 F.3d 217, 226.9 (2d Cir. 2008),as amendedApr. 22, 2008)(citations omitted)

accordLore v. City ofSyracuse670 F.3d 127, 169 (2d Cir. 201®atanev. Clark 508 F.3d
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106, 113 (2d Cir. 2007)Whyte v. Nassau Health Care Cqrp69 F. Supp. 2d 248, 2585
(E.D.N.Y. 2013) (“[T]he New York Executive Law inquiry is subsumed wittiia Title VII
analysis.”). As such, | analyze Shah’s federal and state law discrimic&tiorsin tandem.

A plaintiff alleging a violation of Title VII “must establish, by a prepondeeant the
evidence, a prima facie case consisting of four elemémjsthat plaintiff falls within the
protected group, (2) that plaintiff applied for a position for which he was qualifiedh&B)
plaintiff was subject to an adverse employment decision and (4) that the adwgisgneent
decision was made under circumstances giving rise to an inference of unlaafuhidigtion.”
Byrnie v. Town of Cromwell, Bd. of Edu243 F.3d 93, 10{2d Cir. 2001) (citingMcDonnell
Douglas Corp. v. Greei11 U.S. 792, 802 (1973)0ther citations omitted): The burden upon
the plaintiff to prove a prima facie case is mininiald. (citations omitted).Once a prima faei
case has been established, “the burden of production shifts to the employer who satsa def
rebuttable presumption of discrimination by articulating a ilegite, nordiscriminatory reason
for the employment decision.”ld. at 102 (citation omitted). “If the employer offers, via
admissible evidence, a justification of its action which, if believed lBaaanable trier of fact,
would allow a finding of no unlawful discrimination, then . . . the sole remaining isspe [i
discriminationvel non” Id. (citing Reeves v. Sanderson Plumbing Prods., 580 U.S. 133
120 S. Ct. 2097, 21062000)) (internal quotation marks omitted)The plaintiff bears the
“ultimate burden of persuading the trier of fact that the defendant intentionallyrdrsted
aganst” him. Id. (quotingSchnabel v. Abramsp@32 F.3d 83, 90 (2d Cir. 2000)).

On a motion for summary judgment, a district judge must “examine the record as a
whole, just as a jury would, to determine whether a jury could reasonably find arousvidi

discriminatory purpose on the part of the employéd.’(citations omitted).The Second Circuit
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has “repeatedly expressed the need for caution about granting summary juttgameemployer
in a discrimination case where, as here, the merits turn on a desptdehe employer’s intent,”
since“direct evidence ofdiscriminatory intentwill only rarely be available.Holcomb v. lona
College 521 F.3d 130 (2d Cir. 2008) (citations omitted).

Instead, the district judge must “carefully scrutinize[]” affidavited adepositions for
“circumstantial proof which, if believed, would show disunation.” Id. (citing Gallo v.
Prudential Residential Servs., Ltd22 F.3d 1219, 1224(2d Cir. 1994). “Proof that the
defendant’s explanation is unworthy of credence is . . . one form of circumstaidedee that
is probative of intentional discrimination, and it may be quite persuasBwriie 243 F.3d at
102 (quotingReeves120 S. Ct. at 2108). hE Second Circuit has also recognized that “an
employer’s disregard or misjudgment of a plaintiffs job qualifications mayeumithe the
credibility of [its] stated justification for an employment decisiotd’ at 103(citation omitted).

While evidencethat the plaintiff's qualifications were superior to those of the successful
applicant“may suffice, at least in somercumstances, to show pretex¥sh v. Tyson Foods,
Inc., 546 U.S. 454, 4568 (2006) (citations omitted)the courtmust respect the gitoyer’s
unfettered discretion to choose among qualified candiddgsnie 243 F.3d at 103lts role is
“not to act as a ‘super personnel department’ that second guesses employaressbusi
judgments.” Id. (citation omitted). The Second Circuit hasade cleathat “[t{jhe employer need
not prove that the person promoted had superior objective qualifications, or that it made the
wisest choice, but only that the reasons for the decision were nondiscrimin&avis’v. State

Univ. of NY,, 802 F.2d 638, 641 (2d Cir. 1986) (citations omitted).
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2. Analysis

Plaintiff is Asian by raceandIndian bynational origin Shah Aff. 140, andis therefore a
member of a protected claSethi v. Narod12 F. Supp. 3d 505, 5223 (E.D.N.Y. 2014) (citing
cases).lt is undisputed that Shah was qualified for every position for which he was interyiewed
seeMem. Supp. Mot. Summ. J. 9 (“Shah was qualified for the pos#io®would not have been
interviewed otherwise . . . .”), and he was interviewed for all but five ofdh&stedoositions:
CMO (July 2008); GGM (August 2008); DLGM (August 2008); CMO (April 2010); and Vice
President and Chief OfficeStaten Island RailwayJune 2010§. Shah has established by a
preponderace of the evidence that he was also qualified for these five positions naet the
official “Experience and Education Requirements” for each positBeeEfron Decl. Exs. N, P,
X, CC, KK, ECF No. 557 at 39, 46, 67, 84, 109Shah was denied eaci these promotions,
which satisfies the requirement fan“adverse employment actiénlerry v. Ashcroft336 F.3d
128, 139 (2d Cir. 2003xitation omitted), anih each casegne or severahon-Asian candidates
wereselected in his steageeShah Aff. §40; Efron Decl. Exs. O, SY, DD, NN, ECN No. 557
at 41, 5269, 86, 118 Finally, “[d]rawing all permissible factual inferences in plaintiff's fayor
as | must, and recognizintpat the plaintiff's burden in establishing a prima facie case is
“minimal,” Holcomh 521 F.3d at 139] find that Shals evidence that hevas repeatety
rejeced, often multiple times by the same decigwakers,in favor of norAsian candidates
with lessereducational credentials afuat fewer years of experiencé sufficient toraise an
inference of unlawful discrimination.Shah has therefore established prima facie case of
unlawful discriminationunder Title VII and th&SHRL as to each of the Idiscriminationclaims

postdating July 13, 2007TheNYCTA has, in turn, met its burden of productioparticulating

& Moreover, defendant’s Applicant FlowahaData Reports list Shah as “Qualified not Best Candidate” for the
positions of ACMO (Jan. 2008) and Assistant Chief Mechartiwagineer (Oct. 2010) Efron Decl. Exs. S, NN,
ECF No. 557 at 52, 118.
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legitimate, nordiscriminatory reasons for each of the challenged employment decisiunoh |
previouslydescribed | mustthereforeexamine the record as a whole to determine whether a
jury could reasonably find an invidious discriminatory purpose on the part diY&ETA.
Byrnig 243 F.3d at 102. Shah retains the ultimate burden of persu&=erid.

“Direct evidence of discrimation, ‘a smoking gun,’ is typically unavailable, and this
case is no exception to that patterrdblcomb 521 F.3d at 141qgQotingRosen v. Thornburgh
928 F.2d 528, 533 (2d Cir. 1991) Shahhas presented no evidence of statementsritten
notations suggestinatNYCTA decisionmakers heldis raceor national origin against hinm
considering his applications for promotiobee, e.g.Shah Dep. 3%2-3576 (acknowledging
thatno one athe NYCTA ever said anything insulting to him about Indianis)deed, other than
the data on applicant race collected byMMWCTA’s Equal Employment Opportunity Division,
there is no evidence that timividuals responsible for the contested hiring decisew®s even
acknowledgedShah’s raceor national origi’ Nevertheless, because direct evidence of
discriminatory intent is rare, this omission is not dispositSeeGallo, 22 F.3d at 1224.

Instead, 8ah provides fourpiecesof circumstantial evidence intended to show that the
NYCTA'’s stated reasons falenying himthesel2 promotions were pretextudll) the allegedly
inferior credentialsof the successful candidate$2) Shah’sconsistently strong performance
reviews, which, he alleges prove thatthe NYCTA’s explanationsfor rejecting him are
fabricated (3) thebare fact that he was denisdmerougpromotions over four and a half years
and @) data on the dearth of Asians and people of Indgiational origin in management

positions within the Department of Subway&hile thesedour pieces of evidenceust be taken

° The closest Shah comes to presenting evidence of a direct acknowledgmemaoé kisd national origin ia an
anecdote shared at his deposition. Shah alleges that Mike Lombardiotther lnf Greg Lombardi and a former
CMO within the Department of Subways, asked Shah at a meeting whetheash#talian Shah allegedly
responded, in jest, that “probably [he] was Italian IndiaBeéeShah Dep346:6-348:21 Shah does not allege that
Lombardi responded witafollow-up comment or questiorBee id.
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together in assessing whether the record “as a whole” allows for a reas@indbig of
discriminatory purpose, | wifirst assess the mieg of eachargument individually.

a. Comparative Qualifications

| turn first to Shah’scentralargumentthat he was more qualified than tbandidates
hired in hisplace Correctly notingthat he often hadboth greater educationaredentialsand
more years as a GS than ttandidateselected, Shaboncludeshatthe NYCTA's justificatiors
for passing him ovemust bepretext The NYCTA is, however,permittedto value certain
gualifications over othersScaria v. Rubin117 F.3d 652, 6545 (2d Cir. 1997) (“As between
experience and education, the IRS elected to value the first over the seconupinhiéljob, and
there is nothing to show that this value judgment was$egtual.” (citation omitted))see also
Jimenez v. City of New Yor&805 F. Supp. 2d 485, 525 (S.D.N.Y. 2009) (“[T]he law does not
require that only credentials listed on a job posting can be considered when fillingi@nposit
The fact that certain types of experience are considered more desirable or vdiaable t
educaibnal and employment attainments like plaintiff's does not evidence discriminatory
animus.”). For most of the challenged positions, althoughdisparityin qualificationsmay be
probativeof discrimination it is insufficient to show pretext.

For example, whildohn Doherty, who was selecteid August 2008 to be a DLGMhad
no college degree arfdr fewer years at the GS level than Shadhhadspent 14 years as the
Superintendent for Road Operatioaad then two years as the &8 the Emergency Response
Unit. Because | do not sit as a “super personnel department’ that secosdsgaagloyers’
business judgmentsByrnie, 243 F.3d at 103, | cannot say that Knights’s and Brudatisson

Doherty’s experience with work cars and emergency response was eitbglaced or
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prextextual’® | reach the same conclusion as to sltcessfulcandidates with professional

experienceelevant to the position in question asubstantivelydistinct from Shah’s, whethet

a private consulting firm (Knights, Wetherell), a different transportatioen@g (Guerra,

Montgomery, Wetherell), a division of tidYCTA other than Car Equipment (Brusati, Ragusa,

Cespedes, Lambert, Knights, Bowdwin), or a subdivision of the Divafi@ar Equipmenbther

than SoutiMaintenanceshops (Lombardi, Ragusa, McKernan, Sansone, Doherty, Saleh).
Significantly, NYCTA need not show thdahe selected candidatesre more qualified

than Shahk-only that they weréequally qualified’ SeeTex. Dep’t ofCmty.Affairs v. Burdine

450 U.S. 248, 259 (1981) (“[T]he employer has discretion to choose among equally qualified

candidates, provided the decision is not based upon unlawful criteriB&cause thgob

postings uniformly invitedapplications fromcandidateswho met certain educationahnd

experience thresholds demonstrated “satisfactory equivalent3hah canngprovethat any of

the successful candidategere categorically unqualifiedMoreover, he observatiorby former

NYCTA President Howard Roberts thtite Job Vacancy Notices*satisfactory equivalent”

caveathelps to ensur¢hat the education requirement is not “used to screen out women and

minorities from promotioh is compelling. Roberts Dep. 57:123; accord id. a 128:12-20.

Indeed,one isstruck by the number dlYCTA employeesof a range of racial backgrounds

who have been able to progress froary junior level positions to senior management, despite

lacking highereducation. In the absence of persuasive evidence tiatNYCTA is using the

“satisfactory equivalenttfanguageas an excuse for discrimination, it shobkel commended-

not penalized—fer creating thesepportunities fomeritocraticadvancement.

19 Doherty’s quick ascension to LGM and, later, ACMO, appears to validaights’s and Brusati’s faith in him.
His advancement cannot easily be dismissed as either racial biaseofavmnitism, as Doherty was selected to
serve as an ACMO by a completeljferent set of hiring officers.
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Nevertheless, there ate/o candidates whose credentialgre almost identical to, but
substantiallyweaker thanShah’s at the time of thgaromotion Thomas WehrmanandJoseph
Bromfield. Wehrman was promoted to the position of LGM in 2009. At the time of his
promotion,Wehrmanhad spent seven years at the Superintendent level and three years at the GS
level, while Shah had spent 14 years as a &&eEfron Decl. Ex. AA, ECF No. 55 at 74-75.

Both candidates had worked almost exclusively at Maintenance Shops in the SostbnDivi
while Wehrman briefly served as the Deputy Superintenidenihe 20'th Street Overhaul Shop,
nearly two decades haincepassed. See id. Indeed, Wehrmamand Shah worked togethat
both the Coney Island Maintenance Shop and tiR¢éhZetreet Maintenance ShogpndWehrman
wasjunior to Shahin both locations Shah Aff. 1 7475. Wehrmanhas anAssociate’s gree

in Technical Electronics, while Shah hold8&. in Mechanical Engineering and Master’s in
Transportation Managemen&eeEfron Decl. Ex. AA, ECF No. 55 at 74-75. Moreover, as
discussed in greater depth below, Brusaxkplanationthat he selected Wehrman over Shah in
part because “Wehrman also r&gerience working as an acting ACMO,” while “Shah did not
have any experience in [thatlea[], is inaccurate.Brusati Decl. { 12.

Bromfield waspromoted to serve a&CMO for South Maintenance ShopsJuly 2011.

Like Shah, Bromfield had been hired as a DLGM in 2009 out of the Division of Car Equipment.
Knights Decl. §16. He had previouslyspent 12 yearas a Deputy Superintendent and then
Superintendent in various Maintenance Shops, and three yedhe &S for the Jamaica
Maintenance Shop. Efron Decl. Ex. QQ, ECF No.75&t 127. After the Line Program was
dismanked, Bromfieldwas briefly reinstateés GS for the Jamaica Maintenance Shbefore
beingreassigned to serve as the fe6the West Side Linesld. At the time of his promotioto

ACMO, he hadbeen the GS for the West Side Liriesonly eight months.ld. Bromfield does
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not have a college degreéd. Cortes’s explanation for selecting Bromfield over Shah for this
position centered on Shah’s purportelifficulties with subordinateemployees and other
managers-which, as discussed below, is unsuppoliedhe evidence Cortes Decl. § 24.

In Byrnig, the Second Circuit explained that when a plaintiff seeks to prevent summary
judgmentsolelyon thebasis ofa discrepancy in qualificationge “plaintiff’ s credentials would
have to be so superior to the credentials of the person selected for the joio tredsonable
person, in the exercise of impartial judgment, could have chosen the candidatel ssectbe
plaintiff for the job in questioff. 243 F.3d at 103(citation omitted. Wehrman’'s and
Bromfield’'s lesserducation andewer years of experience at the GS lewtaken alonefail to
establishthat “no reasonable person . . . could have chos®rh overShah for thevacant
positions But theyneed not stand alone.eBause thalleged discrepancies qualificationsdo
not providethe solebass for Shah’s clairs, the discrepancieslo not“bearthe entire burden” of
showing that theNYCTA'’s explanatios are pretext masking unlawfulliscrimination See d.
Theyneed onlylend supportor a conclusion thathe NYCTA'’s proffered reasons faelecting
Wehrman and Bromfieldver Shalwere pretextual-and they do.SeeSandor v. Safe Horizon,
Inc., No. 08CV-4636 ILG, 2011 WL 115295, at *12 (E.D.N.Y. Jan. 13, 201f4] Ithough the
difference in their levels of education does not demonstraté ribateasonable persooould
have chosen Brown for promotion rather than plaintiff, it does lend further suppdre to t
conclusion that defendds proffered reasons for promoting Brown and not plaintiff were
pretextual.”(citing Byrnie, 243 F.3d at 1034)).

In sum, the alleged discrepancies qualifications between Shah and tkeccessful

candidatesio not provide support for a finding of discriminati@xcept as to the selection of
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Thomas Wehrman in April 2009 for the positionl@M, and Joseph Bromfield iduly 2011 for
the position of ACMO.

b. Criticism of Shah’s Performance

Several of theNYCTA hiring officers attributed their decisionsat least in part to
concerns about Shah’mmanagement skillsrelationslp with transit unions, or gaps in
gualifications. SeePierce Decl. 1Y 11, 14 (“Mr. Shah had a history of antagonism with the
union’); SowaDep. 25:25-26:6°[Shah didn’t handle as many projects as Mike McKernan did,
big ones.”);id at 25:2325:25 Shah “sometimes at times had-a little friction with—with the
hourly union, and what have you.”); Cronin Decl/ {'Shah’s experience was less broad as he
had never successfully performed above the title of [GHrusati Decl. { 12“Wehrman also
had experience working as an acting ACMO . . .. Mr. Shah did not have any experiendg in [tha
area[].”); Cortes DecH{ 2425 (“Mr. Shah'’s years in Car Equipment had shown him to be more
of a problem creator than a problem solverThe truth of these criticisms is disputed.

Shahtestifiedthat he haexperience performg as an Acting ACMO, which is above the
title of GS, for both Maintenance and Overhaul Shogghah Aff. 9 25 27. For examplein
early 2008, Shah “was assigned the duties of an A¢A@MO] for all the North Division
Maintenance Shops, in addition to [his] existing responsibilities as a [GS] Id..at T 25. He
also allegeshat he washe only GS in the history of the Division of Car Equipment to have been
delegated the dutiemnd responsibilities of another subdivision. Am. Compl. &¥ah Dep.
215:25-216:4 Additionally, while Sowaobseredthat Shah “didn’t handle as many projects as
Mike McKernan did, big ones,” Shatestifiedthat he

was the only [GS] in charge of three new technology programs
from their inception to completion . . . . As a result of my

knowledge of these new technology programs, coupled with my
education, background and experience, | assisted other transit
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authorities asund the country and internationally for the

implementation of these new technojogrograms at their

facilities.
Shah Aff § 33 Shah Dep. 42:2313:5. “[A] n employer's disregard or misjudgment of a
plaintiff's job qualifications may undermine the credibility of [its] stated justifoca for an
employment decision.’Byrnie, 243 F.3d at 10&itation omitted).

Theallegationghat Shah “had a history of antagonism with the union,” Pierce Decl. 11,
and “repeatedly had fliculty managing his employeesand “even had difficulties with
managers from other departments [of] the Transit Authority,” Corees. § 24, are not reflected
in his exemplary performance reviews. His performance reviews between 2000 and 2009 are
uniformly “excellent” or “good” overh and mostexplicitly state thatShah maintains an
“excellent working relationship” with other managers and other departm®&ushi Aff. Ex. F,

ECF No. 671 at 106-113. None of thereviews mention any problems with the uniens
although the evaluatioforms donot specifically ask-and Shah testifies th#thtese allegations
“could not be further from the truth.See id.Shah Aff. { 61.He also testifies that, “[d]uring the
course of his career &iYCTA, [he] has never been reprimanded or received aimgr
regarding alleged problems or issues that [he] ha[s] had witfirdresport WorkefsUnion or
Supenvsors Union.” Shah Aff.q 36. Moreover, Shah explained at his deposition that he was
appointed in 2008 as a -chair of the national employee training program, through which he
representedlYCTA in interadions with the cechair of the Transit Workersrnibn. Shah Dep.
153:4-22. Shahalso providedsworn testimony thdte “was never made aware of these alleged
issues regardinghourly empoyees and subordinate managers. ShahfA36. Notably, Cortes,

the only affiant to claim thatShahhad difficulty managing his employees, walso the person
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responsible for selecting Bromfield over Shah for the positioA@MO, despite Bromfield's
objectively inferior credentials
This situationbears resemblance &andor v. Safe Horizon, In2011 WL 115295in

which the defendant hiringfficers:

both contenped] that vicepresidents and managers of

[defendants’] departments coptained to them about plaintiff’

performance]but] defendant has not presented the testimony of

these vice presidents and managers or any documents in which

their complaints were recorded. Indeed, the documentary evidence

that has been provided by the parties appears to undejtméirg

assertions thatplaintiff's performance was perceived toe

deficient. All of plaintiff's performance evaluations. . indicate

that she was either meeting or exceeding expectations, and there is

no documentary evidence of any negative evaluations.
Id. at *11. Thejudge in that caseconcluded that “the lack of direct evidente support
defendant’sassertion that plaintiff performed poorly, in contrast to substantial evidiate
plaintiff performed well and was ready for promotion, presents a credibilityndetztion
properly left to a jury. Id. at *12; accord Zimmermarv. Associates First Capital Corp251
F.3d 376, 382-882d Cir. 2001)(finding that a jury could infer discrimination where plaintiff
“provided ample evidence of good performance and the complete absence of any negative
evaluations”)Klingsv. N.Y. State Office of Court AdmiNo. 04CV-3400 KAM LB, 2010 WL
1292256, at *15E.D.N.Y. Apr. 5, 2010)finding that “the stde disparity between [plaintiff}s
complimentary written performance evaluations, and the criticisms now assegtedcoupleal
with [plaintiff's] sworn denial that she was orally counseled about thesesonisic ceates a
geruine issue of fact for the jury’determination{citations omitted)

Finally, Cortes’scriticisms of Shah’s performancedreputation are contradictég the

testimony of otheMYCTA employees. Marika Herardvho worked in HumarResources,

testified that Shah “had a solid reputation. He was demanding, but they alwpgsted his
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work. He did—he had good results.” Doshi Decl. Ex. B, ECF N0.16&t 62. She testified
further that,while she was employed at therCTA, Shah’s jb performace was “[ekcellent.
Good to excellent.”ld., ECF No. 671 at 65. She would “[a]bsolutely” characterize him as one
of the top performers.ld. Kevin O’Connell, who participated in Shah’s interview for the
ACMO position awarded to George Gestin October2005 (which is timeébarred) noted that,
based in part on Shah’s “ability to work well with others,” he would have selected Shah over
Cortes. DoshbDecl. Ex. D, ECF No. 64 at 8184. “Proof that the defendant’s explanation is
unworthy of credence is . . . probative of intentional discrimination, and it may be quite
persuasive.’Byrnig 243 F.3d at 102 (quotirfgeevesl120 S. Ct. at 2108).

c. The Number of Rejections

Shah’s briefin opposition to summary judgment notes that defendants have “repeatedly”
denied him promotiorstotaling “nearly 30 positions in total,” by Shah’s coufitor over 10
years.” Mem. Opp’n Mot. Summ. J. 1, 8Vhile “the sheer number of failures to select [Shah]
for a job” isundoubtedlysignificant from Shah’s perspective, it is not enough on its own to raise
a genuine issue of fact on the issue of pretdknenez 605 F. Supp. 2dt 523 (citing cases).
This is particularly so because the independent denials of promotiongre madeoy seven
different decisiormakers—Richard Sowa, Judith Pierce, William Cronin, David Knights, Louis
Brusati, George Cortes, and Carmen Biarend plaintiff has “adduced absolutely no evidence
of any conspiracy among these various decisiakers.” Id. at 524. Nevertheless, each of
these individuals denied Shah at least two promotions, and Bianco and Cortes each denied Shah
promotions orthreeoccasions. The fact that Shah was repeatedly denied promotions by each of

these decisiomakersprovides somémited support for a finding of unlawful discrimination.
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d. Data onthe Number of Asians in theDepartment of Subways

Similarly, Shah’s numerical evidene€‘it cannot fairly becalled statistical evidencez
is insufficient on its ownto create a triable issueSee Abdullah v. Skandinaviska Enskilda
Banken Corp.No. 98 CIV. 7398 (JSR), 1999 WL 945238, at *8 (S.D.N.Y. Oct. 19, 1999)
“[P]laintiff's raw numbers prove nothing in the absence of any analysis of their statistical
significance or of any comparative data showing the demographics of thantel@vor pool.”
Id. (citation omitted). Moreover, because the sample size is too small to yesdimgful
statistical evidence,” any inference drawn from plaintiff's data “would bditié value in
proving discrimination.” Id. (citations omitted). Indeed, Shah’s numerical evidence is
undermined by th&lYCTA'’s Applicant Flow Data Reports, which show that Asians made up a
minor percentage of the applicants for most of these positions, and “qualified” Asiaweman
smaller proportiort! TheNYCTA'’s selection of an Indian mdor the position of Deputy Vice
President, Engineering Servicesn May 2008, somewhat undercuts an inference of
discrimination but carries no great significance given the very limited sample Eiizen Decl.
Ex. V, ECF No. 55-7 at 61Shah’s numerical data is, therefore, neutral at best.

e. The “Record as a Whole” as to Shah'’s Discrimination Claims

Taking these four arguments togetHdind that a genuine dispute of material fact exists
as to plaintiff's claimsunder Title VIl and theSHRL that he was unlawfully discriminated
against by theNYCTA in April 2009, when he was passed over for the position of L&hd,
July 2011, when he was denied a promotion to ACMO. | reach this conclusion principally on the

basis of Wehrmda and Bromfield’s objectively inferior credentials; Cortes’s unsupgabrt

" NYCTA's Applicant Flow Data Reports are available five of the contested positions. Of the 162 distinct
applicants for those positions,+br 6.7 percenrt-are Asian. SeeEfron Decl. Exs. O, SY, DD, NN, ECF No. 55

7 at 4144, 5253, 69, 86, 118.Shah is the only Asian applicant identified in any of the five reportQaalified

not Best Candidate.” The others are described as “Not Interviewed” or “Laclkseteguperience.’ld.
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criticisms of Shah’s management skills and Brusati's disregard of Shapésience as an
Acting ACMO; and the fact that Cortélsrice denied Shah’s applications for promotion to the
position of ACMO, a position for which he was concededly qualified.

While the rejection of Shah’s application for the positiol.GM in October 2007si also
somewhatguestionable in light of Piercelsnsupportedallegation that Shah had “a history of
antagonism with the unions” and the fact that two of the successfulidates Ragusa and
Lambert,lacked college degrees, on whole, | do not belteata reasonable jury coulgach a
finding of discriminationas to that claim As Pierce explained, Ragusa and Lambadhhad
unique and compelling experience qualifying them to serve as LGMs. Moreoveg, tivil
NYCTA did not provide any documentary evidence to supPmtce’sassertion that Shah had
an “antagonisftic] relationshipwith the unions, that criticissrunlike Cortes’s assertion that
Shah had difficultymanaginghis staff—is not directly contradicted by Shah’'s performance
reviews andwas articulateihdependentlyy both Pierce and Sowa.

Recognizing that an EEOC téemination is not entitled to special weigbtit mindful of
the probative valuef a finding of discrimination by “an investigator, trained and experienced in
the area of discriminatory practices and the various methods by whicbaihde secretgdsee
Strauss v. Microsoft CorpNo. 91 CIV. 5928 (SWK), 1995 WL 326492, at *3 (S.D.N.Y. Jline
1995), | considered the EEOC’s finding that MeCTA discriminated against Shaimcluding
in denying him the October 2007 promotion discussed above. | remain convinced, however, that
Shah has failed as a matter of law to show that those rejest@yasa product of discrimination.
| note in particular that the EEO@id not have the benefit of Robertsieicontroverted
deposition testimony that allowing candidates without higher education to compesenfor

management pdsons is a means @nharting diversitywithin theNYCTA.
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Becausd find that no genuinglispute exists as tany of thecontested positionsther
than the April 2009 and July2011 rejections| grant theNYCTA’s motion for summary
judgment as tall of Shah’sclaims underTitle VII and the SHRLother than the denials of
promotion in April 2009 and July 2011.

D. Shah’sRetaliationClaimsunder Title VIl and the SHRL

1. Legal Standards

Like discrimination claims, retaliation claim®ought undethe SHRL are “evaluated
identically” to claimsbrought undefTitle VII. Alexander v. Westbury Union Free Sch. Dist.
829 F. Supp. 2d 89, 113 (E.D.N.Y. 2014¢e alsdHicks v. Baines593 F.3d 159, 164 (2d Cir.
2010);Schiano v. Quality Payroll Sys., Ind45 F.3d 597, 609 (2d Cir. 2006) (citations omitted).
As such/ againconsider Shah’tederal and statiaw claimstogether.

Title VIl is violated when “a retaliatory motive plays a part in adverse employment
actions toward an employee, whether or not it was the sole caiesey, 336 F.3dat 146-41
(citing Cosgrove v. Sears, Roebuck & C®.F.3d 1033, 1039 (2d Cif993)).To establish a
prima faciecase of retaliatiomnder Title VIl “an employee must sho\{l) participation in a
protected activity known to the defendai®) an employment action disadvantaging the plaintiff;
and(3) a causal connection between the protected activity and the adverse employment action.’
Id. (citing Quinn v. Green Tree Credit Cord59 F.3d 759, 769 (2d Cir. 1998)The McDonnell
Douglasburdenshifting analysis applies to retaliation claims brought pursuant to Titlel&Il.

“Plaintiff's burden to establish @rima faciecase, which isminimal, can be met by
proffering evidence of a close temporal connection between the protected aatiglitthe
adverse employment actidnSepar v. Nassaur@®y. Dept of Soc. ServsNo. 11CV-2668PKC,

2014 WL 4437676, at *7 (E.D.N.Y. Sept. 9, 201diyation omitted);Grant v. Bethlehem Steel
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Corp.,, 622 F.2d 43, 4516 (2d Cir. 1980) (finding an eigimonth gap between protected activity
and adverse action sufficient to support an inference of retaliatibi@vertheless“without
more, such temporal proximity is insufficient to satisfy appekabtirden to bring forward some
evidence of pretext.’El Sayed v. Hilton Hotels Cor27 F.3d 931, 933 (2d Cir. 2010).

2. Analysis

Despite the allegatioria Shah’s complainthat he suffered numerouvstaliatory actions
including demotions, transfers, denial of office space, and ndgyebis supervisorsseeAm.
Compl. 11 3254, Shah statem the Title VII portion of hisbrief in opposition to summary
judgment that, “[tjo avoid any confusion, Plainigfrelying solelyon the denials of promotions
[to CMOin July 2008 ando GGM in August 2008Jasthe adverse employment actionsem.
Opp’n Mot. Summ. J. 46Moreover, Shah does not address in his brief whethyiof theother
allegedly retaliatory actions rose to the level of “adverse employment fittmn provide
evidence to establish a causal link betweerEBE®Ccomplaint and theeotheractions some 6
which allegedly occurredhearlyfive yearslater. Under these circumstancesfind that Shah
abandoned hieetaliation claimsinder Title VII and the SHRExceptas tothe two rejections in
the summer of 2008n which he expressly relieSeeResolution Trust Corp. v. Dunmar Corp.
43 F.3d 587, 599 (11th Cir. 1995) (“There is no burden upon the district court to distill every
potential argument that could be made based upon the materials before it on summamtjudgme
Rather, the onus is upon the parties to formulate arguments; grounds alleged inpilagnt dont
not relied upon in summary judgment are deemed abandoned.” (citation omitted)).

Shah doesnake out a prima facie case as totthe rejectionsin the summer of 2008. A
denial of promotion constitutes aalverse employment actioherry, 336 F.3d at 139, and the

tempral proximity betweenShah’'s EEOC complaintand these denialsjust two to three
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monthslater—is sufficient to establishnainference of a causal linklThe NYCTA has however
provided plausible, nediscriminatory explanations forits selection of Sansone, Knights,
Brusati, Lombardi, Cespedes, and Bowdvwawer Shah and temporal proximity aloneés
insufficient to raise a triable issue of fact aswvibetherthe rejectionswere motivated by
discrimination El Sayed 627 F.3d aB33 This is particularly so becauSéah claims thate
pattern ofrejectioncommencedseveral yeardefore his EEOCiling. SeeSlattery v. Swiss
Reins. Am. Corp, 248 F.3d 87, 95 (2d Cir. 200Bs amende@une 6, 2001) Shahs retaliation
claims as tdahe denials of promotion in July and August 2048
E. Shah’s ClaimsPursuant tothe New York City Human Right&aw

Shah’sdiscrimination and retaliation claims under tNew York City Human Rights
Law (“CHRL”) must be analyzed “separately and independently from any federal and state law
claims; and construedbroadly in favor of discrimination plaintiffs, to thextent that such a
constuction is reasonably possible.Mihalik v. Credit Agricole Cheuvreux N. Am., In€15
F.3d 102, 109 (2d Cir. 2018itations omitted).

1. Discrimination Claims

Because the NYCTA has failed to show that it is entitled to summary judgment os Shah’
discrimination claims under Title VAnd the SHRL as to the April 2009 and July 2011 denials
of promotionssa fortiori it is not entitled to summary judgment on thokenas under the more
expansive CHRL. Dillon v. Ned Mgmt., In¢.No. 13CV-2622, 2015 WL 427921, at 71
(E.D.N.Y. Feb. 2, 2015). The critical question is whether Shath&rdiscrimination claims can
survive summary judgment under the CHRL, even if not under Title VIl and the SHRL.

They cannot. The CHRL “simplified the discrimination inquiry: the plaintiff need only

show that her employer treated her less well, at least in part for a distomimeason.
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Mihalik, 715 F.3d at 110 n.8Nevertheless;summary judgment still can be an appiafe
mechanism for resolving NYCHRL claim®/here “the record establishes as a matter of law that
a reasonable jury could not find the employer liable under any thedmhalik, 715 FE3d at
111, 113. Shah has demonstrated only that he was qualifiadifiarent—but not objectively
superior—ways than the successful candidatégoreover, brmer NYCTA President Howard
Robertsgave uncontroverted testimorigat the NYCTA enhancesdiversity in its ranks by
giving hiring officers flexibility to promote candidates on the basis of meather than
educational advancement or seniorpne—a philosophy borne out by the agency’s diverse
staff. SeeRoberts Dep. 57:123; see alsad. at 128:1220, 121:21122:24. The absence of any
documentary evidence corroborating some of the hiring officers’ criticisms of Shah’s
performancas probative of discrimination, but cannot defeat summary judgment akoreall
decisions other than the April 2009 addly 2011 rejections, a reasonable jury could not,
therefore, find that the NYCTA hiring officers were motivated by discrimonat

2. Retaliation Claims

Underthe CHRL, in contrast tditle VII or the SHRL,a plaintiff alleging retaliation
“need not prove any materially adverse employment action, only that the employaged in
conduct that was reasonably likely to deter a person from engagiragprotected activity.
Carter v. VerizonNo. 13 CIV. 7579 KPF, 2015 WL 247344, at *13 (S.D.N.Y. Jan. 20, 2015)
(citing Mihalik, 715 F.3d at 112 This “assessment [should] be made with a keen sense of
workplace realities, of the fact that the ‘chilling effect’ of particular cmtdis context
dependent, and of the fact that a jury is geneladht suited to evaluate the impact of retaliatory
conduct.” Milhalik, 715 F.3d at 112 (citation omitted). defendant isiot liable, however, if

the plaintiff fails to prove that thconductin question wagaused at least in part by retaliatory
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motives or if the defendant proves the conduct was nothing more than “petty slights or trivial
inconveniences Id. at 113.

Theretaliation claimghat Shahabandoned under Title VIl artle SHRL may arguably
be cognizable under the CHRL. reach this conclusioon the basis of a Talmudic analysis of
the language used in Shah’s briépecifically Shah’sstatementhat he'is relying solely on the
denials of promotions as the adverse employment actions” arises only in theélTjgtation of
his brief. Further,Shahusesthe language of Title VII (“adverse employment actions”) rather
than the language of th€HRL (“reasonably likely to deter’jn abandoning those claims.
Mem. Opp’n Mot. Summ. J. 480n the assumption that Shah’s retaliation claims pursuant to the
CHRL were not abandonedg¢onsider them noweriatim

(i) Denials of Promotion in July and August 2008

First, Shah claims that he was denilbree promotionswithin three months of filing his
EEOC complaintand that these rejections were motivated in part by retatiatidaly 2008 he
applied for and was denied a promotion to the position of CMO, and in August 2008, he applied
for and was denied promotions to the position&GM andDLGM.

Shah relid only on the denials of promotion to CMO and GGad the “adverse
employment actions” for purposes of hegaliation claimsunder Title VII and the SHRLMem.

Opp’n Mot. Summ. J. 46. These claifad under the CHRILfor the same reasahatthey fail
under federal and state la®hah failed tgroduceany evidenceother thartemporal proximity
of acausal link between his EEOC filing and sbeejections Moreover,the CMO and GGM

positionsareeach roughlytwo levels above GS, the positittimat Shah held at the time of these

2By contrast, | construe this language as an abandonmatittoft two of Shah's retaliatioclaims under thetate
human rights law, because SHRL and Title VII claims are “evaluated cdéwti Alexander 829 F. Supp. 2d at
113, andhe Second Circualso utilizes the “adverse employment action” framewnr&valuating state law claims,
see Hicks 593 F.3d at 164.
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applications and the GGM positiorwas particularlycompetitive. Shah was one of 110
applicantsfor the GGM position102 of whom—including Shah—did not receive an interview.
Efron Decl. Ex. O, ECF No. 5% at 4}+44. Shah has thus failed togaluce sufficienevidence
to create a triable issue of faxg to whether these rejectionsre motivated by retaliation

Shah also did nqgtut forth sufficient evidence to allow a reasonable jury to find that the
denial of promotion to the position of DLGM in August 2008, for which only one other applicant
from the Division of Car Equipment, John Doherty, was selested, retaliatory in nate
Indeed,as detailedbelow, Shahwas choseffior theexactsame position by thexactsame hiring
officers—Knights and Brusati-just eight months later There is no evidence that Knights and
Brusati had insidious motives for passing over Shah in the first round of applications.

(i) Assignment as DLGM for “R” Line (April 2009)

Second,Shah claims that his April 2009 assignment as DLGM for the “R” Line from
Jamaica Maintenance Showolved multiple retaliatory actionga) the reassignmenio DLGM
was ademotionfrom the GS positiorhe was then holdingAm. Compl.  25; Shah Dep. 19141
20; (b) hewas assigned to work on “one of the waustforming subway lines,Am Compl
34; (c) hewas not provided office space for the fitlstee months of his assignmeidt, at 35
Shah Dep. 192:126, 325:2326:7 331:6-11, and (d) hewas asked to attend LGM training
classes Am. Compl. 33 Shah does not prale sworn testimonyas toseveral of these
allegations. Nevertheless, | will proceed to analyze the merits of each of tiese cl

Shah’s categorizationof the DLGM position changesdepending on the contextHe
depicts itvariouslyas apromotionthat he was denie&hah Aff. ¥ 62—65asa lateral movesee
id. at J 66 andasa demotion, Am. Compl. 95. At his deposition Shahexplainedthat the

responsibilities of a DLGM were “hundred percent same duties” as those of anth&khore
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senior position, Shah De®7:17-22;conceded that he “enjoy[edhe varietyof work” as a
DLGM, id. at 98:6-8; and acknowledged that he received a five percent salary increase when he
moved from GS to DLGMid. at 103:10-14.Under these circumstancé&hah’s appoitment as
DLGM cannot be deemeatbnduct hat was reasonably likely to deter a person from engaging in
a protected activity

By contrast,Shah’sclaimsthat he was denied permanent office space for the first three
months of his term as DLGMnNd assignedo work on one of the*worstperformingsubway
lines’**—a concepthat he neither defines nor illustrates with examplesuld be construed as
conduct reasonablykely to have a chilling effect on employeedlevertheless, Shdailed to
produceevidence of a causal connection between his EEOC complaint in May 2008 and his
assignmenin April 2009to serveas theDLGM for a poorly performing subway linelndeed,
the only available evidencesuggests otherwise.Shah speculatedthat Lombardi had him
assignedo the“R” line because he did not want Shah to servamy of the lines irhis own
group. Shah Dep. 3304£-332:7 Brusatitestified howeverthat hepersonallyselectedShah to
serve as a DLGMuvithin his groupof subway lines, which included the “R” lindhecause of
[Shah’s] expertise in Car Equipment, his managerial experience and his perspect@e as
engineer’ Brusati Decl. § 15Brusatialso stated that he was unawaréat timethat Shah had
filed anEEOC complaint.ld. at{ 16 Without more a reasonable jury could not find thhts
action wagnotivated, even in part, by retaliation.

Similarly, Shah did not put forthany evidencesupporting his claimthat he was

temporarily denieaffice spacen retaliation forthe EEOC complainhe had filed nearly a year

13 Shahin fact complains that thdamaica Maintenance Shopom whichhe served as a DLGM for the “R” line,
was one of théworst-perforrming subway lines.” Am. Compl. § 34.assume that this was a typographical error,
and that hentended to refer here to the “Rubwayline, not the Jamaicshop. SeeShah Dep. 331:81 (“It's
call[ed Jamaica, but they did not give me Jamaica shop, they put me on the .ne oR the road.”).
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earlier While Shahtestified at his deposition that Brusati “harass[ed] and retaliate[d]” against
him by “not giv[ing] [him] any place to work from, no office, no locatjbprwhen asked
immediately thereafter why he believéhat Brusats failure to assign him a workspaceas
retaliation for filing a complaint, Shaamswered“l don’t know why he did it.” Id. at 3258-23.
“[T]he ordinary rule, based on considerations of fairness, does not place the burden upon a
litigant of establishing facts peculiarly within the knowledge of his adweisaCampbell v.
United States365 U.S. 85, 96 (1961) There is however,simply no evidence ofa causal
connection betweehah’'sassignment to the “R line on the roady. at 331:6-11, and the
EEOC complaint he filed 1inonths earlier Even if eleven monthwas sufficiently closein
time to raise an inference of pretextaind it likely is notsee, e.g.Howard v. City of New York

602 Fed. App’x 545, 547 (2d Cir. 2015) (finding a ten month gap “too remote[] to support an
inference that the adverse action was motivated by racial b#&s/ithout more,suchtemporal
proximity is insufficient to satisfy appellastburden to bringdrward some evidence of pretext,”

El Sayed 627 F.3d at 933Shahhas thereforéailed tocreate a genuine issue of material fact as
to whether thelenial of office space was retaliatory in motivation.

Finally, the fact that Shah wasked to attend LGM traimg classess consistent with his
deposition testimonthat the responsibilities of a DLGM were “hundred percent same duties” as
those of an LGM. Shah Dep7:17-22.To the extent that the training classes were unnecessary
in light of Shah’s extensive GS experience, they wateyorst a “petty slight[] or trivial
inconvenience[].”Mihalik, 715 F.3d at 113.

(iif) Multiple TransferBetweenApril 2010 and June 2012

Third, Shahclaims that he was transferred three times between 2010 andir2012

retaliation for hi2008 EEOCcomplaint In April 2010, after the Line Program was dismantled,
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Shah was reassigned from his posia@nDLGMto serve as the Acting GS for tB87th Street
Overhaul Shop. Am Compl. § 36; Shah Aff. § 27. Over the course of the next two years, Shah
was reassigned twice more: to the Pitkin and 207th Street Maintenance Shops, dadhben
Jamaica Maintenance Shop. Shah alleges that these transfers required a longde c®ma
Am. Compl. 136, and thatPitkin and 207th Streetvere “two of the worst performing
Maintenance Shops,” Shah Afff 27-29; Shah Dep. 270:325, 272:24. He alsoalleges that
he wasthe onlyGS inhis divisionto have been transferred so mamyesduring this period.
Shah Dep. 187:24189:21 Suchrepeatedransferscould bedeemedconductreasonably likely
to have a chilling effect on employees

NeverthelessShahhasnot put forth sufficient evidence to establish a causal connection
betweenthe transfers and the filing of his EEOC complaint, which occurred two toy&ars
earlier. See, e.g.RichardsByers v.N.Y.C.Degt of Fin, 449 F. App’x 55, 57 (2d Cir. 2011)
(where plaintiff's transfer occurreimore than a yearafter her EEO interview, finding that
“such attenuated temporal proximity cannot support an inference of retaligent”); Marini v.
Costco Wholesale Corp64 F. Supp. 3d 317, 333 (D. Conn. 20{#nding “little temporal
nexus between any ¢plaintiff's] ADA complaints and his terminatibrwhere he lodged his
internal, state, and federal complaints, respectively, “more than two,yé&drsut 22 months”
and “more than eight months,” before he viteed), reconsideration denigdNo. 3:1:CV-00331
JAM, 2015 WL 1169284 (D. Conn. Mar. 13, 2015).

The lack of sufficient evidence imost apparent with regard to the first transfer, which
Shahacknowledgd was due to the fact thdt]hey stopped thdLine] program and change[d]
the level to go back to the old management styl8fiahDep. 98:1922. While NYCTA'’s

justifications for thesubsequent transfers are disputétiortes describes theas a product of
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Shah’s poor performance ardhught relationsips, see Cortes Decl. 1 <10, which Shah
disputes and his performance reviews contragdibere is no evidenc® indicatethat Cortes’s
explanations are pretext for retaliatiomdeed, Cortesleclarel that “it is [his] recollection that
[he] did not even know of any such [EEOC] complaints until many Jlatas” Cortes Decl
26. Nor does the recorduggest any reason why Cortes would have known about the complaints,
particularly since he was not one of the hiring officers against whorBEQC complaint was
made. Without more, theelationship between the 2011 and 2012 transfers and Shah’s 2008
filing is Do attenuated to raise an issue of &&cto whether Cortagas motivated by retaliation
Shah’s related allegations that he w#s) temporarily demotedo the position of
“Acting” GS; (b) asked to reapply for the position of GS despite having held such a position for
over a decade; and)(denied official acknowledgment of his new title, are both contradicted by
Shah’s own testimonysee, e.g.Shah Aff. 27 Shah Dep. 165:84, and at most, ‘trivial
inconveniences Mihalik, 715 F.3d at 1131 therefore grant thBlYCTA’s motion for summary
judgment as teach ofthese retaliation claims.

(iv) Shah’s Interactions with Supervisors

Finally, Shah alleges that, in February 2013, Carmen Bianco failed to respond to Shah’s
request for approval regardipgstretirement employmentAm. Compl. § 52.He allegeghat
either Bianco orMichael Wethereltheninformed Shah’s supervisor, Joseph Bromfield, of his
requestcausing Bromfield t@xpressunhappiness with Shah aftwleglecf]” him for weeks.Id.
at 1 53. Shahfurther alleges that Bromfieldecentlycalled him into his office and “heaid |
went to EEOC, and | had. .a complain{sic] New York City Transit about mgromotion. . . .
He told me he wouldn’t trust me and [s&c] never shake hand with me . .l.remember that

because he sapgic] it.” Shah Dep. 1313-138:24. Shah has not put forth argvidence
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demonstratinghat Biancés or Wetherell's behavior was connectedany wayto Shah’sEEOC
filing, and Bromfield’s sattement to Shamounts only to a “petty slight.Mihalik, 715 F.3d at
111, 113. These claims cannot survive defendant’s motion for summary judgment.
CONCLUSION
The NYCTA’s motion for summary judgments grantedas to all of Shals
discrimination claimsexceptfor theclaimsrelating to the denials of promotion to LGM in Apr
2009 and ACMO in July011 | alsogrant the NYCTA’s motion for summary judgment as to

all of Shah’s radliation claims.
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