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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

OLASUPO OGUNMOKUN,

Plaintiff, MEMORANDUM AND ORDER

12-CV-4403 (RRM) (JO)

- against -
AMERICAN EDUCATION
SERVICES/PHEAA and XPRESS LOAN
SERVICING a.k.a. CIT GROUP,

Defendants.

ROSLYNN R. MAUSKOPF, Unitedbtates District Judge.

Pro seplaintiff Oasupo Ogumokun (“Ogunmokun”) brings th action against Xpress
Loan Servicing (“XLS") a.k.a. CIT Group (“CIT",and American Education Services/PHEAA
(“PHEAA"), relating to the allegedly fraudulenbnsolidation of Ogunmokun’s student loans.
Ogunmokun claims that defenta “aided and abetted” that fraud, committed common law
conversion, engaged in the “fraudulent impositbpecuniary loss,” and violated the Fair
Credit Reporting Act (“FCRA"), 15 U.S.&8 1681n, 16810, and 1681s-2b. Before the Court
are the motions of CIT (Doc. Nos. 78, 80) and PHEAA (Doc. Nos. 74, 76) to dismiss
Ogunmokun’s Fifth Amended Corgint (Doc. No. 71 (“FAC”)) pusuant to Federal Rule of
Civil Procedure (“Fed. R. Civ. P.”) 12(b)(6). Hbe reasons stated below, PHEAA’s motion to
dismiss is GRANTED, and CIT’s motion tosthiss is GRANTED in part, and the Court
declines to exercise supplemental jurisdictiomoagny remaining state law claims against CIT

and/or XLS.

1 As explained in the texnfra, CIT is not, in fact, an alias for XLSRather, CIT was the corporate parent of
subsidiary XLS.
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BACKGROUND

. Relevant Factd

On July 10, 2007, Ogunmokun met with Richard $tgeof University Student Services —
a student-loan consolidation busisesabout a job opening as a laamsolidation agent. That
same day, an employee of University Studgertvices interviewed Ogunmokun, and conducted
what Ogunmokun understood, at the time, to raiaing exercise for the prospective joii-he
employee also walked Ogunmokun through thecess of completing an application and
promissory note for a consolidation loan untter Federal Family Education Loan Program
(“FFELP").* As part of that exercise, Ogunmokun provided hisqretsinformation as well as
details for student loans — withprincipal balance totaling methan $50,000 — that he had
previously acquired to finance his own cglleeducation. The employee assured Ogunmokun,
though, that this was only a mock consolidati@gunmokun was subsequently offered the job
and began working at University Student Services. (FAC at5-6.)

On August 4, 2007, Ogunmokun received a package in the mail from XLS, which

identified itself as the lender for his ngndonsolidated loan and requested payment.

2 At this stage, the Court’s review is limited to factseslabn the face of the complaint, facts found in documents
incorporated by reference in the complaint or integral to the claims alleged, and matters of which the Court may take
judicial notice. See Chambers v. Time Warner, Jri282 F.3d 147, 153 (2d Cir. 2002). For the purposes of Rule
12(b) review, the Court takes all factudlegations in the complaint as truedadraws all reasonable inferences in
Ogunmokun’s favor.See Harris v. Mills572 F.3d 66, 71 (2d Cir. 2009).

® Ogunmokun does not specify afie that interview occurred.

* The FFELP is authorized under Title IV, Part Btbé Higher Education Act (“HE’) of 1965, as amended,
codified at 20 U.S.C. 8§88 107&t seq(regulations at 34 C.F.R. Part 682). Under the FFELP, lenders use their own
funds to make loans to qualified borrowers to facilitatebitr@owers’ attendance at eliggbpost-secondary schools.
These loans are guaranteed by stgencies or private non-profit organizations, and are reinsured and often
subsidized by the United States Department of Educat@e20 U.S.C. 88§ 1078, 1087-$habtai v. U.S. Dep't of
Educ, No. 02-CV-8437 (LAP), 2003 WL 21983025, at *1-2 (S.D.N.Y. Aug. 20, 2003).

® Ogunmokun did not paginate his Fifth Amended Complaint. Page numbers refer to the ECF pagination.



Ogunmokun immediately advised XLS by phone tiehad not authorized the consolidation, he
threatened to sue XLS, and he “contactedatitborities.” Ogunmokun refused to acknowledge
the consolidated loan ¢@ make any payments toward the balande. at 6.)

In October 2007, XLS reported Ogunmokun’'ympant delinquencies to the three major
credit reporting agencies — Tsgnion, Experian, and Equifaxld() In November 2007, using
the “dispute” option on each of those ageriagiespective websites, Ogunmokun notified the
agencies that “a fraud had been perpetrated” against hdo). The agencies, in turn, placed
Ogunmokun’s “credit profilesbn a “fraud alert” and notifeéthe “companies involved,”
namely, XLS and the loan guaranty agency, PHEA@d.)

In early 2008, PHEAA took assignmeftthe defaulted loan from XL5.Ogunmokun
informed customer service personnel at PHEAA Heahad been defrauded and insisted that he
would not acknowledge the legitimaoythe consolidated loanld() In 2009, based on
Ogunmokun’s defaulted loan, thernal Revenue Service (“IRS”) confiscated $23 from his tax

refund pursuant to the Treasury Offset Progtafiu. at 7.)

® A guaranty agency is a “state or private nonprofit organization that has an egreeith theSecretary [of
Education] under which it will administer a loan guaesnprogram under the [Higher Education] Act.” 34 C.F.R.

§ 682.200. “PHEAA” stands for “Pennsylvania Higher Education Assistance Agency”; it is a state-created entity
that does business under the title “American Education &s¥i As a loan guarantor, PHEAA routinely furnishes
information to consumer reporting agés as contemplated by the FCRA.

" The exact date when PHEAA took assignment of the defaulted loan is unclear. Ogunmokun states that PHEAA
first introduced itself to him as the guarantor in Febrizf98. (FAC at 1 L.) PHEAAsimilarly, states that the

loan entered default status “in 2008,” whereupon XLS filed a claim on thegyigaantee. PHEAA paid the claim

and then took assignment of the defaulteth. (PHEAA'’s Mot. to Dism. at 4.)

In early 2008, collection on the defaulted loan was transferred to third-party debt collection ageiGtydeext
Loans (“NSL”"), which phoned Ogunmokun repeatedly. (FAC at 1 K-M, 6-7.) Ogunmokun felt harassed and
reported NSL to the New York State Attorney Geaxhebut learned that he had no redredd. at 1 M.) Collection

on the loan was later transferred to two additionaldtparty debt collection agencies: Diversified Collection
Services (“Diversified”) and Account Control Technologid. at 1 43, 53.)

8 The Treasury Offset Program is a cafined debt collection program, authorized pursuant to the Debt Collection
Improvement Act, developed and run by the United States Department of Treasury to help federal agencies collect
delinquent debts owed to the federal governmé&ee31l U.S.C. 8§ 3716t seq Shabtaj 2003 WL 21983025, at

*2.
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During 2010, Ogunmokun contad PHEAA multiple times and requested that it
investigate the fraud committed against hirdd. &t 7-8.)

In 2011, the IRS confiscat€dgunmokun’s tax refund.ld.) Upon contacting the IRS,
Ogunmokun learned that he cowlotain relief from the treasuiffset only by securing a court
order. (d.at8.) Atone poinPHEAA offered Ogunmokun an opportunity to file for
“hardship,” which might have afforded hiagditional flexibility in making payments.
Ogunmokun declined to purstleat option because he viewgds an admission of having

initiated the consolidation.Id.)

Procedural History

On August 31, 2012, Ogunmokun filegheo secomplaint against five defendants: Rich
Preisig/University Student Sepés (“Preisig/lUSS”), XLS, NSL, PHEAA, and the IRS. (Compl.
(Doc. No. 1).) On September 19, 2012, Ogunmokun amended his complaint by adding
Diversified as a defendant. (Am. Compl. (Dbo. 5).) On March 20, 2013, on consent of the
parties, Ogunmokun amended his complaint for the second time. In his Second Amended
Complaint, Ogunmokun named CHthe parent company of subsidiary XLS — as an alias for
XLS. By this time, XLS had apparentlyased doing business and was defunct. Ogunmokun
also dismissed NSL, Diversified, and the IR&irthe lawsuit. Ogunmokun specified that
Preisig/USS had committed fraud and converdioat XLS had aided and abetted that fraud and
conversion, and had willfully and falsely reportesbative credit information; and that PHEAA,
among other things, had “fraudulently impdspecuniary loss” on Ogunmokun, and had
willfully and falsely reported negative crediformation. (Second Am. Compl. (Doc. No. 46).)

On March 27, 2013, Ogunmokun filed his Th&kmended Complaint, attaching as

exhibits paperwork relating to the consolidal@ah. (Third Am. Compl. (Doc. No. 50).) On



April 26, 2013, Ogunmokun filed his Fourth Amended Complaint with additional exhibits.
(Fourth Am. Compl. (Doc. Nos. 56-57).)

On June 25, 2013, this Court dismis§adisig/USS from the action based on
Ogunmokun’s failure to effect sace of process, despite th@@t having accorded him several
extensions in which to do so. (Doc. No. 67.)

On July 15, 2013, Ogunmokun filed his Fifth Anded Complaint, which incorporated
additional allegations pertainirig his veil-piercing theory of liability against CIT and
constitutes the operative pleading. (Doc. No. 70hg two remaining defendants in the lawsuit

are “XLS aka CIT” and PHEAA. Defelants’ motions to dismiss followed.

The Parties’ Positions
Ogunmokun neither disputes the validity of his underlying studanslaor asserts that
CIT or PHEAA participated direly in the allegedly fraudulenionisolidation of those loans.
Rather, Ogunmokun contends that XLS “aided ainekted” that fraud by not investigating his
claims of misconduct, and that CIT — as XL8&porate parent — shalbe held financially

responsible. (FAC at 2, 10-12.) Furthereyddgunmokun alleges that PHEAA committed

® On May 16, 2013, CIT notified the Court that it intended to move to dismiss on the ground that, despite
Ogunmokun’s contrary insistence, it could not be held responsible for XLS’s alleged misconduct uaier a
piercing theory of corporate liability. (Doc. No. 59.)g@mokun, in response, moved for permission to engage in
expedited discovery before any motipractice for the purpose of adducingalls about the relationship between

CIT and XLS. (Doc. No. 61.) Magistrate Judge James Orenstein ordered CIT to respond to Ogunmokun’s request,
and, on June 12, 2013, CIT submitted ttefeopposing discovery and emphasizimger alia, that substantially all

of the information sought by Ogunmokun was already publiclylablai because CIT was a publicly-traded
company. (Doc. No. 62.) On June 24, 2013, théigzaappeared before Judge Orenstein for a conference on
Ogunmokun’s motion. From the bench, Judge Orenstein denied Ogunmokun’s request and stayed discovery
pending resolution of CIT’s anticipated motion to dismidgadge Orenstein also directin@ parties to confer about
potentially allowing Ogunmokun, in advance of CIT’'s dissail motion, to amend the complaint so as to assert
additional facts in support of his piercing-the-corporatétheory of liability against CIT. (Doc. No. 66.) Four

days later, CIT advised the Court that it had enteredargtipulation with Ogunmokun in which CIT consented to
Ogunmokun amending his complaint on the condition that this would be his final amendment with respect to CIT.
(Doc. No. 68-69.) Soon thereafter, Ogunmokun filed his Fifth Amended Complaint, which, as noked, is t
operative pleading. (Doc. No. 71.)



conversion by refusing to discharbis consolidated #m and pursuing collection efforts against
him, and engaged in the “fraudulent impositiorpetuniary loss” by obtaining an IRS treasury
offset. (d. at 2—4.) Ogunmokun also maintains teath defendant violated the FCRA by
inadequately investigatings claims of fraud. I¢. at 2-5.)

In moving to dismiss the complaint, CIT assegrincipally, that icannot be held liable
for the conduct of its now-defunsubsidiary XLS. (CIT’s Mot. to Dism. (Doc. No. 78) at 6—
10.) PHEAA, meanwhile, contends that Ogunmokuaivsuit is premature because he failed to
exhaust available administrativewedies, and that, in any evehis allegations fail to state a
plausible basis for relief. (PHEAA’s Mao Dism. (Doc. No. 74-1) at 7-14.)

STANDARD OF REVIEW

In order to withstand a motion to dismiffse complaint “must contain sufficient factual
matter, accepted as true, to ‘state a ckaimelief that is plausible on its face.Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v. TwombJ\b50 U.S. 544, 570
(2007)). A complaint need not contain “detaifadtual allegations,” but[tlhreadbare recitals
of the elements of a cause of action, suppdsteahere conclusory statements, do not suffice.”
Id. (quotingTwombly 550 U.S. at 555). A claim has facm@husibility “when the plaintiff
pleads factual content that allows the court to dimaweasonable inference that the defendant is
liable for the misconduct alleged,” wh requires “more than a shqmssibility that a defendant
has acted unlawfully.d. at 678—79.

“Although apro seplaintiff must satisfypleading requirements, the Court is ‘obligated to
construe gro secomplaint liberally.” Malachi v. Postgraduat€tr. for Mental Health No. 10-
CV-3527 (RRM), 2013 WL 782614, at *1 (E.D.N.Y. Mar. 1, 2013) (quokitagris, 572 F.3d at

71-72). In other words, the Court hofat® sepleadings to a less exacting standard than



complaints drafted by attorneysee Erickson v. Pardu§51 U.S. 89, 94 (2007), and reads such
pleadings to “raise the strong@sguments that they suggesGreen v. United State260 F.3d
78, 83 (2d Cir. 2001) (citations omitted). \Metheless, the Court “need not argyg@se
litigant’s case nor create a case forphe sewhich does not existMolina v. New York956 F.
Supp. 257, 259 (E.D.N.Y. 1995), and “[w]hepra seplaintiff has altogether failed to satisfy a
pleading requirement, the Court must dismiss the claivialachi, 2013 WL 782614, at *1
(citing Rodriguez v. Weprijri16 F.3d 62, 65 (2d Cir. 1997)).

DISCUSSION

Failure to Exhaust Administrative Remedies

It is axiomatic that, when relief can bbtained in the first instance from an
administrative agency, a person must exhaust that remedy before filing a lawsuit seeking that
same relief. Failure to pursue an availadeninistrative remedy typically renders a lawsuit
premature and subject to dismiss8ke generally Reiter v. Coop&07 U.S. 258, 269 (1993);
Beharry v. Ashcroft329 F.3d 51, 56 (2d Cir. 2008antos-Buch v. Financial Industry
Regulatory Authority, IncNo. 14-CV-651 (SAS), 2014 WL 3610810, at *3 (S.D.N.Y. July 8,
2014).

Under the Higher Education Act (“HEA”), which governs student loans guaranteed
federally by the Department of Education, a bornogeeking certain types of loan relief must
normally avail himself of the administree process outlined in 34 C.F.R. § 682.4&2e, e.g.
Carlin v. CBE No. 08-CV-1491 (RRM), 2008 WL 2113255, at *1-2 (E.D.N.Y. May 19, 2008)
(citing Nehorai v. U.S. Dep’t of Educ. Direct Lgado. 08-CV-920 (SLT), 2008 WL 1767072,
at *1 (E.D.N.Y. Apr. 14, 2008)). The HEA does mparmit a private right of action for student

borrowers of such loansSee Wimberly v. U.S. Dep’t of Edut2-CV-7773 (JPO), 2013 WL



6123172, at *2 (S.D.N.Y. Nov. 21, 2013Jehoraj 2008 WL 1767072, at *Ioy v. Adelphi
Institute, Inc, 866 F. Supp. 696, 704 (E.D.N.Y. 1994).

As relevant here, a borrower seeking disghaof a student loan debt on the ground of
identity theft must follow the procedure settfoin 34 C.F.R. § 682.402(e). The borrower must
begin by submitting a written request and swoateshent to the holder of the promissory note
certifying information concerning ¢hidentity theft. The borrowenust also provide a copy of a
verdict or judgment edbéishing that the borrower was, in fatte victim of an identity-theft
crime. The request and attendant mateasdsforwarded to the derally-backed guaranty
agency — in this case, PHEAA — which detemsinvhether the borrower qualifies for a discharge
of the loan. If the guarantor denies the reqterslischarge, a borrower may appeal directly to
the Secretary of EducatiorseeNehorai 2008 WL 1767072, at *see als84 C.F.R. §
682.402(e)(7)(iii)(B)(2).If dissatisfied with the decision tihe Secretary of Education, only then
would the borrower be entitled to file a ctafor judicial reviewunder the Administrative
Procedure Act.See5 U.S.C. 88 701et seq.De La Mota v. U.S. Dep't of Edyetl2 F.3d 71, 77
(2d Cir. 2005).

Here, Ogunmokun alleges that he was the vidiinaentity theft inthe consolidation of
his student loans.Sge, e.g.Pl.’s Resp. at 2 (“The factmains that the Plaintiff did not
consolidate his student loans in 2007, and wastan of the crime ofdentity theft by his
former employer”).) And it appears thatbatttom, Ogunmokun seeks to have his debt

discharged on this basis.However, Ogunmokun has faileddomply with any aspect of the

10 ogunmokun also seeks damages and insists, at one point, that he is not asking the Court to discharge his student
loan debt. (FAC at 9, 12.) Elsewhere, though, Ogunmokun argues that he should be excused from having to
exhaust his available administrative remedies beforegingnthe instant lawsuit — implicitly suggesting that, as
addressed in the tektfra, he is indeed pursuing the discharge of his debt.



detailed regulatory procedure set forth above. In fact, he specifemhowledges having never
done so. $eeFAC at 8-10})

Ogunmokun also complains because PHEAAdfdetreasury offset against him with the
IRS, and he demands to have that offseated. But Ogunmokun had an administrative remedy
available to him on that sa@as well. Under 34 C.F.R. § 682.410(b), a defaulting borrower
facing a treasury offset has the right, at ametito an administratevhearing regarding the
“existence, amount, or enforceabily the debt,” or the “termsf the repayment schedule.” 20
U.S.C. § 1095a(a)(5); 34 C.F.R. § 682.410(b)(@®)guaranty agency, such as PHEAA, must
provide such a hearing “upon requedd As PHEAA underscore&at any time, even today,
Plaintiff could request a haag, and PHEAA would be obligadl under the Higher Education
Act to provide it.” (PHEAA'’s Mot. to Dism. at3.) Ogunmokun does not allege that he ever
availed himself of this remedySee Carlin 2008 WL 2113255, at *Bowers v. Pennsylvania
Higher Educ. Assistance Agentyo. 10-CV-8675 (PKC), 2011 WL 3585986, at *5-6
(S.D.N.Y. July 29, 2011) (finding a failure toleust administrative rerdees by not requesting
a hearing under 34 C.F.R. § 682.410(b)).

Nonetheless, Ogunmokun argues that he shioellexcused from having to comply with
the exhaustion requirement because this case is “extraordinary,” in the sense that defendants
have egregiously disregarded his rights. (F8@®.) But there is no exception to the
administrative exhaustion requirement for “extrdinary” cases. Nor does Ogunmokun’s
situation satisfy any of the recagad exhaustion exceptions. Iratlregard, a plaintiff's failure
to exhaust administrative remedies can be excfiS€d the claim is cdlateral to a demand for

benefits, (2) exhaustion would be futile, or (8jjuiring exhaustion would result in irreparable

™ ogunmokun states only that he contacted the “authorities” upon learning that his loans were consolidated. (FAC
at 6.) Yet he provides no details about the identitfhose authorities, or whethénere was ever a criminal
investigation or prosecution of any kind.



harm.” Skubel v. Fuoro}il13 F.3d 330, 334 (2d Cir. 1997). None of those exceptions
reasonably applies here. This is not a sibmain which Ogunmokun’s aim is collateral to a
demand for benefits, as might be true in amado recover, for instance, Social Security
benefits. Nor has Ogunmokun shown that pursuing an administrative solution would be futile.
Quite the contrary, Ogunmokun simmever bothered pursuing suatsolution in the first place,
and, even to this day, he could requesa@ministrative hearing from PHEAA. Lastly,
considering that Ogunmokun waited for five yeatsrafie was allegedly defrauded to file the
instant lawsuit, this wahardly a time-sesitive matter that implicatesxminent and irreparable
harm. Ogunmokun, therefore, has not dematestirthat he should be excused from the
exhaustion requirement.

Accordingly, insofar as Ogunmokun seeks teehhis student-loan 8édischarged, or to
be relieved from the treasury offset against lihmose claims are procedurally foreclosed based

on his failure to exhaust alable administrative remedies.

Failure to Plead Wrongful Conduct against PHEAA”?

Seemingly invoking New York commorvia Ogunmokun conteds that PHEAA
committed “conversion” by failing to investigateshilaims of fraud, and by instead taking steps
to collect its debt on his defided loan. He further allegesah by certifying him to the IRS’s
Treasury Offset Program, PHEAgngaged in the “fraudulent imposition of pecuniary loss.”

(FAC at 2-5.) Neither grourstates a plausible basig felief against PHEAA.

12 Although a state-cread entity, PHEAA does not move to dismiss on Eleventh Amendment sovereign immunity
grounds. See generally Pele v. Pennsylvania Higher Educ. Assist. Aggdiy WL 1329409, at *8 (E.D. Va. Apr.

2, 2014) (finding that PHEAA, which invoked Eleventh Amendment immunity in moving to dismiss an FCRA
claim, failed to meet its burden of demonstrating that it was an “arm of the state”).
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To begin, there is simply no cause of action for “fraudulent imposition of pecuniary loss”
under New York law. Nor does common law coni@rsationally apply to the facts at hand.
“The two elements required for common-law caisien are (1) plaintiff§ possessory right or
interest in property and (2) defendant’s domimeer the property or interference with it, in
derogation of plaintiff's rights.”Yadav v. Rajeex2014 WL 2218149 (S.D.N.Y. May 29, 2014)
(quotingColavito v. New York Organ Donor Network, Infg¢.N.Y.3d 43, 50 (2006)) (internal
guotations omitted). As a matter of comnsamse, Ogunmokun’s allegations concerning
PHEAA — which involve that orgazation’s debt collection activity in relation to its role as
guarantor of Ogunmokun’s congtdted loan — have nothing tlm with those legal elements.

Additionally, as PHEAA emphasizes, (PHEAAMot. to Dism. at 10-11), its debt
collection activities are not only permissible, but affirmatiwelguiredby law pursuant to the
FFELP regulations. For example, under 34 C.B.B82.410(b)(6)(i), a “guaranty agency,” such
as PHEAA, mustengage in reasonable and documentdlgction activities on a loan on which
it pays a default claim filed by a lender34 C.F.R. § 682.410(b)(6)(i) (emphasis supplied).
And, for a “non-paying borrower” such as Ogunmokun, the agemesgtperform at least one
activity every 180 days to collettte debt . . . or determinethie borrower has the means to
repay the debt.1d. (emphasis supplied). Likewise, PHEAA's certification of Ogunmokun to
the IRS’s Treasury Offset Program — whi©@gunmokun characterizes as the “fraudulent
imposition of pecuniary loss” — is specifigaimandated by 34 C.F.R. § 682.410(b)(6)(v).
According to that reguteon, a guaranty agencyriustattempt an annual Federal offset against

all eligible borrowers.” 34 C.F.R 682.410(b)(6)(v) (emphasis supplied).

13 Because it is clear that Ogunmokdaes not plausibly allege a commonvl#ortious cause of action against
PHEAA, the Court need noeach PHEAA's fallback preemption argumerSe¢PHEAA’s Mot. to Dism. at 9-11.)
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As a separate matter, Ogunmokun fails &dest valid cause aiction under the FCRA
concerning PHEAA's alleged dutg investigate the fraudulent loan consolidation. Ogunmokun
avers that, in November 2007, hetified the three major crediéporting agencies that he
“disputed” the information about his default loan status provided to them by >3eFAC at
19 65-66 (stating that Ogunmokun “challenged thethageeports with the three credit bureaus,
citing fraud”).) The credit ageres, in turn, placed “fraudetts” on Ogunmokun’s credit files —
as evidenced by documentawhéits, which Ogunmokun annexed to his complaint, reflecting
that TransUnion, Experian, and Equifax institutedid alerts on his files between November 15
and 17, 2007. (FAC at 2—4; Doc. No. 57).) Ogokun alleges that the credit agencies then
advised PHEAA of this information, (FAC at)f thereby triggering PHEAA's responsibility to
investigate his fraud claim$. Additionally, Ogunmokun conigins that, during 2008, 2010, and
2012, he repeatedly advised PHEAA of the alleged fraud, but that PHEAA refused to suspend its
collection efforts or otherwiseka steps to investigateld(at {1 L, P, S, V, W).) Ogunmokun
claims that PHEAA, by not conducting such an stigation, violated & “professional duty to
investigate” under the FCRA. (FAC at5.)

In considering Ogunmokun’s claim, tmurt will begin by briefly outlining the
applicable law. The FCRA wasagted “to require that consumee|, credit] reporting
agencies adopt reasonable procedures for meeting the needs of commerce for consumer credit,
personnel, insurance, and other informatioa manner which is fair and equitable to the

consumer.” 15 U.S.C. § 1681(lsge Dickman v. Verizon Communications,,|86 F. Supp.

14 Based on Ogunmokun’s documentary exhibits — spediifi letters from the credit reporting agencies to
Ogunmokun — PHEAA suggests that Ogunmokun did not viably “dispute” any particutaoriténis credit reports
such that, under the FCRA, the agencies would have digdagated to notify the furnisher of the information at
issue. (PHEAA's Rply at 5 n.16.) For the purposehaf ensuing analysis in the text, the Court assumes that
Ogunmokun validly lodged disputes regarding his consolidated loan. That is becausgiying Ogunmokun this
benefit of the doubt, his allegations nonetheless faufport an actionable chaifor relief under the FCRA.

12



2d 166, 171 (E.D.N.Y. 2012). Upon a consuimdvising a credit reptng agency that
information in its credit files is disputed glagency must notify the “furnisher” of that
information regarding the dispute within fibesiness days. 15 U.S.C. § 1681i(a)(1), (2).

The duties imposed on furnishers of information are set forth in 15 U.S.C. § 1681s-2(a)
and (b). Subsection (aptablishes a furnisher’s duty, in the first instance, to report accurate
information, along with an ongoing duty to catr@and update inaccurate information. 15
U.S.C. §1681s-2(a)(1)(A}. Subsection (b), which is relaviehere, governs a furnisher’s duties
after receiving notice from a crédeporting agency regarding tdéesputed accuracy of credit
information. “After receivinghotice pursuant to [15 U.S.C. $p81i(a)(2) of a dispute with
regard to the completeness or accuracyngfiaformation provided by [the furnisher of
information] to a consumetr.¢., credit] reporting agency, the [fusher of information] shall (A)
conduct an investigation with respect topdited information; (B) review all relevant
information provided by the consumer reportingragy pursuant to sectidl681i(a)(2) of this
title; (C) report the results of the investigatiorthe consumer reporting agency; [and] (D) if the
investigation finds that the information is incdete or inaccurate, report those results to all
other consumer reporting agencies to whichpirson furnished the information.” 15 U.S.C. §
1681s—2(h).

Under 15 U.S.C.8 1681s-2(b), a furnisher of infation to a credit reporting agency has
“no duty to investigate [a] credit dispute uni@be furnisher] received notice of the dispute”
from such an agencyPrakash v. Homecomings Finangi&lo. 05-CV-2895 (JFB), 2006 WL

2570900, at *3 (E.D.N.Y. Sept. 5, 2006%EeShieh v. Flushing Branch, Chase Bank USA, N.A.

15 Notably, there is no private right of action under subsedi). Only appropriate federal or state authorities can
sue to enforce that subsection of the FCR5&el5 U.S.C. § 1681s-2(dRickman 876 F. Supp. 2d at 17Eimore
v. North Fork Bancorporation, Inc325 F. Supp. 2d 336, 339 (S.D.N.Y. 2004).
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No. 11-CV-5505 (CBA), 2012 WL 2678932, at *7 (ENDY. July 6, 2012).“Notification from
a consumer is not enoughKane v. Guaranty Residential Lending, |Mdo. 04-CV-4847
(ERK), 2005 WL 1153623, at *5 (E.D.N.Y. May 18)05). “Unless and until a furnisher of
information . . . receives notice from a credpaging agency, no privatgght of action exists
under section 1681s-2(b)Id.

Against this legal backdrop, Ogmokun’s pleadings fail to state a claim for relief. First,
insofar as Ogunmokun posits that PHEAA violatieel FCRA by not initiang an investigation
in response to hiswncomplaints directed at PHEAA, the law does not support an actionable
claim under those circumstances. As jugti@ned, “[u]nless andntil a furnisher of
information,” such as PHEAA, “receives notiitem a credit reporting agengyno private right
of action exists under section 1681s-2(kK&ne 2005 WL 1153623, at *5 (emphasis supplied).
Put another way, PHEAA was under no legal datinvestigate based solely on Ogunmokun’s
say-so.See Elmore v. North Fork Bancorporation, 225 F. Supp. 2d 336, 340 (S.D.N.Y.
2004) (“If Congress had meant to create liapildr violations once the furnisher had notice
from any source of the existence of a disputepitld have been a simple matter to say so. The
fact that it nevertheless limited Siect 1681s-2(b) is entitled to respect”).

Of course, in November 2007, Ogunmokun altegadly lodged disputes with the credit
reporting agencies about information thatS<had provided to thesagencies. Ogunmokun
insists that the credit agencies then notifiedeRA of this dispute, which nonetheless failed to
investigate. (FAC at § I.However, that proposition is sitypnot plausible. As PHEAA
underscores, (PHEAA’s Mot. to Dism. ah®81), by Ogunmokun’s own allegations, November
2007 predated PHEAA's earliest involvement ia than process, which did not occur until

months later in February 20085€eFAC at 6 (“Plaintiff recared notice from AES/PHEAA no
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later than February 2008 (prior iivags are yet to be found) imtducing itself as the guaranty
agency”).) No tenable bassists, then, for Ogunmokun’s allegation that the credit agencies
advised PHEAA of any disputed information in November 26507.

Ogunmokun’s cause of action under the FCRifs for another reason. An actionable
failure-to-investigate clainvould require that Ogunmokudisputed information th& HEAA
provided to the credit reporting agencies. Tikdtecause a creditperting agency is only
obligated to give notice of a ghiste to a person or entity tHarovided any item of information
in dispute.” 15 U.S.C. § 1681i(a)(2). The atedporting agencies, consequently, would not
have notified PHEAA of a dispute relatingitdormation provided to those agencies by a
different person or entity, such as XLS. rel@mportantly, Ogunmokunever alleges that he
disputed information furnished to the crediporting agencies by PHEAA. As described,
Ogunmokun claims only that, Movember 2007, he registeredplutes with those agencies
concerning information that XLSrot PHEAA — had tenderet. Under these circumstances,
the agencies would not have advised PHEA# thgunmokun had disputed any information,
and PHEAA simply could not have possessed any uinvestigate or verify such information.

In short, Ogunmokun’s allegations faileéstablish a colorable claim against PHEAA

under the FCRA.

16 According to Ogunmokun’s exhibits, (Doc. No. 57), the “fraud alerts” on his credit report expired after ninety
days, which would have been, at the latest, on February 15, 2008. Although this ninety-day windoweaverlapp
with PHEAA's initial involvement as the loan guarantorerh is no reasonable ground for finding that, for this
reason, PHEAA would have received notification of any desfnatm the credit reporting agcies. That is because,
under the FCRA, a credit reporting agency must yaif information furnisher of a dispute withiive daysof
receiving notice of the edested informationSeel5 U.S.C. § 1681i(a)(2). The five-day period required by law for
providing such notice thus lapsed well before PHEAA enttdredoan process. Moreovéhe fact that there was a
continuing fraud alert would have made difference, as those alerts mergignified that anyone who received a
copy of Ogunmokun’s credit report during the ninety days would be warned to take precautionary measufies to veri
the identity of the applicant before extending cred8egid. This certainly did not e&an that the credit reporting
agencies would have advised PHEAA of the underlying “dispute” that precipitated the fraud alerts.

Y That makes sense. As already stated, because it agpeatisaccounts, that the lodmad not yet been assigned
to PHEAA in November 2007, PHEAA'’s guaranty obliga were not yet triggered at that point in time.
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CIT’s Liability for XLS’s Alleged Misconduct

As against PHEAA, Ogunmokun claims thatXLlwhich is now defunct, violated the
FCRA by failing to investigate his fraud ates. (FAC at 2—3.) Additionally, Ogunmokun
contends that XLS “aided and ategl’ Preisig/USS in defrauding him, ostensibly raising a cause
of action under New York common lawid(at 2.) Ogunmokun make® direct claims against
CIT, which was XLS’s corporate parent. Butdees maintain that CIT should nonetheless be
held responsible for its subsidiary’s misconduwadler an alter-ego theoo§ corporate liability,
as well as under a handful of other legal doctrin&s.af 10-11.)

At the outset, the Court finds that Ogmokun’s FCRA claim against XLS and CIT is
time-barred. As relevant here, the FCRA'’s s&atftlimitations is “the earlier of (1) 2 years
after the date of discovery by the plaintiff of thelation that is the basis for such liability; or
(2) 5 years after the date on which the violatiat th the basis for such liability occurs.” 15
U.S.C. § 1681pCaldwell v. Gutman, Mintz, Baker & Sonnenfeldt, PAD1 F. Supp. 2d 340,
354 (E.D.N.Y. 2010). Ogunmokun states thagruthe loan consolidi@n in August 2007, he
spoke with XLS employees and “threatenedhtmlive the authorities ansue the company for
its fraudulent actions.” (FAC at 6.) November 2007, Ogunmokun notifi¢ghe credit reporting
agencies of the alleged fraud, and PHEAA introduced itself to him as the loan guarantor in
February 2008. Construing this timeline ie fight most favorabléo Ogunmokun, and pegging
his discovery of the vioteon to sometime in Februa®008, Ogunmokun’s FCRA claim
expired, at the latest, in February 2010. BseaDgunmokun did not file the instant lawsuit
until roughly two-and-a-half years later on Asg@1, 2012, his cause of action against CIT

under the FCRA must be dismissed as time-barred.
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IV.  Supplemental Jurisdiction Over Remaining State Law Claim

What remains, potentially, is Ogunmokun’atstlaw claim that CIT aided and abetted
fraud. The court notes, but does detide, that this claim apprs to survive the statute of
limitations. *® However, as no federal claims remairthis action, the Court declines to
exercise its supplemental jurisdanti as to any remaining state lal@ims. This case is at the
inception of litigation, and no discovery has yet to occur. Ogunmokaraised a threshold
guestion as to whether he shobklentitled to limited fact diswery concerning the relationship
between CIT and XLS to make a veil-piercinguanent in support of his fraud claim against
CIT. That question, too, potentially raisggnificant state law q@#ions, including the
applicability of New York’schoice of laws statutg.

A court “may decline to exercise supplerta jurisdiction over claim if [it] has
dismissed all claims over which it has originaigdiction.” 28 U.S.C. 81367(c)(3). “[l]n the
usual case in which all federal-law claims are elatend before trial, the tnce of factors to be
considered under the pendg@misdiction doctme — judicial economygonvenience, fairness,
and comity — will point toward declining to excise jurisdiction over the remaining state-law
claims.” Pension Ben. Guar. Corp. Morgan Stanley Inv. Mgmt. Inc/12 F.3d 705, 727 (2d

Cir. 2013) (citations and internal quotations omittesge One Commc’ns Corp. v. J.P. Morgan

18 Under New York law, the limitations period for an action sounding in fraud is “theegiafagix years from the
date the cause of action accrued or ywars from the time the plaintiff éhe person under voim the plaintiff
claims discovered the fraud, or could with reasonableettiig have discovered it.” Y.C.P.L.R. § 213(8); Kottler
v. Deutsche Bank AG, 607 F. Supp. 2d 447, 459 (S.D.N.Y. 2009) (applying six-year sfdinitations to both
fraud and aiding and abetting fraud claims).

¥ Under New York’s choice of law rules, “the law of thatstof incorporation determés when the corporate form

will be disregarded,Fletcher v. Atex, In¢.68 F.3d 1451, 1456 (2d Cir. 199%)apmark Financial Group Inc. v.
Goldman Sachs Credit Partners L.R91 B.R. 335 (S.D.N.Y. 2013), and both CIT and XLS were/are Delaware
corporations. (CIT's Mot. to Dism. at 5 n.2.) Thus, a New York court is best poised to address whether Delaware
law or, as CIT maintains, New York law, govearyy veil-piercing (and ageg-related) analysesid( at 7—8), New

York and Delaware veil-piercing law are largely equivaleép¢el aCourte v. JP Morgan Chase & CiNo 12-CV-

9453 (JSR), 2013 WL 4830935, at *6 n.2 (S.D.N.Y. Sept. 4, 2013).
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SBIC LLG 381 F. App’x 75, 82 (2d Cir. 2010) (“Iflaof a plaintiff's federal claims are

dismissed, a district court is well within diéscretion to declinto assert supplemental

jurisdiction over any state law claimsullivan v. City of New YoykNo. 10-CV-0038 (NRB),
2011 WL 3806006, at *6 (S.D.N.YAug. 29, 2011) (“where federal claims are dismissed before
trial, the state [claims] shoulzk dismissed as well”) (quotidarcus v. AT&T Corp.138 F.3d

46, 57 (2d Cir.1998)). On balance, for the reastissussed above, all of these factors decidedly
tip in favor of declining texercise supplementalrisdiction over Ogunmkun’s remaining state

law claim.
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CONCLUSION

Accordingly, the motion of defendaRHEAA (Doc. Nos. 74, 76) to dismiss
Ogunmokun’s Fifth Amended Corgint (Doc. No. 71) is helyy GRANTED in its entirety.
The motion of defendant CIT (Doc. Nos. 78, 89yismiss the Fifth Amended Complaint is
hereby GRANTED in part, insofar as dissing Ogunmokun’s claim against CIT under the
FCRA. The Court declines to exercise sepptntal jurisdiction over Ogunmokun’s remaining
state law claim against CIT.

The Clerk of Court is direetl to enter the Judgment accordingly. The Clerk is further
directed to mail a copy of this Memorandamd Order and the accompanying Judgmeptdo

seplaintiff Ogunmokun, and taote the mailing on the docket.

SO ORDERED.

Rastynn R. Mauskepf

Dated:Brooklyn, New York
SeptembeR3,2014

ROSLYNNR. MAUSKOPF
UnitedState<District Judge
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