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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DR. GERALD FINKEL, as Chairman of the Joint

Industry Board of the Electrical Industry and

LOCAL UNION NO. 3 OFTHE INTERNATIONAL MEMORANDUM & ORDER
BROTHERHOOD OF ELECTRICAL WBKERS, 12-CV-4852 (MKB)
AFL-CIO,

Haintiffs,
V.

GARTECH ELECTRICAL CONTRACTING
CORP.,

Defendant.

MARGO K. BRODIE, United Sites District Judge:

Plaintiffs Dr. Gerald Finkel, as Chairmahthe Joint Industry Board of the Electrical
Industry (the “Board”) and LocaJnion No. 3 of the Internatnal Brotherhood of Electrical
Workers, AFL-CIO (the “Union”) filed a Qmplaint on September 28, 2012, against Defendant
Gartech Electrical Contracting Corp. (“Gartech{Pocket Entry No. 1.)Plaintiffs brought this
action pursuant to 88 404, 409, 502 and 515@HBmployee Retirement Income Security Act
(“ERISA™), 29 U.S.C. 8§ 1104, 1109, 1132 and 1145, and § 301 of the Labor Management
Relations Act (“LMRA”"), 29 U.S.C. § 185, to recover sums due under ERISA and the relevant
collective bargaining agreementtaneys’ fees and costs. Atiugh properly served with copies
of the summonses and Complaint, (Docket Entoy B), Defendant failed tappear or otherwise
defend against this action. On Novembér 2012, the Clerk of Court noted Defendant’s
default. (Docket Entry No. 5.) Plaintiffsilssequently moved for a default judgment on May 10,
2013. (Docket Entry No. 6.) On June 17, 2018,Gourt referred the motion to Magistrate

Judge Viktor V. Pohorelsky for a report amdtommendation. (Order dated June 17, 2013.) By

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/1:2012cv04852/334952/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:2012cv04852/334952/18/
http://dockets.justia.com/

Report and RecommendatiorR&R”) dated March 14, 2014udge Pohorelsky recommended
that the Court grant Plaintiffsequest for a default judgmeand enter judgment against
Defendant for damages to the Board and the Union as follda#he Board, (1) unpaid
contributions collected by ¢hBoard (“JIB contributions®)in the amount of $557,382.790;
(2) unpaid Deferred Salary Plan of the Electrlodlustry contributions (“DSP contributions”) in
the amount of $210,006.37; (3) underpaid contrimgito the Annuity Fund in the amount of
$980; (4) unpaid contributions from the auidithe amount of $32,852.8®) interest on the
unpaid JIB contributions in the amount®§4,438.28 through March 10, 2014, plus $51.54 per
day thereafter to the date ofdgment; (6) interest aihe unpaid DSP contributions in the amount
of $16,317.83 through March 10, 2014, plus $17.28 petltreafter to the date of judgment;
(7) interest on the underpaid contributionsite Annuity Fund in the amount of $47.61 through
March 10, 2014, plus $.07 per day thereafter taltite of judgment; (8nhterest on the unpaid
contributions revealed by the audittire amount of $3,388.72 through March 10, 2014, plus
$2.70 per day thereafter to the date of judgment; (9) liquidated damages in the amount of
$146,971.90; and (10) attorneys’ feasl costs in the amount of $7,973.7@ the Union,
(1) unpaid wages in the amount of $245,618.42(2hthterest on the unpaid wages in the
amount of $96,683.11 through March 10, 2014, plus $60d5®dlfier to the da of judgment.
(R&R 20-21.) Objections were due witHid days of receipt of the R&RId( at 21.) Plaintiffs
filed proof of service. (Docket EntiNo. 17.) No objections were filed.

A district court reviewing anagistrate judge’s recommendeiting “may accept, reject,
or modify, in whole or in part, the findings mcommendations made by the magistrate judge.”
28 U.S.C. § 636(b)(1)(C). “Failure to objectaanagistrate judge’s pert and recommendation

within the prescribed time limit ‘may operateawaiver of any further judicial review of the

! See Judge Pohorelsky’sdiussion at R&R 3-5 for a dé&al explanation of what
contributions the Board collects.
2



decision, as long as the parties receive cleacaof the consequencestheir failure to
object.” Sepev. New York Sate Ins. Fund, 466 F. App’x 49, 50 (2d Cir. 2012) (quotikipited
Satesv. Male Juvenile, 121 F.3d 34, 38 (2d Cir. 1997%ge also Wagner & Wagner, LLP v.
Atkinson, Haskins, Nellis, Brittingham, Gladd & Carwile, P.C., 596 F.3d 84, 92 (2d Cir. 2010)
(“[A] party waives appellate review of a&dision in a magistrate judge’s Report and
Recommendation if the party fails to file timalipjections designating thenpiaular issue.”).

Judge Pohorelsky’s recommendation to the Ciogttides the payment afterest to the
Union on unpaid wages in the amount of $60.55 from March 10, 2014 through the date of
judgment. See R&R 21.) This recommendation refleesninor typographicatrror. Judge
Pohorelsky explained in his analys the R&R that the Union o@g interest on unpaid wages at
the rate of $60.5per day through the date of judgmentSe€id. at 18.) Finding no clear error
with Judge Pohorelsky’s calculat®rthe Court clarifie the award of intest to the Union to
reflect that the Union is entitled to imést on the unpaid wages in the amount of $96,683.11
through March 10, 2014, plus $60.6& day thereafter to the datef judgment.

The Court has reviewed the unopposed R&RY], finding no clear error with Judge
Pohorelsky’s substantive rebmnendations, the Court adopgisdge Pohorelsky’s R&R, as
modified, pursuant to 28 U.S.C. 8§ 636(b)(1). Tierk of Court is directed to enter a default
judgment against Defendant awarding damagéset@oard for (1) unpaid JIB contributions in
the amount of $557,382.790; (2) unpaid D®Rtdbutions in tle amount of $210,006.37;

(3) underpaid contributions to the Annuity Fund in the amount of $980; (4) unpaid contributions
from the audit in the amounf $32,852.83; (5) interest on the uigpdlB contributions in the
amount of $54,438.28 through March 10, 2014, plus $5ieb4lay thereaftdp the date of
judgment; (6) interest on the unpaid D&mtributions in te amount of $16,317.83 through

March 10, 2014, plus $17.28 per day thereaftéheéadate of judgment; (7) interest on the



underpaid contributions ttve Annuity Fund in the amount of $47.61 through March 10, 2014,
plus $.07 per day thereafter to the date of juelgin(8) interest on thenpaid contributions
revealed by the audit in the amount$3£388.72 through March 10, 2014, plus $2.70 per day
thereafter to the date of judgment; (9uidated damages in the amount of $146,971.90; and
(10) attorneys’ fees and cogtisthe amount of $7,973.70; andttee Union for (1) unpaid wages
in the amount of $245,618.42 and (2) interesthenunpaid wages in the amount of $96,683.11
through March 10, 2014, plus $60.55 per daydafter to the datef judgment.

SOORDERED:

s/ MKB

MARGO K. BRODIE
United States District Judge

Dated: April 2, 2014
Brooklyn, New York



