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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JOSEPH FAMOSO.,

Plaintiff, : OPINION AND ORDER
: 12-cv-4863 (DLIY(VVP)

-against-
MARSHALLS OF MA, INC. and THE TJ).(
COMPANIES, INC., :
Defendants.
DORA L. IRIZARRY, U.S. District Judge:

After filing charges of age discrimination with the United States Equal Employment
Opportunity Commission, PlaifitiJoseph Famoso (“Plaintiff’) samenced the instant action in
New York State Supreme Coutings County, against Defernals Marshalls of MA, Inc.
(“Marshalls” or the “Company”) and The XJCompanies, Inc. (“TJX”) (collectively,
“Defendants”), alleging employme discrimination on the basis bis age in violation of the
Age Discrimination in Employmerct (“ADEA”), 29 U.S.C. 8§ 62%et. seq and the New York
City Human Rights Law (“NYCHRL"),N.Y.C. Admin. Code § 8-107. See Complaint
(“Compl.”), Ex. B to the Notice of Removal, BkEntry No. 1.) Defendants removed the action
to this Court, and now move for summary judgineursuant to Rule 56 of the Federal Rules of
Civil Procedure. $eeDefs.” Mem. In Supp. of Mot. FoSumm. Judgment. (“Defs.” Mem.”),
Dkt. Entry No. 37-1.) Plaintiff opposes.S€ePl.’s Mem. in Opp. to Defs.” Mot. for Summ.
Judgment (“Pl.’s Opp’n”), Dkt. Entry No. 37-9.)For the reasons that follow, Defendants’

motion for summary judgment is granted and #ttion is dismissed in its entirety.
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BACKGROUND*

The Parties and Relevant Non-Parties

Marshalls, a subsidiary of TJX, is a natiade retailer of family apparel, housewares,
and other merchandise, witp@oximately 900 retail olgts across the United States, including
Store 694 (“Store 694" or the “S®&) located at thétlantic Center in Brooklyn, New York.
(Defs.” Rule 56.1 Statement of Maial Facts (“Defs.’ 56.1") 1, Dkt. Entry No. 37-2; Pl.’s
Rule 56.1 Counter-Statement of Material F4tid.'s 56.1 Resp.”) 1 1Dkt Entry No. 37-10.)
Plaintiff was hired by Marshalls i@ctober 2008, at the age of &d,serve as manager of Store
694, a position he remained in until his termio@tn April 2011 at theage of 63. (Defs.’ 56.1
11 8-9, 158; Pl.’s 56.1 Resp. 11 8-9, 158.)

As part of the hiring process, Plafh was interviewed byMichael Connell (“Mr.
Connell”), then the Regional Videresident of Marshalls, afy Rodney Gable (“Mr. Gable”), a
District Manager who was Plaintiff’'s immedeasupervisor between October 2008 and April
2010% (Defs.’ 56.1 11 10-13; Pl.’s 56.1 Resp. 11 10-13.) Jacqueline Jean-Francois (“Ms. Jean-
Francois”) replaced Mr. Gable Baintiff's District Manager andnmediate supervisor in April
2010, when she was 44 years old, and servethah role for the remader of Plaintiff's
employment. (Defs.’ 56.1 1 14-1Bl.’s 56.1 Resp. 1 14-15.)

Il. Plaintiff's Managerial Responsibilities and Store Policies

As manager, Plaintiff was responsible fbe overall operation of Store 694, including

sales, operational and merchandising controlsedaling, and customer service. (Defs.” 56.1 |

16; Pl.’s 56.1 Resp. § 16.) Per Company policgiriff was required taperate his Store in

! The following facts are undisputed unless otherwise noted.

2 Plaintiff alleges that he was hired by Mr. Gable, not Mr. Connell, but does not dispute that iviellCo
interviewed him during the hiring process and approved the hirlbgeDefs.’ 56.1 § 10; Pl.'s 56.1 Resp. T 10.)

2



accordance with certain procedures and standards developed by MarshediBef§.’ 56.1
18-24, 26-27; Pl.'s 56.1 Rp. {1 18-24, 26-27.)

First, Marshalls disseminatetb its managers, includg Plaintiff, “Best Methods”
procedures they were required to follow fanloading trucks, breaking down and displaying
merchandise, scheduling employee shifts, and other similar taSlkeeDé¢fs.” 56.1 1 21-22;
Pl.’s 56.1 Resp. 11 21-22¢e alsarr. of Dep. of Joseph FamogtPl. Dep.”) 124:6-125:12, Ex.
A. to the Kesselman Decl., Dkt. Entry No. 37-4BPlaintiff knew that he would be evaluated
based upon his adherence to Best MethodSeeDefs.” 56.1 { 23; Pl’s 56.1 Resp. § 23.)
Second, Marshalls distributed “Door-to-Floorastards for moving merchandise from delivery
trucks to the sales floor(Defs.” 56.1 1 26-27; . 56.1 Resp. {1 26-28ge alsoPl. Dep.
137:3-140:21.)

These policies were intended, in part, to miize factors likely to contribute to lost
value. Gee, e.g.Defs.’ 56.1 17 30, 39). One such factor is “simk,” a metric measuring the
lost value of merchandise due to theft, darsaged/or operational errors. (Defs.” 56.1  28;
Pl's 56.1 Resp. T 28.) Another factor is “dagas,” which describes the lost value of
merchandise that cannot be sold, or must bd aba reduced price, due to destruction or
damage. (Defs.’ 56.1 § 31; Pl.’s 56.1 Resp. 1 Zlthird factor is “recovey,” which refers to
procedures for verifying that merchandise isgarly tagged, displayed, and arranged with like

items. (Defs.”56.1 § 33; Pl.’s 56.1 Resp. T 33.)

®  Plaintif’s Rule 56.1 Counter-Stateent of Material Facts is repletgith responses neither admitting nor

controverting a fact asserted by Defertdahut instead merely objecting thlé asserted fact is “argumentative” or
“immaterial.” Not responding to an assertion of facthis manner is grounds for deeming the fact admitteele

Local Civil Rule 56.1(c)see also Pape v. Bd. of Educ. Of Wappingers Cent. School2Dis8 WL 3929630, at *1

n.2 (S.D.N.Y. July 30, 2013 (collectiraythority.) While the Court declines to deem as admitted all facts Plaintiff
responds to in this manner, it will not view Plaintiff's non-responsiveness as creating, on its own, any issue of
disputed material fact.



[1I. Plaintiffs Employee Performance Record

A. FY 2009 Performance Review

In April 2009, Plaintiff received his first fmal performance review. Covering Fiscal
Yea (“FY”) 2009, the review (“FY 2009 Review"yave Plaintiff goodnarks for exceeding
expected sales goals and increasiatps compared to the prior y8a(Defs.’ 56.1 | 42; Pl.’s
56.1 Resp. {1 42.) However, the review noted a phank rate of 5.75% at Store 694, versus a
Company expectation of 3.9%SdeDefs.’ 56.1 11 44-45; Pl.’s 56.1 Resp. {1 44s&s alsd-Y
2009 Review, Ex. K to the Decl. of Dov Kesseln{ékessiman Decl.”), Dkt. Entry No. 37-5.)
The review also indicated inconsistent recovery and Door-to-Flamedures, though it noted
improvement in the fourth quarter whetaintiff took over as managerSdeFY 2009 review.)
Other results reported in the review inclddghoe damages of $83,594, which represented a
year-over-year increasgf 585.5% against a chaawverage increase ofgu2.2%, as well as
substandard results on an “LCA Audit” maaag compliance with shrink, operations, and
human resources protocolsSeg Id.see alsdefs.’ 56.1 1 52-53.)

Based on the review criteria, Plaintiff recsil an overall score of 52.5/100 on his review,
placing him in the “Meets Objectives” assessment categddgeRY 2009 Review.) Plaintiff

acknowledged that he neededitqprove Best Methods and recoyeprocedures at his Store,

* Marshalls operates according to a Fiscal Year, whims between February dathe following January. For
example, Fiscal Year 2009 covered the period from February 1, 2008 through January 31Sg28Defs( 56.1
2; Pl's 56.1 Resp. 1 2.)

® While Plaintiff “disputes” substantially all facts reldt® his performance reviews, he does not contest the actual
scores he received or the underlying metrics. Rathealispates only the fairness of Defendants’ assessments based

on his subjective belief that the review criteria, pattidy compliance with Best Methods and Door-to-Floor
procedures, were unfairly applied with respect to Store 68éeR].’'s 56.1 Resp. 1 41-45, 211-246) In his Rule

56.1 Counter-Statement of MateriahdEs, Plaintiff therefore repeatedlyisdutes” or dismisses as immaterial
numerous facts that either arenfirmed by documentary evidence, or that he openly admitted at his deposition. By
“disputing” facts he admits are true, Plaintiff again fratgts the intended purposelajcal Civil Rule 56.1. As

such, the Court emphasizes once more that, absent competent evidence genuinely putting a fact in controversy, the
Court will not construe Plaintiff's merepeesentation that a fact'idisputed” as creating any issue of material fact.
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while better complying with applicable Dwoto-Floor timeframesfor moving delivered
merchandise to the sales flooSegDefs.’ 56.1 1 49, 56; P4 56.1 Resp. | 49, 56ee alscPI.
Dep. 177:7-18.)

Plaintiff nonetheless disputes the fass of his FY 2009 Review, and all of his
performance reviews in generédy several reasons. FirstetlrY 2009 Review covered a year
in which Plaintiff managed Store é®nly for about three monthsSdePl.’s 56.1 Resp. 1 44-
45, 53.) Second, Plaintiff contentleat his Store was not proed with the necessary personnel
and payroll budget to comply withoor-to-Floor procedures, andath even with the benefit of
those resources, strict compliarstdl would have been impossébdue to the phsical layout of
Store 694 and the remote location of its receiving do8ee (d.f1 211-226.) Third, the same
structural layout and lack of resources pregdncompliance with BedVlethods, particularly
because those factors contriiteo theft, improper processing, and other shrink-worsening
problems. $ee IdfY 227-246.)

Finally, Plaintiff suggests that his finamiew score may have been downgraded from a
higher score. Mr. Gable, Piff's District Manager, prepared his FY 2009 Review and
submitted it for consideration by a committee tinatuded Mr. Connell. (Defs.” 56.1 1 39-40;
Pl.’s 56.1 Resp. 1 269-70.) Mr. Gable testitieat perhaps 25% of performance reviews were
downgraded at this committee stage, though hendidecall whether angf Plaintiff's reviews
were downgraded based on Mr. Connell's inpuBegTr. of Dep. of Rodney Gable (“Gable
Dep.”) 278:6-280:5, 335:5-336:20, Ex. A to the DetlAaron N. Solomon (“Solomon Decl.”),
Dkt. Entry No. 37-12.) Mr. Gable further testdi¢hat he and Mr. Connell sometimes differed in
their opinions of Plaintiff's pedrmance, and that Plaintiff's FY 2009 Review did not reflect his

“opinion of where [Plaintiff] should have beented” in light of the difficulties of managing



Store 694. %ee 1d.283:10-284:14.) While Plaintiff ther@fe suggests that Mr. Connell may
have downgraded his review at the committeeest&pintiff does not present any evidence or
even allege that such action would hagerbagainst Company policy or practice.

B. August 2009 Performance Review

Plaintiff received an interim performnce review in August 2009 (“August 2009
Review”), also prepared by MGable. (Defs.’ 56.1 { 58; Pl.’s 56.1 Resp. { 58.) Plaintiff again
placed in the “Meets Objectives” category, big review score fell from 52.5 to 50.5. (Defs.’
56.1 1 59;see alscAugust 2009 Review, Ex. L to the KessaimDecl.) As with his FY 2009
Review, Plaintiff was recognized for positive sghesformance, but admatied for inconsistent
recovery procedures and non-compliance with Best MethadsDmoor-to-Floor procedures.
(SeeAugust 2009 Review.) In facthe review noted that Best Mwds were “non existent at
[the Store’s] fronend” operations. Seeld.) The review also indicatl problems with “[s]izing,
merchandise presentation and flexing of sales fl@awwell as payroll overages and substandard
LCA audit scores in the areas of stk operations, and human resource3ee(d.)

At his deposition, Plaintiff agreed that héldd to follow Door-toFloor procedures and
certain aspects of Best Methods, admitting tiet'couldn’t handle the amount of merchandise
coming into the store.” SeePl. Dep. 203:16-205:24.) Recogimg a need for improvement,
Plaintiff undertook efforts in theummer of 2009 to hire andain new associates, reassign
coordinators to different degenents, and discharge employesgh poor customer service
attitudes. $eePl. Dep. 205:13-214:21.) While Plaffitwas hopeful these personnel changes
would produce better results, over the next sdvenonths several assistant managers and
associates Plaintiff relied upon ethwere transferred or volumilg left their positions. $ee Id.

220:23-21.)



C. March 2010 Action Plan and Performance Note

In March 2010, Plaintiff condted Mr. Gable and, basegan his advice, developed an
action plan (“March 2010 Action Plan”) intended tareat operational deficiencies at his Store.
(See 1d.229:12-24.) The plan focused on achievidgor-to-Floor standas through specific
objectives, such as decluttering the back rdmyeliminating the use of tubs for merchandise
storage. $eeDefs.” 56.1 | 76-77; Pl’'s 56.1 Resp. { 76-3&e alsoPIl. Dep. 230:3-19.)
Nevertheless, Plaintiff adits that he did not ¢wistently achiex that objective. (Defs.’ 56.1 |
78; Pl's 56.1 Resp. { 78.) Okpril 22, 2010, Mr. Gable issued “Performance Note” to
Plaintiff’'s employee file due to his failure ttollow[ ] through on the [March 2010 Action Plan]
to improve overall store conditions.”SéePerformance Note, Ex. N to the Kesselman Decl.)
The note indicated thait also was issued becsai Plaintiff did not “respond[ ] honestly” when
asked about his Store’s compleanwith Company proceduresSee Id. Mr. Gable testified that
he did not believe the note was warranted, was$ directed by Mr. Connell to issue itSee
Gable Dep. 294:18-297:14.) In pgadlar, Mr. Gable thought thatrtain improvements at Store
694 were going unrecognized, and that PIHisti“dishonesty” was more an issue of
downplaying problems to tell “people [what they] want to heaBée(1d).

D. FY 2010 Performance Review

In April 2010, Plaintiff received his yeand performance review (“FY 2010 Review”).
(SeeFY 2010 Review, Ex. M to the Kesselman DedR)aintiff's reviewscore again declined,
this time to a score of 451d() Plaintiff was commended for driwg sales, and for his leadership
in managing employees and changing the Store cultu®ee Id. However, the review also

noted inconsistent compliance with DdorFloor procedures employee scheduling



requirements, recovery, and s@resentation standardsSegld.) The review further indicated
a shrink rate of 5.43% for Store 694, highest amonthalktores in its district and equivalent to
a real dollar loss of $836,050. (Defs.’ 51190-91; Pl.’s 56.1 Resp. 11 90-8&¢e alsdecl. of
Michael Connell (“*Connell Decl.”)] 12 with Ex. C, Dkt. Entry Nos. 37-6 and 37-7.) At his
deposition, Plaintiff agreed thée failed to comply fully withBest Methods, and that other
critiques in his FY 2010 Reew were accurate.SeePl. Dep.255:25-256:23.)

E. October 2010 Performance Review and Fall 2010 Action Plans

Ms. Jean-Francois replaced Mgable as Plaintiff's Distct Manager in April 2010.
(Defs.’ 56.1 1 100; PIl.’s 56.1 Resp. 1 100.)Almgust 2010, the Company conducted an audit of
Store 694, detecting several areas of operationtielecy that Plaintiff does not dispute.
(Defs.’ 56.1 1 101; Pl’s 56.1 Resp. 1 1@&e alsoPIl. Dep. 295:4-295:15.) Based on the
lackluster audit results, Ms. Jean-Francois maoended to Plaintiff thdte create another action
plan. He did so in September 2010, draftmglan (“September 2010 Action Plan”) that set
several objectives, such as rehgchis Store’s shrink rate. @s.’ 56.1  102; Pl.’s 56.1 Resp.
102;see alsdSeptember 2010 Action Plan, Ex. O to the Kesselman Decl.)

On October 25, 2010, Ms. Jean-Francois isdikdhtiff’'s interim performance review
(“October 2010 Review”). (Dsf 56.1 § 103; Pl.’s 56.1 Resp. T J03As part of the review,
Plaintiff completed a self-assessment in whieh ranked himself in the “Clear Development
Needs” category, with a score of 40/10GeéOctober 2010 Review, Ex. P to the Kessleman
Decl.) While Plaintiff noted his positive perforn@e record in certain areas, such as sales and
employee relations, he also reported that hiseSiat not operate at Doto-Floor standards and
had exceeded its budget in the prior six monti8eeDefs.” 56.1 1 106-0PI.’s 56.1 Resp. 1

106-07;see alsoOctober 2010 Review.) At his depositidPlaintiff testified that he rated his



performance so poorly only becausewss “very critical” of himself. $eePl.’s 56.1 { 104see
alsoPl. Dep. 305:1-307:2.)

Ms. Jean-Francois also ranked Plaintiff i tiClear Development Needs” category on
his October 2010 Review. (Defs.” 56.1 991 Pl.’s 56.1 Resp. {1 109.) Among other
deficiencies, Ms. Jean-Francois noted that ovetale presentation standards were inconsistent,
Best Methods were not being followed, strategcheduling was “non-exent,” and recovery
procedures were nagxecuted properly. See October 2010 Review.) As a result of his
substandard review, in Octobédtlaintiff 2010 drafted yet aneer action plan (“October 2010
Action Plan.”) The plan identified a number pérformance objectivesnd set a deadline of
November 6, 2010 for achieving those objectiveéSeeQctober 2010 Action Plan, Ex. Q to the
Kessleman Decl.)

V. Disciplinary Action and Plaintiff's Termination

A. First Written Warning

Marshalls maintains a Company-wide disciplinary policy consisting of three steps: (1) a
“First Written Warning”; (2)a “Second Written Warning”; andipally, (3) termination. $ee
Defs.’ 56.1 { 37; Pl’s 56.1 Resp. T 37.) Navember 19, 2010, Ms. Jean-Francois issued
Plaintiff a First Written Warning, having deterrath that he failed to achieve the objectives
outlined in his October 2010 Action Plan by thevidmber 6 deadline. (Defs.’ 56.1  119; Pl.’s
56.1 1 119;see alsoTr. of Dep. of Jacqueline Jean-keais (“Jean-Francois Dep.”) 205:19-
206:10, Ex. B to the Solomon Decl.) The wagalso was issued because Store 694 failed
another Company auditprnducted on November 8, 2010SegDefs.” 56.1 § 121; Pl.’s 56.1 |
121; PIl. Dep. 328:17-329:22.) Finally, the warning stated that the Store was operating over-

budget and out of compliansgith Best Methods. SeeFirst Written Warning, Ex. R to the



Kesselman Decl.) In fact, the warning notibat the Store’s pagh overage of $12,250 in
October 2010 was greater than the overages ftinalbther stores in the district combine&eé

Id.) Accordingly, the warning advised Plaintiffathhe was required to meet the payroll budget
for the remainder of the year, canhat failure to do so or toorrect any ofthe other noted
deficiencies could result iurther disciplinary actionrad, ultimately, termination. See 1d).

Plaintiff was permitted to submit a commeatthe First Written Warning. He did so,
responding to the budget problems complainedyfnoting that his Store’s payroll budget
recently had been decrease&ed Id. The comment reflected Plaintiff's persistent belief that,
despite at other timesaeiving payroll increases to handehigher sales voluey Store 694 had
an insufficient payroll budget.S€eDefs.’ 56.1 {1 92, 96; Pl.’s 56.1 Resp. {1 92s86;alsdI.

Dep. 226:12-17; 252:14-17.) According to Plaintiff, he made several requests for payroll
increases that Mr. Gable elevated to Mr. ConneédleePl. Dep. 252:9-253:16.) Sometimes Mr.
Connell granted the request, and sometimes dhenali, but Plaintiff never felt the decision had
anything to do with his age. Sée 1d.201:6-15, 202:12-22, 226:24-227:2, 252:9-253:16.)
Plaintiff also discussethe possibility of a budget increasth Ms. Jean-Frarais in June 2010.

(Pl’s 56.1 Resp. 1 258; Defs.” Rmwonse to Plaintiff's Rule 56.1o00nter-Statement of Material
Facts (“Defs.’ 56.1 Resp.”) 1 258, Dkt. Entry No. BY) Ms. Jean-Francoiteclined to approve

a budget increase, or to seek approvaltiier increase from senior managenfentPl.’s 56.1

Resp. 11 258-59; Defs.’56.1 Resp. {1 258-59.¢ I@lieved that Store 694, with the second
highest payroll budget among stores in its district, already had a sufficient budget to handle its

sales volume. (Pl.’s 56.1 Resp. 11 257-59; Defs.’ 56.1 Resp. 1Y 25&e58tsalean-Francois

® Marshalls reviewed store budgets at the mid-peint and, when appropriate, revised the®eepPl.’s 56.1 Resp.

1 251; Defs.’ 56.1 Resp. 1 251.) When a store’s sales increased and outpaced Company projections, amgrrespondi
payroll budget increase could be granted to the store to assist it in handling any additional flow indiserchan
(Pl.’s 56.1 Resp. 11 251-54; Defs.’ 56.1 Resp. 1 2514¥addition, at any time, a store manager could request a
payroll budget increase from his or her district manager. (Pl.'s 56.1 Resp. 11 256; Defs.’ 56.1 Resp. 11 256.)
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Dep. 54:13-56:16, 210:11-211:17.)

B. Second Written Warning

Ms. Jean-Francois conducted an audit of Store 694 on February 24, 2011. (Defs.’ 56.1 |
130; Pl.’s 56.1 Resp. { 130.) Thereafter, omd¥ie&8, 2011, she issued Plaintiff a Second Written
Warning because the audit results revealed Blaintiff's Store was not operating “at best
methods or even . . . close to it.” (Defs.” 56.1 § 134; Pl.’s 56.1 Resp. $d84isaSecond
Written Warning, Ex. S to the Kesselman Declhe warning noted several other operational
deficiencies at Store 694, inclugj Plaintiff's failure to properlhexecute “snapback” procedures
designed to revamp the Stordeafthe busy holiday seasonSegDefs.” 56.1  132; Pl.’s 56.1
Resp. 1 132see alsdSecond Written Warning; Pl. Dep40:10-16; Jean-Francois Dep. 223:10-
12.) The warning expressly provided that Plaimibuld face “immediate termination” if he did
not “execute best methods” and achieve satisfgdtCA Audit scores within 30 days.Sée
Second Written Warning.)

C. Termination

In early 2011, results from FY 2011 showtbdt, despite its strong sales performance,
Store 694 continued to underftem Company expectations in several key are&gelx. D to
the Connell Decl.) For example, the Storsfsink rate increased from 5.43% in FY 2010 to
6.25% in FY 2011, significantly exceeding the lgolad4.0% set by the Company, and amounting
to a real dollar loss of $1,034,091. gf5.’ 56.1 1 145-46; Pl.’s 56.1 {1 145-46¢ alscEx. D
to the Connell Decl.) At his gesition, Plaintiff testified that thelevated shrink rate stemmed
from an increase in the volume of merchandigpps&d to his Store, as well as a new layaway
policy mandated by the Company.Seg Pl. Dep. 364:18-368:24.) &htiff nevertheless

acknowledged that a 6.25% shrinkeravas “not an accégble level in any stre.” (Pl. Dep.
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368:21-24.)

In addition, a Company audi early 2011 revealethat certain assistant managers at
Plaintiffs Store had manipuletl the payroll, “directly mult[ing] in a $1700 payout to
associates.” JeeManagement Corrective Action Form (“Termination Notice”), Ex. F to the
Connell Decl.;see alsd?l. Dep. 349:17-351:25.) Ptuiff testified that hewvas not aware of the
payroll misconduct when it was committed, butetalearned of it when a Company “rapid
response” team was dispatched his Store to investigate. Sée Pl. Dep. 349:17-351:25.)
Plaintiff nevertheless admitted that the miscondastilted, in part, from his failure to properly
oversee and review payroll submissionSedPl. Dep. 350:12-351:25.)

Based on that payroll miscondues well as her determitian that Plaintiff failed to
meet the 30-day deadline for achieving thesotiyes outlined in the Second Written Warning,
Ms. Jean-Francois met with Human Resourcesesentatives Diana Kimbrel (“Ms. Kimbrel”)
and Joe Taylor (“Mr. Taylor”) in Apri2011 to discuss Plaintiff's terminationSd€eDefs.’ 56.1
165; Pl.’s 56.1 Resp. { 165ee alsoTermination Notice.) They reached a formal decision to
terminate Plaintiff, which was elevated to .MGonnell and approved byrhiin accordance with
Company practicé. (Defs.’ 56.1 { 165; Pl.’s 56.1 Resp. 1 165.) Accordingly, on April 4, 2011,
Ms. Jean-Francois advised Plaintiff that Bieployment was being terminated. (Defs.” 56.1 |
158; Pl.’s 56.1 Resp. 1 158.) The Termination Natieg Plaintiff receivedndicated that it was
issued due to the payroll misconduct that hatliped under Plaintiff's management, as well as
his failure to implement Best Methodis line with Company standards.Sde Termination
Notice.”) Among other bases for termination, thatice also idntified Plaintiff's failure to

properly implement “snapbacigrocedures at Store 694Sde Id).

" At the time Plaintiff was terminatl, Ms. Jean-Francois was 45 years old, Ms. Kimbrel was 47 years old, Mr.
Taylor was 50 years old, and Mr. Connell was 61 years old. (Defs.’ 56.1 § 166; Pl.’s 56.1 Resp. { 166.)
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At his termination meeting with Ms. Jean-fcais, Plaintiff did nbraise any concerns
that he was being terminatedsked on his age, nor did he ewemplain to anyone at Marshalls
during his employment that he svAeing discriminated againsttoeated unfairly because of his
age. BeePl. Dep. 348:21-349:16.) On an applioa for unemployment benefits Plaintiff
completed shortly after his termimat, he reported that he wasefil for failure to comply with
the objectives outlined in the Second Written Vilagn noting: “I was gien an additional 30
days — | was unable to complé&est Methods due to other respiiigies in the store.” (Ex. T
to the Kesselman Decl.) Finally, Plaintiff statedhis deposition that he “believe[s] [he] was
terminated because of not meeting compaanddrds.” (Pl. Dep. 373:5-374:6.) When asked
whether he believed his age playad/ role in his termination, &htiff responded, “That, | don’t
know.” (Id. 374:3-6.)

V. The Alleged Discrimination

While working under the supasion of Ms. Jean-Francoi®laintiff felt that she was
trying to replace him with a younger store mamag@l. Dep. 276:25-277:5.) On a couple of
occasions, though Plaintiff does not recall whéls. Jean-Francois was conversing with
Plaintiff and referred to histmal events as happening iftyour generation,” including
developments in the retail industry over tinmeldow tasks handled on the computer once were
done manually. See 1d.276:4-23, 282:15-283:23.) Approximatdilyo to three months before
Plaintiff's termination, Ms. Jean-Francois alsemmented to him that he looked “burned out”
and that his assistants were “hav[ing] tordore,” though Ms. Jean-Francois did not expressly
tie her comments to Plaintiff's ageSde 1d.279:14-281:5.) Anotherolleague, Nick Cassemi
(“Mr. Cassemi”), also referred to Plaintiff d©Ild Man” on “less than 10 occasions,” but

Plaintiff took the comments jokgly and never believed thatehwere discriminatory. See Id.
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270:9-273:21.)

In addition, Plaintiff learnetefore his termination that Ms. Jean-Francois had offered his
position to two younger employees, Rena Valdifiéts. Valdman”) and Joanne Esposito (“Ms.
Esposito”). (Defs’ 56.1 {1 183-85; Pl.’'s 56.1 Resp. § 18388;alsoPl. Dep. 277:2-279:2.)
Ms. Valdman, 48 years old at the time, and HEsposito, 52, both declined the offeiSegPlI.

Dep. 286:4-18; Jean-Francois D@86:19-237:5.) Thus, the position was offered to Ms. Jean-
Francois’ third choice, Seaifihom (“Mr. Thom”), aged 36, who accepted and took over
management of Store 694. (Défs5.1 1 186; Pl.’s 56.1 Resp. § 18@Jaintiff also alleges that
Ms. Jean-Francois forced out twther older store managers whslee was district manager, and
replaced them with younger employeeSedPl.s 56.1 Resp. | 282-319.)

Finally, in briefing on the istant motion, Plaintiff contendhat younger managers of
other Marshalls stores in the dist had performance deficiencies comparable to his, but were
not similarly disciplined. (See Pl.’s Opp'n 46-21.) Plaintiff pointsspecifically to the
treatment of Mr. Thom, his replacement and mesly the manager of store 601, and of Mike
Imerukaj (“Mr. Imerukaj’), promoted to manager of store 497 in 2011 when he was
approximately 31 years oldSé¢e Id.see also Defs.’ 56.1 1 187; Pl.’s 56.1 Resp. 1 187, 264-67,
282-319.) It is undisputed that, while Mr. Imerukaj was under the supervision of Ms. Jean-
Francois, he never was formally disciplined faos store’s high shrink rate or his failure to
adhere to Best Methods, even though his Stdrehad a shrink rate of 7.4% in FY 2011 and
6.21% in FY 2012, compared to rates of 5.43%&R88% at Plaintiff's store in FY 2010 and FY
2011, respectively; (2) failed to reach salesdtagn FY 2011; (3) had difficulty controlling
shoes damages, just like Plaintiff's Stofd) exceeded its payroll budget by $44,000 in FY

2011; and (5) was 13.53% above plan for contbtdi@xpenses in FY 2011, whereas Plaintiff's
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store was 13.83% over plan during the same perigéeRl.’s 56.1 Resp. 1 245-49, 265, 286-
89, 291, 315; Defs.’ 56.1 Resp. 11 245-49, 265, 286-89,3A%l) Plaintiff contends that Mr.
Thom was not disciplined eithadespite the fact thafter Mr. Thom tookover as manager of
store 694, controllable expenses increasedidadly to 36.01% over plan in FY 2012S€ePl.’s
56.1 Resp. 11 316-17; Defs.” 56Resp. 1Y 316-17.) Finally, Phiff also points to Mr.
Imerukaj’'s performance as an assistant manageoed 875, prior to being promoted to manager
of store 497. Mr. Gable, who supervised Mr. lok&j in that role, testified that Mr. Imerukaj
was “highly incompetent” as an assistant manager, and that he demonstrated an inability to
“follow through” with Best Methodsind Door-to-Floor standardsSdePl.’s 56.1 Resp. {1 294-
309; Defs.” 56.1 Resp. 1 294-309.)
STANDARD OF REVIEW

Summary judgment isppropriate when “the movasshows that there is no genuine
dispute as to any material famtd the movant is entitled to jutgnt as a matter of law.” Fed.
R. Civ. P. 56(a). “In ruling on a summary judgmh motion, the district court must resolve all
ambiguities, and credit all factual inferences that could rationally be drawn, in favor of the party
opposing summary judgment and determine whethaetlts a genuine disputs to a material
fact, raising an issue for trial. McCarthy v. Dun & Bradstreet Corp482 F.3d 184, 202 (2d Cir.
2007) (internal quotations omitted). A fact is “exadl” within the meaning of Rule 56 when its
resolution “might affect the outconwd the suit under the governing lawAnderson v. Liberty
Lobby, Inc, 477 U.S. 242, 248 (1986). An issue is “genuine” when “the evidence is such that a
reasonable jury could return a verdict for the nonmoving patiy.” To determine whether an
issue is genuine, “[tlhe inferences to deawn from the underlying affidavits, exhibits,

interrogatory answers, and depositions must baved in the light most favorable to the party
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opposing the motion.”Cronin v. Aetna Life Ins. Co46 F.3d 196, 202 (2d Cir. 1995) (citing
United States v. Diebold, Inc369 U.S. 654, 655 (1962) (per curiam) d®a@mseur v. Chase
Manhattan Bank865 F.2d 460, 465 (2d Cir. 1939 “[T]he evidence othe non-movant is to be
believed, and all justifiable inferencase to be drawn in his favor Anderson477 U.S. at 255.
However, “[w]lhen opposing parties tell two ffdrent stories, one of which is blatantly
contradicted by the reamr so that no reasonable jury cdudelieve it, a codrshould not adopt
that version of the facts for purposesrofing on a motion for summary judgmentS3cott v.
Harris, 550 U.S. 372, 380 (2007).

The moving party bears the burden of “infongithe district court of the basis for its
motion, and identifying those pastis of [the record] . . . whicit believes demonstrates the
absence of a genuine issue of fadt.élotex Corp. v. Catretd77 U.S. 317, 323 (1986) (internal
guotations omitted). Once the moving partys maet its burden, “the nonmoving party must
come forward with ‘specificdcts showing that there isggnuine issue for trial.””Matsushita
Elec. Indus. Co. v. Zenith Radio Cqrg.75 U.S. 574, 587 (1986) (emphasis omitted). The
nonmoving party must offer “concrete eviderfoem which a reasonabl@ror could return a
verdict in [its] favor.” Anderson477 U.S. at 256. The nonmovipgrty may not “rely simply
on conclusory statements or on contentioret the affidavits supporting the motion are not
credible, or upon the mere allegationgdenials of the nonmovingarty’s pleading.” Ying Jing
Gan v. City of New Yorl©96 F.2d 522, 532-33 (2d Cir. 1993) &tibns and internal quotations
omitted). “Summary judgment is appropriate only ‘[w]here the record taken as a whole could
not lead a rational trieof fact to find for the non-moving party.’Donnelly v. Greenburgh Cent.
Sch. Dist. No. ,7691 F.3d 134, 141 (2d Cir. 2012) (quotigtsushita475 U.S. at 587).

Although employment discrimitian cases raise speciassues of an employer’'s
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motivation or intent that are not always abie for determination on a motion for summary
judgment,seeKenney v. New York City Dep’t of EQu2007 WL 3084876, at *7 (S.D.N.Y. Oct.
22, 2007), the Second Circuit unequivocally hasctepk the notion that summary judgment is
unavailable to defendatn such casesSee Weinstock v. Columbia Uni224 F.3d 33, 41 (2d
Cir. 2000) (quotation marks and citation omittedt Yollows that, “[e]ven in the discrimination
context . . . a plaintiff must provide more thaanclusory allegations to resist a motion for
summary judgment.’Holcomb v. lona Col].521 F.3d 130, 137 (2d Cir. 2008.)
DISCUSSION

Legal Standard

Plaintiff claims that he wrongfly was discriminated agaihand discharged on the basis
of his age in violation of the ADEA and NYRL. Both claims are analyzed under the
McDonnell Douglasburden-shifting paradigm used ifitle VII employment discrimination
cases. See Woodman v. WWOR-TV, Jitll F.3d 69, 76 (2d Cir. 20059¢ee also Waldorf v.
Liberty Maintenance, Inc.2007 WL 942103, at *4 (S.D.N.Y. Mar. 29, 2007.) Under that
framework, the plaintiff bears the initial burden of establishingorema facie case of
discrimination by showing: (1) his membershipaiprotected class; (2) qualification for the job;
(3) an adverse employment acti@md (4) circumstances surroundihg action thagive rise to
an inference of discrimination.McDonnell Douglas Corp. v. Greedll U.S. 792, 802-03
(1973). The plaintf’'s burden at theprima faciestage isde minimis SeeBeyer v. County of
Nassauy 524 F.3d 160, 163 (2d Cir. 200&bdu-Brisson v. Delta Air Lines, In239 F.3d 456,
467 (2d Cir. 2001). If the plaintiff can establistpama faciecase, the burden shifts to the
defendant to articulate a legitimate, non-distatory reason for the employment action at

issue. McDonnell Douglas411 U.S. at 802-03. Assumirgyguendq the defendant does so, the
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“presumption of discrimination arisg with the establishment of tipeima faciecase drops from
the picture,”"Weinstock224 F.3d at 42, and the burdeeverts to the plaiiit to show that the
employer’s proffered reason is et for a discriminatory motiveMcDonnell Douglas 411
U.S. at 804.

The ADEA does not recognize “mixed motive” liabilitye. liability where age was one
“motivating factor” in an adverse employment decisi@eeGross v. FBL Financial Services,
Inc., 557 U.S. 167, 175-77 (2009). To prevail onADEA claim, a plaintif instead must show
that age was the “but-for” cause of the employer’s decisteee Id. Therefore, this Court will
not evaluate Plaintiff's ADEA clan using a mixed motive analysisdowever, it will evaluate
Plaintiffs NYCHRL claim under that framework, d&ew York courts continue to recognize
mixed motive liability in age discrimation cases brought under the NYCHRISee, e.qg.,
Melman v. Monterfiore Med. C{r98 A.D.3d 107, 126-127 (1st Dep’t 2018ke also Weiss v.
JPMorgan Chase & Cp2010 WL 114248, at *3-4 (S.D.N.Y. Jan. 13, 2010).

Il. Application of McDonnell Douglas

A. Prima Facie Case of Discrimination

Defendants do not dispute that Plaintiffasmember of a protected class under the
ADEA by virtue of his age, or that his termiimat constituted an adverse employment action.
(SeeDefs.” Mem. at 6.) Thus, Defendantsattenge only those elements of Plaintifisma
facie case that require Plaintiff tshow he was qualified for his position, and was terminated
under circumstances giving rise to an inferen€aliscrimination. In light of Plaintiff'sde
minimisburden, the Court finds thBtaintiff has adequatelstablished those elements.

As an initial matter, when an employer makes its own judgment regarding the plaintiff's

gualification for a position, as Defendants did herenrvthey hired Plaintiff, “the inference of
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minimal qualification is notifficult to draw.” Slattery v. Swiss Reins Am. Corp48 F.3d 87,
92 (2d Cir. 2001)see also Gregory v. Daly43 F.3d 687, 696 (2d Cir. 2001). Furthermore,
although Plaintiff remained in his position onlyr fapproximately two-and-a-half years, that
term was sufficiently lengthy to support an inference that he was qualified for hisSeé.
Mattera v. JPMorgan Chase Cor@40 F. Supp. 2d 561, 572 (S.D.N2010) (despite receiving
poor performance evaluations, fact that plaintiff was hired for position and remained employed
for two years satisfied minimal ien to show qualification).

Defendants nonetheless contendttRlaintiff’'s poor performance reviews show that he
was not qualified. SeeDefs.” Mem. at 6-11.) That argunteignores the fact that Plaintiff's
reviews also rated certain aspgeof his management favorably,chuas his sales performance.
Moreover, Defendants misapprehend Ri#ia burden at this stage of tHdcDonnell Douglas
analysis, which is not to demonstrate that Dedesl were satisfied with his performance, but
merely to “establish [his] basic elility for the position at issue.'Grant v. Roche Diagnostics
Corp., 2011 WL 3040913, at *6 (E.D.N.Y. July 20, 2011) (quotBigttery 248 F.3d at 92.);
accord Powell v. Syracuse Univa80 F.2d 1150, 1155 (2d Cir. 1978). In light of that minimal
burden, Plaintiff has adequately demonstrateditbatas qualified for his position.

Defendants also contend thHlaintiff was not terminatednder circumstances giving rise
to an inference of disenination. Defendants rely, in padn the “same actor inference,” which
is an inference strongly suggesting that an eywtdefendant did not act with discriminatory
intent where the “person who made the decisiofiréo[the plaintiff] was the same person who
made the decision to hire [the plaintiff|.Grady v. Affiliated Central, In¢c.130 F.3d 553, 560
(2d Cir. 1997). “The inferends applicable sodng as one management-level employee played

a substantial role in both the mig and firing ofthe plaintiff.” Jones v. Yonkers Pub. Schoqols
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326 F. Supp. 2d 536, 546 (S.D.N.Y. 2004t€rnal quotation marks omitted).

Here, despite Plaintiff's argument to the contrdhe record clearly establishes that Mr.
Connell played a significant role Plaintiff's hiring. SeePl. Dep. 62:4-16, 415:5-6; Gable Dep.
243:13-244:8.) However, the recdsdless clear with respect toetiole Mr. Connell played in
firing Plaintiff. While Mr. Connéd ultimately “pulled the triggé’ on Plaintiff’'s discharge by
approving the termination decision, he testiftedt he had “nothing to do” with making that
decision. $eeConnell. Dep. 210:24-211:25.) Rather, Ms. Jean-Francois caftsultation with
Ms. Kimbrel and Mr. Taylor, came to him withetldecision, and he “jusaid, yes.” (Connell
Dep. 211:4-11.) On the other hand, Mr. Connell astified that he was aware of the facts
concerning Plaintiff's performae and disciplinary history d@he time he approved Plaintiff's
termination. $ee 1d216:4-18.) Resolving all farences in favor of Platiff, as the Court must,
application of the same actorfénence may not be appropriate given the ambiguity as to what
discretion Mr. Connell exercised withgard to Plaintiff's termination.

Furthermore, the law in this Circuit recopes that an employer’s replacement of an
older employee with a significantlyounger one typically will givaise to an inference of
discrimination. See D’'Cunha v. Genovese/Eckerd Co#¥9 F.3d 193, 195 (2d Cir. 2007)
(inference of age discrimination where apalit passed over in favasf one eight years
younger);see alsoMattera 740 F. Supp. 2d at 573. Here, Plaintiff was 63 years old when
Defendants sought to replace him with Ms. Valdman, aged 48, Ms. Esposito, 52, and, ultimately,
36-year-old Mr. Thom. Everthough two of the potential peacements were members of
Plaintiff's protected class, astiriminatory motive can be infed from Defendants’ repeated
efforts to fill Plaintiff's position with a younger workerSee, e.g., Tarshis v. Riese Qrgl1l

F.3d 30, 38-9 (2d Cir. 2000pbrogated on other ground422 S. Ct. 992 (2002xee also
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Hollander v. Amer. Cyanamid Gol72 F.3d 192, 199 (2d Cir. 1999brogation on other
grounds recognized512 F. App’x 32 (2d Cir. 2013). W& other evidence in the record
unquestionably weakens that infecenPlaintiff has adequately enstrated the fourth element
of hisprima faciecase, and, thus, has shifted the burdedfendants to articulate a legitimate,
non-discriminatory basis for his termination.

B. Legitimate, Non-Discriminatory Reason for Termination

Plaintiff concedes that Defendants can aféitaia legitimate, non-sicriminatory reason
for terminating him. $eePl.’s Opp’'n at 14-16.) Namelythere is a well developed record
documenting Plaintiff's failure to meet Defendsinperformance expedtans in several key
respects. feeDefs.” Mem. at 6-11.) Defendantsemorialized theirdissatisfaction with
Plaintiff's performance in no leghan four separate performan@views, a note to Plaintiff's
file, two written warnings, and, uitiately, the Termination Notice.SéeExs. K, L, M, N, O, P,

Q, R, S to the Kessleman Decl.; Ex. F te @onnell Decl.) Although Defendants concede that
Plaintiff improved sales at hiStore, and point out that weas commended for doing so, they
contend that those sales did not overcomenbimerous documented performance deficiencies.
(SeeDef. Mem. at 9see alsalean-Francois Dep. 117:1-119:15.)

Plaintiff either does not dispute, or fails to legitimately dispute, that under his
management Store 694 repeatedly failed to ppedfbrmance targets and operational stanfards
execute proper recovery proceddresomply fully with Best Method§ and achieve an
acceptable shrink rdte Plaintiff also does not disputihat his Store failed or otherwise

performed poorly on three sepraudits while he was mager. (Defs’ 56.1 1§ 101, 121, 130-

8 SeeDefs.’ 56.1 1 48-52, 72-75, 84, 89-90, 104, 106, 142- 145, 148, 157, 160; Pl.’s 56.1 RE&sp2792-75,
84, 89-90, 104, 106, 142- 145, 148, 157, 160.

° SeeDefs.’ 56.1 11 50, 61, 108, 111; PI.’s 56.1 Resp. 11 50, 61, 108, 111.

19 seeDefs.’ 56.1 11 56, 63, 70, 71, 87, 98, 110, 131; Pl.’s 56.1 Resp. 11 56, 63, 70, 71, 87, 98, 110, 131.
1 SeeDefs.’ 56.1 11 29, 44-47, 90-91, 143-145-48; Pl.’s 56.1 Resp. 11 29, 44-47, 90-91, 143-145-48.
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31; Pl’s 56.1 Resp. 11 101, 121, 130-31.) Althougm®tacontends that dker managers in his
district struggled to meet perinance expectations, the recdemonstrates that Store 694 stood
out as particularly deficient ipeveral respects. For example, it had the worst shrink rate among
stores in its district in FY 2009 and FY 2010, &nel second worst rate FY 2011. (Defs.’ 56.1
19 45, 91, 146; Pl’s 56.1 Resp. 1 45, 91, 146.FMr2011, it ranked last or second-to-last
among stores in its district in shrink, damagamtrollable expense variance, customer service
reporting, and LCA Audit scorder shrink, operations, human oesces, and sizing(Defs.” 56.
19 144; Pl.’s 56.1 Resp. 1 144.)

Finally, Plaintiff was terminated in strict compliance with Marshalls’ disciplinary policy.
As set forth in the TerminatioNotice Plaintiff received, he vgafired based upon his failure to
correct the deficiencies outlined in the Secondktdfr Warning, which explicitly were subject to
a 30-day deadline for complianceSegEx. F to the Connell Decl.Yhe Termination Notice also
was based on employee payroll misconduct at &®4e which resulted, in part, from Plaintiff's
admitted failure to properly review payroll submissionsSegPl. Dep. 350:12-351:25.) As
Plaintiff concedes, these and other documempidormance shortconts provide Defendants
with a legitimate, non-discriminatory reason for terminating hidee Slattery248 F.3d at 93,
Mattera, 740 F. Supp. 2d at 573-74.

C. Pretext for Discriminatory Motive

At the third stage of th®lcDonnell Douglasanalysis, Plaintiff mst “produce not simply
some evidence, but sufficieevidence to suppor rational finding thathe legitimate, non-
discriminatory reasons proffered by the [defenfavdre false, and that more likely than not
[discrimination] was the real ason for the employment action.Weinstock 224 F.3d at 42

(internal quotation marks omitted). In other wortthe burden shifts back to the plaintiff to
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prove that discrimination was the raa&ason for the employment actionGraham v. Long
Island R.R.230 F.3d 34, 38 (2d Cir. 2000.)

Here, Plaintiff contends that he was firender the pretext that his performance was
unsatisfactory. Yet, roughly simonths before his terminan, Plaintiff completed a self-
assessment in which he rated his own perfoo@as unsatisfactory. €@is. 56.1 1 104; Pl.’s
56.1 Resp. 1 104.) Plaintiff alsmmitted in his own depositiotestimony that many of the
deficiencies identified in hiperformance reviews, written wangs, and the Termination Notice
were accurate. For example, Plaintiff concedes that the deficiencies noted in the First Written
Warning, which partially were based on the resafta third party audiPlaintiff acknowledges
he failed, “were notncorrect.” GeePl. Dep. 329:4-330:8.) AlthohgPlaintiff blames those
deficiencies on personnel shortagehiatStore, he admits that those shortages had nothing to do
with his age. If. 330:18-23;see alsdDefs.” 56.1 | 122; Pl.’s 56.1 Resp. 1 122.) Plaintiff also
agrees that deficiencies cited in the SecWvidtten Warning either were accurate or “fair”
criticisms, and that, despite \nag delegated some of thosesponsibilities to assistant
managers, he ultimately was at faulSeéPl. Dep. 339:25-343:22.) Ifact, Plaintiff testified
that he did not expect to receive the Second Written Warning, but was not surprised when he did
because he knew his Store was aperating at Best Methods, particularly in the back room.
(See 1d338:15-339:12, 342:18-343:10.)

Moreover, Plaintiff admits that he neverrieted the deficienciesited in the Second
Warning, despite its clear admonition that failtwecorrect those deficiencies within 30 days
would result in his termination. Sge id.347:14-25.) Plaintiff testéd that he could not meet
those expectations because, “[T]he Back Roam[was] full of merchandise coming in, | had

turnover in my Back Room, | had to retrggaople, my operations manager was nevgeg 1.
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But when asked what connection there wasvben employee turnover or merchandise volume
and his claims of age discrimination, Plaintiff admitted that there probably was nee.ld(
348:2-20.) Taken together, theidance in the recordoes not evince that Plaintiff believed
Defendants’ proffered reason for terminatingnhwas pretextual, so much as he simply
disagreed with the fairness of higfeemance evaluations and terminatién.

Nevertheless, Plaintiff's ubjective belief that he was ldeto unfair standards is
insufficient to sustain his burdeo demonstrate pretexSee Ricks v. Conde Nast Publications,
Inc., 92 F. Supp. 2d 338, 347 (S.D.N.Y. 2008f;d 6 F. App’x 74 (2d Cir. 2001) (“The mere
fact that an employee disagrees with her eygfs assessments ofrh@ork, however, cannot
standing on its own show thatrhemployer’s asserted reason fermination was pretextual.”);
see also McLee v. Chrysler Card09 F.3d 130, 135 (2d Cir. 199{Jefendant entitled to
summary judgment where plaintibffered only “disputations [thatjere rationalizations for his
deficiencies rather than demonstvas of any genuine issue of madd fact to be tried.”) This
Court is not in a position to second guess pierformance expectations Defendants imposed
upon Plaintiff, as Defendants, and not this Court, “have the requisite experience in setting
employment qualifications.’Pasha v. William M. Mercer Consulting, In2004 WL 188077, at
*9 (S.D.N.Y. Feb. 2, 2004xff'd 135 F. App’x 489 (2d Cir. 2005) (citation omittedge also
Soderberg v. Gunther Int'l Inc124 F. App’x 30, 32 (2d Cir. 2009pister v. Continental Grp.,

Inc., 859 F.2d 1108, 1116 (2d Cir. 1988).
Despite essentially admitting that his performance was deficient and that he was

terminable on that basis, Plaintiff still ingsthat the real reason he was fired was age

2 plaintiff believes that he was held darealistic standards because in his opinioter alia, Best Methods and
Door-to-Floor procedures could not be implemented at his Store due to its design anfdabtiierbeyond his
control GeePl.’s 56.1 Resp. 11 52, 63, 67, 85, 87, 98, 211-30), his Store had inadequate staffing andseaitihg (
19 63, 70-71, 75, 79, 93, 111, 129), and his Store was provided an insufficient payroll beedet{{l 121, 230,
251-261.)
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discrimination. Plaintiff’'s papersan be read tauggest three possible grounds for a finding that
Defendants’ explanation for firing him wasepextual: (1) Defendants replaced him with a
significantly younger worker, and similarly replaceatather store managers in his district with
younger employees; (2) Ms. Jean-Francois made certain comments relatisgage; and (3)
younger managers of other Marshalls stores hadmeaince deficiencies comparable to his, but
were not disciplined similarly. Rintiff's claims of pretext fail to raise a triable issue of fact on
each ground.

i. Replacement by a Younger Worker

While sufficient to sustain hide minimisburden at thg@rima faciestage, the fact that
Plaintiff was replaced by a younger worker issufficient by itself to demonstrate that
Defendants’ non-discriminatory reasonr fterminating him was pretextual.See Milano v.
Astrue 2008 WL 4410131, at *32 (B.N.Y. Sept. 26, 2008)ff'd 382 F. App’'x 4 (2d Cir.
2010);Mattera 740 F. Supp. 2d at 577-78. As a mattewofkforce demographics, there was a
substantial likelihood that PHaiff, who was 63 when termated, would be replaced by a
younger worker. See Mattera740 F. Supp. 2d at 577-78 {/pically, younger workers will
replace older ones; this is anremarkable phenomenon that does. . . prove discrimination.”)
(citation omitted). Plaintiff nonetheless pointg that he was replaced by someone who, at age
36, was significantly his pior. While correct irthat regard, Plaintiffgnores the fact that his
position first was offered to Ms. Valdman atal Ms. Esposito, both members of Plaintiff's
protected class.SgeDefs.” 56.1 {1 183-85; Pl.’s 56.1 Resp. 1 183s88; alsd®l. Dep. 277:9-
14.)

Furthermore, it is undisputed that everytoacwith at least some involvement in

Plaintiff's termination was a memab of his protected classSee29 U.S.C. § 631(a) (extending
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ADEA protections to any individual aged 40 droze). At the time of Plaintiff's termination,
Mr. Connell was 61 years old, Ms. Jean-Frasaeas 45, Ms. Kimbrel was 47, and Mr. Taylor
was 50, thus rendering Plaintiff's allegationsdagcriminatory discharge more attenuate&ed
Defs.’ 56.1 § 166; Pl.’'s 56.1 { 166; Dep. Tr.mAna Kimbrel (“Kimbrel Dep.”) 53:17-54:5,
119:4-7, Ex. C to the Kesselman DectgealsoDrummond v. IPC Int'l InG.400 F. Supp. 2d
521, 532 (E.D.N.Y. 2005) (“[A] well-recognizedfarence against discrimination exists where
the person who participated the allegedly adverse decision atso a member of the same
protected class.”)Pesok v. Hebrew Union Coll.-Jewish Inst. Of Religi®85 F. Supp. 2d 281,
287 n.5 (S.D.N.Y. 2002kff'd 86 F. App’x 479 (2d Cir. 2004).

Plaintiff also suggests that Ms. Jean-Francois specifically targeted older managers for
replacement by younger employees, as she reconedePlaintiff's termination and “forced”
out two other older managers in thetdct in favor of younger onesSé¢ePl.’s Opp’n at 20-21;
seePl.’s 56.1 Resp. § 283.) WhiRaintiff’'s contention rests on a characterization of Ms. Jean-
Francois’ deposition testimony that arguablynist supported by théranscript, the Court
assumes for purposes of the instant motion Mat Jean-Francois did, in fact, cause the
termination of the two ber managers in questioh. Evidence that an employer exhibited a
“pattern of demoting or terminating older kkers” can be sufficient to defeat summary
judgment. See Saenger v. Montefiore Med. CTi06 F. Supp. 2d 494, 515 (S.D.N.Y. Mar. 31,
2010) (citing Maresco v. Evans Chemetic864 F.2d 106, 113 (2d Cir. 19928ee also
Kourofsky v. Genencor Int'l, Inc459 F. Supp. 2d 206, 213-14 (W.D.N.Y. 2006) (denying
summary judgment where “an oldeorker at the plant was more than three times as likely to be

terminated as a younger worker.”)

13 Ms. Jean-Francois’ testimony reflects that the two managers in question, aged 56 and 43, electecto quit aft
receiving feedback indicating theyould be terminated if they ditbt improve their performanceS¢eJean-
Francois Dep. 158:3-17.)
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However, Plaintiff's proffered evidence thato other older managers were terminated
does not meet even the most mial standards to show a pattefrterminating older managers.
Plaintiff omits almost all data necessary to thuse two alleged firings into proper context,
which, at a minimum, would include the numberstdre managers in Plaintiff’'s district during
his employment, the age of each manager, aachtimber of store managers who were fired
versus the number not firedSee Hirschberg v. Bank of Ameridd A, 754 F. Supp. 2d 500,
518-19 (E.D.N.Y 2010). For example, Maresco v. Evans Chemetiadhe Second Circuit
reversed the district court’'s award of summary judgment based on evidence that the defendant
employer, considering post-constation employment positions, rteinated “two of the three
older accounting employees, and none oftitenty younger employees.” 964 F.2d at 113. As
the appeals court explained, theatidence supported an inferenof discrimination, and also
provided the plaintiff with a basis to prove thlhé employer’s proffered reason for discharging
older workers was pretextuatee ldat 113-14.

Here, Plaintiff does not com®rward with any evidence similar to that presented in
Maresco Instead, Plaintiff merely points to theauimstance that two other older workers were
terminated, and beyond that reliestirely on speculatioto substantiate sitheory that older
workers were unfairly targeted for terminatioiMoreover, Plaintiff admits elsewhere in the
record that, during his guioyment, 13 out of 16 store managardis district wee aged 40 or
above, including six who were over 50(SeeDefs.’ 56.1 § 167; Pk 56.1 Resp. { 168ge also

Pl.’s Opp’'n at 11.) Given thosgfires, the fact that Plaintifhd two other older managers were

14 According to Plaintiff, the ages of the other managerBlaintiff's district areirrelevant because Ms. Jean-
Francois did not hire any of those other manageiSeePl.’s Opp’'n at 11.) Thais a conclusory assertion
unsupported by anything in the record, and one this Court rejects in any event. Even if Ms. Jean-Framais did
hire any of those managers, she also did not fire atiyeofi aside from the specificdividuals Plaintiff narrowly
concentrates on to further his argument. Moreovernfiffa myopic focus on Ms. Jean-Francois is misplaced, as

the record makes it abundantly clear that personnel decisions were not made on the sole authority of the district
manager, but involved the input of other parties.
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replaced by younger ones does not suggest dis@aian as there was a high probability that
any personnel change at the management lgeald involve an older manager being replaced
by a younger employee. Viewed in the contexthaf record as a whole, Plaintiff's proffered
evidence is insufficient to support a conclusionabsational trier of facthat Defendants’ non-
discriminatory reason for terminag Plaintiff was petextual.

ii. Ageist Comments

Plaintiff testified that his mfessional relationship with Mgean-Francois was friendly.
(Pl. Dep. 107:24-108:4, 110:8-111:12.) He alsified that Ms. Jean-Francois treated him
fairly aside from her insistee on recruiting his managemestaff, though Plaintiff conceded
that recruitment was her responsibility as a district managse Id. In fact, Plaintiff testified
that he does not think Ms. Jearafcois discriminated against himased on his age, just as he
similarly disavowed that this lawsuit accuses Kable or Mr. Connell of any discrimination.
(Id. 112:2-5;see alsoDefs.” 56.1 | 57, 66, 170-71;.BI 56.1 Resp. 11 57, 66, 170-71.)
Nevertheless, Plaintiff comes that Ms. Jeanr&ncois made certain comments during his
employment that he perceived as relating to his'ageirst, on a couple of unspecified
occasions, Ms. Jean-Francois referred to Pféisitgeneration” when discussing with him how
the retail industry had changed over timesed€PIl. Dep. 276:4-23, 282:1883:23.) Second,
roughly two to three months beéo Plaintiff was terminated, Mslean-Francois told him he
looked “burned out,” and that his asarsts were “hav[ing] to do more.”Sée 1d279:14-281:5.)

Neither comment, whether considered by itself or viewed in the context of the record as a

whole, raises a triable issue of fact as tdeddants’ non-discriminatory reason for terminating

15 Pplaintiff testified that another teague, Mr. Cassemi, referred to him as “Old Man” on several occasion. While
Plaintiff thought the comments were inappropriate for the workplace, he took them jokingly, never felt they were
discriminatory, and admits that they have no connection to his claims in this lav&aeBl.(Dep. 273:8-21, 274:8-

13.) Moreover, unrefuted evidence shows that Miss€mi had no role in Plaintiff's terminationSegConnell

Decl. 1 29; Kimbrel Dep. 53:17-54:5, 119:4-7.)
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Plaintiff. It is well established that “sty remarks in the workplace, statements by non-
decisionmakers, and statements by decisionmakeedated to the decisional process are not by
themselves sufficient to satisfy [a]aphtiff's burden of proving pretext.”Burrell v. Bentsen
1993 WL 535076, at *8 (S.D.N.YDec. 21, 1993) (quotinBrice Waterhouse v. Hopking890
U.S. 228, 278 (1989)) (internal quotation marks omjttéNVhen considering whether a comment
is a stray remark, courts consider: (lhaovmade the remark, whether a decisionmaker,
supervisor, or co-worker; (2) the point in timgnen the remark was made in relation to the
employment decision at issue; (3) the continthe remark; and (4) whether the remark was
related to the decision making proce§&ee LaMarch v. Tishman Speyer Props.,,12B06 WL
2265086, at *7 (E.D.N.Y. Aug. 8, 2006%ciola v. Quattro Piu, In¢.361 F. Supp. 2d 61, 68
(E.D.N.Y. 2005).

Here, although Ms. Jean-Francois was imgdl in firing Plaintiff, there is no
demonstrated temporal nexus or other relatignbkiween Plaintiff's termination and Ms. Jean-
Francois’ comments regarding his “generatiorSee O’Connor v. Viacom Inc./Viacom Int'l,
Inc., 1996 WL 194299, at *5 (S.D.N.Y. Apr. 23, 1996¥f'd 104 F.3d 356 (2d Cir. 1996)
(“[S]tray remarks . . . without a demonstrated nexus to the complained of personnel actions, will
not defeat the employer’s motion for summary judgiri® Plaintiff admitsthat he cannot recall
specifically when Ms. Jean-Francois made thegad comments, or in what context she made
them. GeePl. Dep. 276:15-16; 282:13). Furthermpthe comments were too “isolated and
ambiguous to support a finding of age discriminatioRdsha 2004 WL 188077, at *6 (quoting
Douglas v. Dist. Council 37 vh. Employees’ Educ. Fund Trug07 F. Supp. 2d 282, 291
(S.D.N.Y. 2002)). The only condeedetail Plaintiff provides ithat Ms. Jean-Francois remarked

that tasks handled on the comgrubnce were done manuallySeePl. Dep. 283:20-23.) That
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statement is age-neutral, particularly in ligiit Plaintiffs own testimony suggesting that Ms.
Jean-Francois, a member of Plaintiff's protdcttass, included herseih the generation that
witnessed the transition to cputers in the retail industry.Sée Id).

Although Ms. Jean-Francois’ comment thakaintiff looked “burned out” occurred
relatively close in time to his termination, PHaif fails to establish any other connection
between that comment and his termination @grdm his own conclusory testimony that Ms.
Jean-Francois perhaps wanted to replace denause she “thought [he] was getting too tired,
burned out.” $eePl. Dep. 279:14-281:5.) FurthermoreaiRtiff admits that Ms. Jean-Francois
never mentioned his age during their conversation, and that, despite not feeling tired, he was
“working like an animal” at the time.SeePI. Dep. 279:14-281:5.) Acodingly, a rational trier
of fact could conclude that Ms. Jean-Francomnment had nothing to do with Plaintiff's age.
Indeed, courts in other age discrimination casee i@aund similar comments to be age-neutral.
See, e.g., LaMarcl2006 WL 2265086, at *6 (supervisor'snement that plaintiff “might not
have the gas to continue” was age-neutral).

It is also possible, though undiky in this Court’s view, thaa rational trier of fact could
find that Ms. Jean-Francoistomment related to Plaiffts age and was derogatory,
notwithstanding its facial neutigl. However unlikely that possibility, even if Plaintiff could
prove that Ms. Jean-Francois’ comment was rel&ieltis age, it still wow constitute just an
isolated stray remark lackingny demonstrated nexus to hermination. That ambiguous
remark, considered in the contexf the weighty evidence d?laintiff's underperformance, is
insufficient to support a conclusion by a rational trier of fact that Defendants’ non-discriminatory
reason for terminating Plaintiff was pretextu&lee Carlton v. Mystic Transp. In202 F.3d 129,

136 (“[E]vidence of one stray onmment by itself is usually natufficient proof to show age
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discrimination . . .”);De La Cruz v. New York City Human Res. Admin. Dep’'t of Soadia$.Se
884 F. Supp. 112, 116 (S.D.N.Y. 1995¢e also Lifranc v. New MoCity Dep’t of Edug.2010
WL 1330136, at *16 (E.D.N.Y. Apr. 6, 201®ff'd 415 F. App’x 318 (2d Cir. 2011§)’Connor,
1996 WL 194299, at *13-15.

iii. Disparate Treatment

Comparing various data poirisross Marshalls stores fraime general timeframe when
Plaintiff managed Stor@94, Plaintiff argues that two younger gananagers in his district had
performance records similar to his, but were not similarly disciplin&geRl.’s Opp’n at 16-
21.) The managers who allegedly received falita treatment, Mr. Imerukaj and Mr. Thom,
were approximately 31 and 36 yeald at the time, respectivelyA claim of disparate treatment
may be sufficient to establish pretext if thaiptiff can show, through admissible evidence, that
he or she was treated differently from othamployees “similarly situated in all material
respects.” Shumway v. United Parcel Serv., Int18 F.3d 60, 64. Whether employees are
similarly situated ordinarily is a question &dct, but a district court may “properly grant
summary judgment where it isear that no reasonable jury couind the similarly situated
prong met.” Harlen Assocs. v. Inc. Vill. Of Mineqla73 F.3d 494, 499 n.2 (2d Cir. 2001.)

As an initial matter, Plaintiff's disparatieeatment argument is built on the mistaken
premise that the only managers in his distdistiplined during his employment were himself,
age 63 when he was terminated, Sam Mizage 56, and Andrea McNeish, age 4SedPl.’s
Opp’n at 20-21.) However, the record estabkstimt Defendants demoted or terminated other
store managers during Plaintiff's employment, including one who, at 41 years old, was hardly
older than Mr. Thom. JeeConnell Decl. T 26, 30; Ex. Y6 the Kessleman Decee also

Defs.’ 56.1 1 188; PIl.’s 56.1 Resp. 1 188.)
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In any event, Plaintiff's disparate treatmbieargument is unavag because he cannot
show that he was similarly situated to Mr. ImefjukaMr. Thom. It is well-settled that “[w]here
the claim of disparate treatmeist based on inconsistent didanary practices, a plaintiff is
required to show that similarly situated gloyees who went undisciplined engaged in
comparable conduct.Albury v. J.P. Morgan Chas005 WL 746440, at *9 (S.D.N.Y. Mar. 31,
2005) (quotingGraham v. Long Island R.R230 F.3d 34, 40 (2d Ci2000)) (internal quotation
marks omitted). Here, Plaintiff concedes ttreg payroll misconduct at his Store, involving his
employees’ intentional manipulatioof payroll submissions PIdiff failed to properly review,
was a “performance deficiency unique to [his own case|SeePl.s Opp’n at 19.) Given that
unique deficiency, which is not reflected in the performance records of Mr. Imerukaj or Mr.
Thom, Plaintiff cannot establisthat he was similarly situatet those two individuals.See
Shumway 118 F.3d at 64 (similarly situated prong nmoet where plaintiff's violation of
company policy was more seriousathother employees’ violationd)eBlanc v. United Parcel
Serv, 2014 WL 1407706, at *12 (S.D.N.Y. Apr. 11, 201A)bury, 2005 WL 746440, at *10
(plaintiff not similarly situated where her offee was “qualitatively different” than other
employees’ offenseskgee also Graham230 F.3d at 40 (to satisfy similarly situated prong,
employees must have committed offenses of “comparable seriousness.”)

Evidence in the record firmly establish#sat Defendants treated failures related to
payroll misconduct more seriously than thoséctkncies allegedly exhibited by Mr. Imerukaj
and Mr. Thom, such as missing sales targetexmeeding the expected shrink rate. In his
declaration, Mr. Connell attestekat payroll misconduct was considered a very serious offense
that could result in immediatéermination, an assertion unuééd except by Plaintiff's

conclusory allegation that ¢he is no other evidence taport Mr. Connell’s claim. See
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Connell Decl. 1 21; Defs.” 56.1 | 156; Pl.’s 56.1sRel 156.) However, Plaintiff's Termination
Notice expressly identified pagt misconduct as a basis for hdsscharge, and the only other
manager in the district responsible for paymisconduct during the sanieneframe as Plaintiff
similarly was terminated. (Connell Decl.2%; Defs.” 56.1 { 189; P$ 56.1 Resp. { 189.)
Plaintiff argues that a distinoth must be drawn between his fafluto oversee payroll activities
properly, and the conduct of that other managérp directly participated in manipulating
payroll. SeePl.’s 56.1 Resp. 1 189.) Neverthelesss ihot Defendants’ burden to show that
Plaintiff was similarly situated tthat other manager, but ratheaidtiff's burden to show that he
was similarly situated in all material respect®to Imerukaj and Mr. Thom No rational trier of
fact could find that he adjuately has done so.

Two other factors further compel the conalusithat Plaintiff fails to establish that he
was similarly situated to Mr. Imerukaj and Mrhom. First, Plaintiff cherry-picks a small
handful of discrete data points concerning. Mnerukaj’'s and Mr. Thom'’s job performance to
argue, in a vacuum, that thossuks warranted the same discigline received. However, much
of the data Plaintiff relies upon does not standaipven the slightest scrutiny. For example,
Plaintiff contends that Mr. lerukaj was not disciplined in F2011 despite a shrink rate, shoe
damages, and payroll overages at store 497 amabfe to those at &htiff's Store. GeePl.’s
Opp’n at 18.) The record nevieeless is clear that Mr. Imeruksgrved as manager of store 497
for less than one month in FY 2011.eé%l.’s 56.1 Resp. 11 289-90, 2%2efs.’ 56.1 Resp. 1
289-90, 292see alsdEXx. V to the Kessleman Decl.) Similarly, Plaintiff emphasizes the fact that
Mr. Thom, his replacement, was not disciplined FY 2012 for a significant increase in
controllable expense variance at Store 68BkePl.’s 56.1 Resp. 1 316-17; Defs.’ 56.1 Resp. 1

316-17.) However, Plaintiff omitsther critical data concernirigr. Thom’s performance, such

33



as the fact that Mr. Thom drastically reduceel shrink rate at Store 694 in FY 2012, something
Plaintiff never accomplished as manage&edDefs.’ 56.1 § 149; Pl.’s 56.1 Resp. { 14€e also
Connell Decl. § 29 with Ex. E.)

Second, Plaintiff's focus on isolated perfomoa metrics to argue disparate treatment is
misplaced, as Plaintiff v&anot disciplined or terminated solely on the basis of such metrics.
Plaintiff's track record included fling several audits, repeatedly failing to eliminate deficiencies
he was instructed to correct, and failing tdisfg objectives set forth in action plans he
personally drafted. While Plaifftis not required to show thadir. Imerukaj and Mr. Thom had
performance records identical to his, Plaintifills far short of demonstrating that either
individual had a record of sustathenderperformance comparable to iisSee Varughese v.
Mount Sinai Med. Ctr.2015 WL 1499618, at *57-58 (S.D.N.War. 27, 2015) (granting
summary judgment where plaiffifiarguing disparate treatmemipinted to other employees who
engaged in “bad acts” or had “bad weeks,” Wais unable to show that “anyone else had her
lengthy record of persigtdy bad behavior.”)

In sum, this Court comprehensively has reviewed the evidence in the record, which
demonstrates, as Plaintiff concedes, that Dddats had a legitimate, non-discrimnatory reason
for terminating him based on his underperforoean While Plaintiff does not agree that
Defendants’ assessments of him accurately caphisggerformance as a manager, Plaintiff fails
to supply sufficient evidence taigport a finding by a rational triexf fact that Defendants’ non-

discriminatory reason for terminating him wagtextual. Accordingly, Defendants are entitled

8 plaintiff argues that Mr. Imerukaj tia lengthy record of underperformance when his performance in a prior role
as assistant manager is considered. However, for mgpafsshowing that he was similarly situated to Mr.
Imerukaj, Plaintiff cannot rely on Mr. Imerukaj's performance in a different role, at a diffemtwith different
responsibilities.See Tunnell v. United Techs. Cof4 F. Supp. 2d 136, 140 (D. Conn. 19%98)d 216 F.3d 1073

(2d Cir. 2000) (plaintiff failed to show he was simijasituated with individualwhere they had “different
supervisors, different positions, different pay grades and much diffevets of experience.”)
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to summary judgment dismisgj Plaintiff's ADEA claim.
[1I. Application of the Mixed Motive Analysis

“In the ‘mixed motive’ context . . . thguestion on summary judgment is whether there
exist triable issues of fact that discrimination was one of the motivating factors for the
defendant’s conduct."Williams v. New York City Housing Autlel A.D.3d 62, 78 n.27 (1st
Dep’t 2009). As the Sead Circuit cautioned itMihalik v. Credit Agricole Cheuvreux North
America, Inc. summary judgment is appropriate MYCHRL cases “only if the record
establishes as a matter of lavattla reasonable jury could rfatd the employer liable under any
theory.” 715 F.3d 102, 113 (2d Cir. 2013). vddheless, although a claim under the NYCHRL
is reviewed “independently from and more liberdahgn federal or state discrimination claims, it
still requires a showing of ste evidence from which discrimination can be inferreBen-Levy
v. Bloomberg L.R.518 F. App’x 17, 19-20 (2d Cir. 2013) (quotihgeffler v. Staten Island
Univ. Hosp, 582 F.3d 268, 278 (2d Cir. 2009)).

The Court concludes that Plaintiff has moet his burden to pduce such evidence,
whereas Defendants have come forward with evidence conclusively establishing that their reason
for terminating Plaintiff was legitimate and noisatiminatory. That conclusion is not altered
by the Court’s finding that Plaiiff sufficiently made out grima faciecase of discrimination.
See Melman98 A.D.3d at 131 (“[N]ot every plaintifisserting a discrimination claim will be
entitled to reach a jury.”)see also Ben-Leyp18 F. App’x at 19-20.The record reflects that
Plaintiff, against a background of thoroughly de@anted performance deficiencies and his own
admissions of his underperformance, at mostattempt to support his claim of discrimination
with evidence that: (1) Mslean-Francois made a stray anddiineutral remarkhat he looked

“burned out,” though the remark lacked any denramsd nexus to Pldiiff’'s termination; (2)
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Ms. Jean-Francois may have “forced” out two othider store manageradreplaced them with
younger workers, although the age demographicdhe management level made it highly
probable that any personnel adga would involve an older mager being replaced by a younger
employee; and (3) Mr. Imerukaj and Mr. Thomrevenot disciplined in the same manner as
Plaintiff, although neither of them had performamecords which reflecteahy failure related to
payroll misconduct.

The Court’s previous discussi of the record suffices testablish that such evidence
could not support a conclusion by a rational toéifact that discrimation was a motivating
factor in Defendants’ dectsn to terminate PlaintiffSee Melman98 A.D.3d at 125-28 (holding
that, in light of strong evidence of legitimateyn-discriminatory reason for employment action,
plaintiff’'s showing of stray remarks wassufficient to defeat summary judgmengge also
Holleman v. Art Crafting, In¢.2014 WL 4907732, at *22-23, 30-34 (E.D.N.Y. Sept. 30, 2014)
(summary judgment dismissing NYCHRL claim where plaintiff's evidence of 12 purported
comparators was legally insufficientgapport claim of disparate treatmentgBlang 2014 WL
1407706, at *17 (summary judgment dismissing NRL claim where plaitiff “failed to
establish that his termination was mere pretthdt similarly situated employees were treated
differently; or that discriminadin played any role in his ternation.”) Accordingly, Plaintiff's

NYCHRL claim also is dismissed.
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CONCLUSION
For the foregoing reasons, Defendants’ omofior summary judgment is granted and this
action is dismissed in its erdty, with prejudice.
SO ORDERED.
Dated: Brooklyn, New York
September 30, 2015
/sl

DORA L. IRIZARRY
United States District Judge
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