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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

AVIS BUDGET CAR RENTAL, LLC,
Plaintiffs,
- against

JD2ENVIRONMENTAL, INC., GEMSTAR
CONSTRUCTION CORPORATION, and
GEOTRACK, INC.,

Defendants. MEMORANDUM & ORDER
------------------------------------------------------ X 12-CV-5010 (PKC)
JD2 ENVIRONMENTAL, INC. and
GEMSTAR CONSTRUCTION
CORPORATION,

Third-PartyPlaintiffs,
- against

PORTAUTHORITY OF NEW YORK AND
NEW JERSEY and GEOTRACK, INC.,

Third-Party Defendants.

PAMELA K. CHEN, United States District Judge:

On March 28, 2016, this Court issuedMamorandum andrderdenyingAvis Budget
Car Rental, LLC's (“Avis”) motion for summary judgment in its entirety. (Dkt. 119 (the
“Order”).) Avis now moves for reconsideration pursuant to Federal Rule of Civil Pnacedu
59(e) (“Rule 59(e)”) and Local Civil Rule 6.3 (“Local Rule 6.3"Jhe sole issue presented
Avis’s motion is whether twearroneougeferencesn the Orderto Richard Harbeingan Avis
employee, rather than a project manager for JD2 Environmental Inc. (*JDt)thee Court’s
denial of summaryudgment. These two references, however, were merely clericad anain

no way alter theCourt’s decision. For this andtherrea®ns set forth below, the Court denies
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Avis’s motion for reconsideration, but issussiasponte an Amended Ordecorrecting these
clericalerrors, pursuant to Federal Rule of Civil Procedure 60(a) (“Rule 60(a)”).
DISCUSSION!

STANDARD OF REVIEW

A. Avis’s Motion Is Procedurally Defective

Avis moves for reconsideration unddsoth Local Rule 6.3 and Rule 59(&).Neither
provision, however, applies here.

At the outset, any motion under Local Rule 6.3 is untimely. As Avis concedes, Local
Rule 6.3 provides that motions for reconsideration must be served within fourteeriteiatisea
entry of a court order. E.D.N.Y. Local Civ. R. 6.3he Court issued its Ordesn March 28,
2016 andAvis’s motion for reconsideration was filed on April 25, 201%ell outside the
permissible fourteeday period.

Avis responds that Local Rule 6.3 hacarvd]-out” for motions under Rule 59. (Dkt.
122 (“Pl’s Reply”) at 23 Even if this carveut exists, Av§'s argument fails because Rule
59(e) does not apply to neappealable orders, such as the denial of summary juddmRote

59(e) applies to “motion[s] to alter or amendualgment’ which, undeRule 54, is defined as a

! The parties’ &miliarity with the background of thisase is assumed. The Court
previously set forthin detail, the underlying facts and procedural histafythis casein its
Order, and they will not be reiterated herein except as needed for discussion of the instant
motion.

2 Tellingly, Avis argues that the mistaken references to Hart's empédfest many of
the Court’'sholdingsagainstAvis, but none of the holdings Awis’s favor.

3 All page references correspond to page numbers generated by the Electronic Court
Filing (“ECF”) system, and not the document’s internal pagination.

4 This principle applies with equal force to an order thzrtially deniesor grants
summary judgment. Unless the entire case is dismissed, judgment does not issue.



decree or orderffom which an appeal ligs Fed.R. Civ. P. 59(e), 54(a) (emphasadded)see
also Marchisotto v. City of New YoriNo. 05CIV. 2699, 2009 WL 2229695, at *3 (S.D.N.Y.
July 27, 2009) (Rule 54(a) “clearly defines the word ‘judgment’'to mean‘a decree and any
order from which an appeal li¢%). It thus follows that Rule 59(e) does not apply to cases
where summary judgment is denied because “[tlhe denial of summary judgmentilyrdirean
interlocutory order that it not immediately reviewable, because it is noaladecision under 28
U.S.C. 81291.” Catone v. Spielmanrl49 F.3d 156, 159 (2d Cir. 1998)ollecting cases)
Here,because the order thataintiff asks the Court teeconside is interlocutory i.e., one that
did not result in &judgment; Rule 59e) does not apply.SeeJ.C. Penney Corp. v. Carsel
Ctr. Co., L.P, 5:02CV-1360, 2009 WL 3246794, at *3 (N.D.N.Y. Oct. 6, 20¢8dting that
Rule 59(e) “does not provide for the review of interlocutory orders). Thushéseprocedural
reasons alone, Avis’s motion should be denied.

B. Court’s Inherent Power to Modify Its Interlocutory Orders

The Court, however, “has the inherent power to reconsider and modify its interlocutory
orders prior to the entry of judgmentJ.C. Penney Corp2009 WL 3246794, at *3 (citations
and quotations omitted). The grounds for reconsideration are an “intervening change of
controlling law, the availability of new evidence, or the need to correct aerearor prevent
manifest injusticé Kolel Beth Yechiel Mechil of Tartikov, Inc. v. YLL Irrevocable T29 F.3d
99, 104 (2d Cir. 2013)citation and quotation omittgd “The standard for granting [a
reconsideration motion] is strict, and reconsideration will generally bedlaniess the moving
party can point to controlling decisions or data that the court mkatb—matters, in other
words, that might reasonably be expected to alter the conclusion reaclieddoytt.” Shrader

v. CSX Transp., Inc70 F.3d 255, 257 (2d Cir. 1995) (citations omitted). “It is \gettled that



[a motion for reconsideration] isoh a vehicle for relitigating old issues, presenting the case
under new theories, securing a rehearing on the merits, or otherwise dad&egnd bite at the
apple.” Analytical Surveys, Inc. v. Tonga Partners, |..684 F.3d 36, 52 (2d Ci2012, as
amendedJuly 13, 2012) (quotations and citation omitted).

C. AVIS’'S MOTION FOR RECONSIDERATION

Even if Avis’s motion for reconsideratiols deemed timelyit still must be denied
Avis’s overarchingargument isas follows the Court erredecausgafter a fullreview of the
record, it mistakenly beliegd that Hart—an employee of JD2was employed by Avis
According to Avis, this alleged error caused the Courtrexit certain admissions by Hart
againstAvis insteadof JD2 and towrongly denyAvis summary judgmat on itsbreach of
contract, negligence, breach of express warranty, and contractual indetionifataims. Avis’s
motion, however,is wholly without merit Although theOrder twice refers incorrectly to Hart
working for Avisinstead of JD2theseerraneousreferences were not substantive, but clerical,
and did noaffect theCourt’'sdecisionto deny summary judgment

The clerical nature of the Court'snistakeis made clear by a reading of tG@eurt’s 39-
pageOrder in its entirety. As Avis acknowvdges,the Order contains oth@rstances where the
Court cital to Hart’s testimony as either an admissionJBR or a statementn behalf of JD2
(See, e.g.Order at 4 (“. .JD2 ‘didn’t know where the underground utilities were located].]’
(Hart Tr. 7917-21)"), 4 (“According to JD2, it added these disclaimers to ‘indicat[e] to
[Gemstar] that there may be unknown utilities underneath the ground of tkeakgaf.]’ (Hart
Tr. 86:59.)"). Despite thisAvis contends that there “are . . . only two references to Mr. Hart in
the body of the Order and each consistently and incorrectly refers to Mr.aklan Avis

employee.” (Pls Reply at 3.) This isimply false. In fact, the Order contaia® explicit



reference to Harbeing a project manager for JD2(Order at 7 (referring to “JD2’s project
manager Richard Hart)f. The Court’s multiple accurateattributionsof Hart as an employee of
JD2 undercut Avis’'s argumernbat the two inaccurate references were anything more than
clerical erros.

Furthermorethe contextsurroundingthe two clerical mistakesevealstheir ministerial
and norsubstantive natureThe firsttime Hartis identified as an Avis employee, the Catités
as authority Avis’'s 56.1 statementhich accurately identifies Hart as a JD2pémgee. (Order
at 3.) tisthusevident that the Court was fully aware that Hart was an employee ofbdiD2
mistakenly identified him in the body of the Order ash\ars employee

Avis’s argument regarding the Cowtsecondeference to Hart as a project manager for
Avis fares no better. The second erroneous reference occurred in the followingidisais
Avis's negligence claim:

Here, for many of the same reasons discussed with respect to Plaintiff's bfeach

contract claim, reasonable minds codiffer as to whether JD2 breached its duty

to exercise reasonable care with respect to the Avis Project. For example,

althoughAvis argues that “JD2 has conceded that its job . . . was to obtain utility

drawings,” Avis’'s own project manager, Richard Hatestified that he believed

that it was “not standard” for an overseeing contractor such as,dd2request

drawings on underground facilities” because “typically a utility raurk

company has to be called prior to digging.”
(Order at 19emphasisadded).)

Based on the Court’s erroneous reference to Hart as “Avis’s own project mamager

arguegthat the Courerroneously heldHart’s statement against Avas an admission(Pl.’s Br.

at 7.) However, this is simply incorrect. By referencldgrt’'s testimony, he Courtwas

explainng that Avis’s argument thatJD2 ha[d] concededhat its job . . . was to obtain utility

> The Court is troubled thatAvis omitted this explicit reference® Hart being a JD2
employedrom its briefing and, in effect, mischaracterized the Order to support its motion.



drawings” was undermined by Hart's testimpogy behalf of JD2that it was “not standardor
JD2to do so. (Order at 19emphasis added) Thus, that sentence was supposed to have read:
“For example althoughAvis argues thatlJD2 has conceded that its job . . . was to obtain utility
drawings, JD2’s own project manager, Richard Hart, testified that he believed thasitna&
standard for an overseeing contractor such as JBD® ‘request drawings on underground
facilities becausétypically a utility markout company has to be called prior to digginhg.
Thus, replacing “Avis’s own project manager” with “JD2’s own @of manager”’ accurately
conveys the Court'miterded meaning Accordingly,the Court makes clear that when the Order
was issuedthe Court accuratelgonsideredhe alleged “admissions” by Hart as attributable to
JD2, andbased on that and other evidencencluded that sufficient issues of fact existed to
preclude summary judgmefar Avis.’

D. RULE 60(a)

Rule 60(a) provides in relevant part that:

[the court may correct a clerical mistake or a mistake arising fronsiginror

omission whenever one is found in a judgment, order, or other part of the record.

The court may do so on motion or on its own, with or without notice.

“[T]he purpose of Rule 60(a) is to afford courts a means of modifying their judgments in

order to ensure that the record reflects tttea intentions of the couand the parties; the Rule

® Indeed, the result woultave been the same whether Hart worked for Avis or JD2:
thereis a genuine $sue of material fact as whether JD2’s failure to request utility drawings
constituted a breach of duty to Avis, and this issue, among ofitecdyucessummary judgment
for Avis on itsnegligence claim.

" To the extent Avis argsehat the Court reacklean improper conclusion as to Avis’s
other claims because it did not propeatiribute Hart’s testimongo JD2or incorrectlyattributed
such testimonyto Avis, the Court rejects this contentidor the same reasonAs discussed,
contrary to the two typgraphical errorsn the Orderregarding Hars employmentthe Court
was fully aware that Hart worked for JD2, and considered his testimoagdawly with respect
to all of the partiestlaims.



IS not meant to provide a way for parties to relitigate matters already decidedjgloyers Mut.
Cas. Co. v. Key Pharm., In@B86 F. Supp. 360, 363 (S.D.N.Y. 1995). Rule 60(a) alldws “
correction not only of clerical mistakes, but also of inadvertent errors arreimgdversight or
omission.” In re Marc Rich & Co. A.G.739 F.2d 834, 836 (2d Cid984) (quotation and
citation omitted). Thus, “[a] motion under Rule 60(a) is available only to correct a judgment for
the purpose of reflecting accurately a decision that the court actually medede v. Hodge,
269 F.3d 155, 158 (2d Ci2001) (quotation marks and citation omitted)). The Second Circuit
has explained that the “heart of the distinction between an error that is dueeatder Rule
60(a) and one that is not is that a correction under Rule 60(a) adterahe substantive rights

of the parties, but rather may only correct the record to reflect the adjaditzt was actually
made.” Dudley ex rel. Estate of Patton v. PeAmerica, Ins. C0.313 F.3d 662, 675 (2d Cir.
2002) (citation omitted).

Thereare two erroneous referencedHart as an employee of Avis, instead of JDZhe
Court’'s Mach 28, 2016 Order. As explained above, these references are clerical in nature, and
changing the word “Avis” to “JD2” does not in any way alter the substantiliesraf the parties.
Thus, the Order will be amended to reflect Hart's employmatht JD2 in those two instances
This change “correct[s] the record to reflect the adjudication that was actually” made.

Accordingly, an amended order will issue following this Order.



CONCLUSION
For the reasons stated herein, Plaintiffs motion for partial reconsideratiomaptit®
Local Rule 6.3 andRule 59(e) is denied in its entirety, but the Cowstia spontassues an
amended order pursuant to Rule 60(a).
SO ORDERED.
/sl Pamela K. Chen

Pamela K. Chen
United States District Judge

Dated:June 13, 2016
Brooklyn, New York



