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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

AVIS BUDGET CAR RENTAL, LLC,

Plaintiff,

- against - Order re: Motionsin Limine
Case No. 12-cv-5010 (PKC)

JD2 ENVIRONMENTAL, INC., GEMSTAR
CONSTRUCTION CORPORATION, and
GEOTRACK, INC.,

Defendants.

JD2 ENVIRONMENTAL, INC.,
Third-Party Plaintiff,
- against -

PORT AUTHORITY OF NEW YORK AND
NEW JERSEY and GEOTRACK, INC.,

Third-Party Defendants.

______________________________________________________ X
GEMSTAR CONSTRUCTION
CORPORATION,
Third-Party Plaintiff,
- against -

PORT AUTHORITY OF NEW YORK AND
NEW JERSEY and GEOTRACK, INC.,

Third-Party Defendants.

PAMELA K. CHEN, UnitedStates District Judge:

In 2011, Plaintiff Avis Budget Car Rental, LL{CAvis”) hired JD2 Environmental, Inc.
(*JD2”) to install an underground storage tankpooperty leased by Aviat the John F. Kennedy
International Airport (“JFK”). During excavatip a subcontractor for JD2, Gemstar Construction
Company (“Gemstar”), struck and damaged an underground sewage line running through the Avis

property, causing complaints abautsewage backup from otherkKlJEenants. After paying the
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costs to repair and remediate the sewage line, Avis filed this action to recover those costs from
JD2 and Gemstar based on varioweoties of negligence, breachaaintract, and indemnification.
(Dkt. 1.) After responding to Avis's complaint, Gemstar and JD2 each served a third-party
complaint on the Port Authority of New Yorki@ New Jersey (“Port Authority”) and Geotrack,
Inc. (“Geotrack”), a company that had been hlsgdhe Port Authority to identify and “mark out”
certain underground utilities at JFKDkts. 12, 23.) According tdD2 and Gemstar, either the
Port Authority or Geotrack—apoth—are responsibl®r any damages that Avis incurred as a
result of the sewage line rupture because tpastes failed to accuratelgentify and mark out
the underground sewage line before Gemstar bex@avation. (Dkt. 12 #0-27; Dkt. 23 11 41-
58)! Geotrack, which filed for baméptcy in 2012, has not appeariecthis action, resulting in
entries of default against Geotranokfavor of Avis, JD2, and Gemstar.
By order dated March 28, 2016, the Court ridadnotions for summary judgment by Avis
and JD2, and on a motion to dismissthe Port Authority. (Dkt. 11%ee alsdkt. 126 (Am.
Order (“SJ Order”))3 Although narrowing the scope of triable issues, that order did not dispose
of all claims against any partgnd trial in this matter is sctieled to begin on August 14, 2017.
Before the Court are “motions limine’ by JD2 and Gemstar seeking a finding that the

Port Authority is vicariously liabléor the alleged negligence of Geaatk in failing to identify and

1 After JD2 and Gemstar named Geotrackaahird-party defendant, Avis amended its
complaint to add Geotrack as a Defendant. (Dkt. Alis does not assert claims against the Port
Authority.

2 The Court has determined that judgment wiit be entered against Geotrack until after
liability is determined and faulif any, is apportioned at trialSee Lite-Up Corp. v. Sony Music
Entm’t, Inc, 1999 WL 436563, at *2-3 (S.N.Y. June 24, 1999) (citingrow v. De La Vega82
U.S. 552, 554 (1872)).

3 The Court also denied as moot motidos summary judgment by JD2 and Gemstar
against the Port Authority for the reasons statetiaborder. (SJ OrdeDkt. 126, at 38 n.38.)
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accurately mark out the sewage pipe that Gemstarkstiuring excavation. As Avis rightly points

out in its opposition brief, these motions, although styled as “moirohmine,” are in effect
motions for summary judgment, filed long aftee tteadline for such motis, without complying

with the ordinary procedures for summary judgment practice. (Avis Opgin,182, at 1.) Lest
there be any doubt, the Court does not condonesJ@ision, revealed for the first time in the
parties’ joint pre-trial order (Dktl58 at 41), to seek a ruling on this central issue so close to the
start of trial. Nonetheless, indlmterest of clarifying the triablesues before evidence is presented
to a jury, the Court is issuing thigling on JD2's and Gemstar’'s motions.

For the reasons stated below, the Court hthldsNew York Genal Business Law § 763
imposes a nondelegable duty on utility operatelnsre, the Port Authority—to accurately and
with due care designate the ldoatof their underground facilitiespon receipt of a notification
effective under the one-call notifieam system established in Artigc36 of the New York General
Business Law, N.Y. Gen. Bus. Law 88 760-67. Adamly, to the extent the Port Authority’s
contractor, Geotrack, fateto discharge the Port Authorisymark-out duty under § 763, the Port
Authority is vicariously liable, as a matter oiafor any damages that proximately resulted from
that failure. The Court declines to hold, as dteneof law, that Geotk’s performance of the
underground utility mark-out in thisase was an “inherently dangerawsivity”; thus, to the extent
that JD2 and Gemstar intend to pursue that thefovicarious liability against the Port Authority,
they must establish the requisite facts at triib2 and Gemstar will also be permitted to pursue
vicarious liability against the Port Authorityn the basis of the Port Authority’s negligent
selection, instruction, @upervision of Geotrack and basedadtieory of agency or employment

as between the Port gority and Geotrack.



Finally, in light of these hdlings and discussionwith counsel in the final pre-trial
conference, the Court hereby impescertain restrictions on eéhpresentation of evidence
concerning the Port Authority’s vicarious liability in this action. Counsel are permitted to present
evidence and argument concerning the Porthéuty’'s alleged negligence in selecting,
instructing, and supervising Geatkain connection with the pregt at issue in this action;
however, the evidence regarding selection willldgect to certain limitationas discussed herein.
Counsel are also permittedpgeesent evidence andgaiment concerning whether Geotrack acted
as the Port Authority’s agent employee in connection with thegpect at issue irthis action.
Importantly, however, counsel are not permittedirtiorm the jury ofthe Court’s ruling of
vicarious liability under New York General Basiss Law § 763, nor may they argue to the jury
that the Port Authority was gphibited from delegating its duieto Geotrack because of the
requirements of § 763. With respect to the infation and evidence that is excluded by this order,
the Court finds, under Federal Rule of Eviden@®,4hat the potential f@rejudice and confusion
substantially outweighs any probative value safch evidence and argument to the jury’s
determination of the factsd liability in this action.

BACK GROUND*

Starting in or around 2008, Avis began tasider the installatin of an underground
storage tank (the “Project”) ongperty that Avis leased at KFAirport, which is owned by the
City of New York and operated by the Port Aatity. (Avis 56.1, Dkt. 98-1, 1 1; Port Authority

Answer to Third-PartyCompl., Dkt. 135,  8) Avis hired Defendant JD2, an engineering

4 The Court assumes the parties’ familiasitith the factual background and procedural
history of this case. A more dé& summary is set forth in tl&urt's summaryydgment order.
(Dkt. 126.)

®> The Port Authority exercises broad authodtier the operation of KFAirport: It has
“all the power and authority to purchase, congtrigase and/or operate terminal transportation
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consulting firm, to provide design and oversight smw for the Project. (Pre-trial Order, Dkt.
158, at 38; Dkt. 98-23 (Services Agment) at 3.) JD2 in turnrbd a subcontractor, Gemstar, to
perform the excavation work dhe Project. (Pre-trigdDrder, Dkt. 158, at 38 { 5.)

On November 28, 2011, Gemstar gave notice of the upcoming excavation to Dig Safely
New York (“Dig Safely”), a not-for-profit commy that administers a “one-call notification
system” for excavation and demolition projects in the State of New % @&k statute, Dig Safely
was required to transmit the information in Gemstar’s excavation notice to “every member [of the
one-call notification system] that operates an ugieieind facility in thearea of the proposed
activity.” N.Y. Gen. Bus. Law 8 761. In keegi with that obligation, Dig Safely transmitted
Gemstar’s excavation notice to the Port Authorityth@soperator of an unspecified utility located
in the vicinity of Gemstar's upcoming excawat. (Port Authority 56.1 Stmt., Dkt. 106  138;
Dkt. 107-15.) According to the Port Authority titen had “three days toark out the utilities”
on the site in question. (Dko Dep., Dkt. 107-7, at 44:16-24.In this instance, the Port Authority

contracted that responsibility to Geotrack, Inc.jratependent contractor that the Port Authority

and other facilities of commerce includ[ing]ethfacility it operates at John F. Kennedy
International Airport, City of New York, Couptof Queens, State of New York, and to make
charges for the use thereof; and for any such pusgod®ld, lease and/operate real or personal
property in connection therewith.” (R@&uthority 56.1 Stmt., Dkt. 106, { 103.)

® The requirements and specifications of a-cakk notification system are set forth in
Article 36 of the New York General Bumss Law, N.Y. Gen. Bus. Law 88 760-67, and
implementing regulations promulgated by thélt Service Commissih, 22 N.Y.C.R.R. Part
753. Broadly, a “one-call notification systens’ “an organization anong whose purposes is
establishing and carrying outqmedures and programs to pmcit underground facilities from
damage due to excavation and demolition includiog not limited to, receiving notices of intent
to perform excavation and demolition, and transngtthe notices to one or more of its member
operators of underground fatidis in the specified areaN.Y. Gen. Bus. Law 8§ 760(8).

" (See alscPort Authority 56.1 Stmt., Dkt. 106, 107 (explaining that, “[blased on the
information provided by a contractor on the Gl notification, utility operators get notified
that construction will take place close to the ughtthat they operate, which give[s] the operators
a chance to mark otheir utilities”).)



had chosen for such work through a competiteguest-for-proposal process. (Port Authority
Opp’n, Dkt. 181, at 5.)

On December 15 and 16, 2011, during excawatn the Project, Gemstar struck and
damaged an underground sewage line runnimgugh the Avis-leased property, causing
complaints about a sewage backup from other JFK tenants. (Pre-trial Order, Dkt. 158, at 38 [ 15-
25; SJ Order, Dkt. 126, at 6-7According to JD2 and Gemstdine Port Authority and Geotrack
are responsible for any damages flowing fromsi@age line rupture because those parties failed
to accurately identify and mark out the sewkige before Gemstar began excavation. (Dkt. 12 19
20-27; Dkt. 23 1 41-58 Avis and the Port Authority giva contrary explanation for the sewage
line damage, pinning the blame in part negligence by JD2 and GemstatedSJ Order, Dkt.
126, at 7-39.) As the Court explained in its summary judgment order, there are genuine issues of
material fact that preclude the Court fronsolving the parties’ disputes over liabilityS€eSJ
Order, Dkt. 126.) Those genuine issues of fatitoe resolved by a jurin the upcoming trial.

In advance of trial, however, JD2 and G&ndave moved for a finding that the Port
Authority is vicariously liable for the alleged glgence of Geotrack in failing to identify and
accurately mark out the sewage pipe that Gemstarkstluring excavation. As Avis rightly points
out in its opposition brief, these motions, although styled as “moirohmine,” are in effect
motions for partial summary judgmer(Avis Opp’n, Dkt. 182, at 1.)

LEGAL STANDARD

Summary judgment is proper wieerconstruing the evidencetime light most favorable to
the non-movant, “there is no genuine dispute amtomaterial fact and the movant is entitled to
judgment as a matter of law.” Fed. R. Civ. P. 5&a¢ alsdredd v. N.Y. Div. of Parqglé78 F.3d

166, 173-74 (2d Cir. 2012). In determining whettiare are genuine disputes of material fact,



the court must “resolve all ambiguities and dravparmissible factual inferences in favor of the
party against whom summary judgment is sougfietry v. Ashcroft336 F.3d 128, 137 (2d Cir.
2003) (quotation omitted). “Summary judgmentpp@priate only ‘[w]here the record taken as
a whole could not lead atranal trier of factto find for the non-moving party.””Donnelly v.
Greenburgh Cent. Sch. Dist. Nq.691 F.3d 134, 141 (2d Cir. 2012) (quotiMatsushita Elec.
Indus. Co. v. Zenith Radio Corpgt75 U.S. 574, 587 (1986)).
DISCUSSION

“The general rule” in New York is that “a gig who retains an ingeendent contractor, as
distinguished from a mere empk®y or servant, is not liablerfohe independent contractor’s
negligent acts.”’Kleeman v. Rheingol@1 N.Y.2d 270, 273 (19933ge also Bros. v. N.Y.S. Elec.
& Gas Corp, 11 N.Y.3d 251, 257-58 (2008). New Yorkurts have also recognized numerous
exceptions to the general rule, however, “mostvbich are derived from various public policy
concerns.” Kleeman 81 N.Y.2d at 274. “These exceptions . fall roughly into three basic
categories: negligence of the employer in s&lg¢ instructing, or supeising the contractor;
employment for work that is especially or ‘imkatly’ dangerous; and, finally, instances in which
the employer is under a specific nondelegable duffeeman 81 N.Y.2d at 274 (internal citations
omitted). And, of course, a party may also be held liable for the negligence of a contractor under
the doctrine ofespondeat superioiif, due to the “degree ofoatrol exercisedyy the purported
employer,” the contractor is deemed to be the party’s empldyie€ann v. Varrick Grp., LLC
84 A.D.3d 591, 591 (N.Y. App. Div. 2011) (quotiBynog v. Cipriani Grp., In¢.1 N.Y.3d 193,
198 (2003)).

In their motionsin limine, JD2 and Gemstar argue tretery one of these exceptions

applies to the Port Authority in this casEhe Court addresses each exception in turn.



l. Negligent Selection, Instruction, and Supervision

A party may be liable for the negligence of an independent contxalctor the party itself
was negligent in the selection, instrocij or supervision of the contractoGee Kleemgn81
N.Y.2d at 273. As the New York Court of Appehiss observed, “this category may not be a true
exception to the general rule [against vicariousliighisince it concernshe employer’s liability
for its own acts or omissions rather than its vicarious liability for the acts and omissions of the
contractor.” Id. at 273 n.1. To establighat the Port Authority wasegligent inits selection,
instruction, or supervign of Geotrack, JD2 and Gemstaowd need to establish each of the
elements of negligence, including breach andxipnate cause, for the particular theory of
negligence they are pursuin§ee Ehrens v. Lutheran Chur@85 F.3d 232, 235 (2d Cir. 2004).
Having reviewed the parties’ submissions, the €Ceasily finds that genuinssues of material
fact exist as to whether the Port Authority vaagligent in its hiring, istructing, and supervising
Geotrack. $eeGemstar Br., Dkt. 171, at 7; Port AutitgrOpp’n, Dkt. 181, a#-6; Avis Opp’n,

Dkt. 182 at 12-16.) Should JD2 and Gemstar wighutsue this theory of l@lity against the Port
Authority, they will need to present it to the jury.

With regard to the Port Authority’s allegeegligent selection of Geotrack, as the Court
previously ruled at the final pre-trial conference, no post-incident evidence regarding Geotrack’s
deficient performance or the Port Authority’s kriedge thereof may be elicited or introduced at
trial. Furthermore, any pre-incident evidemegarding Geotrack’s deficient performance before

it was selected by the Port Authority for tAmoject is limited to the Port Authoritylsnowledge



of such deficient performancand, if any Port Authority witres denies such knowledge, JD2 and
Gemstar will not be permitted to introduce evidence to establish the deficient perfofmance.

. I nher ently Danger ous Activity

New York “has long recognized” that a partyisariously liable forthe negligence of an
independent contractor where “theiaty involved is ‘dangerous ispite of all reasonable care.”
Chainaniv. Bd. oEduc. of N.Y.C87 N.Y.2d 370, 381 (1995) (quiag Prosser & Keeton, Torts 8 71
(5th ed. 1984)). “This exceptiongles when it appears both that ‘the work involves a risk of harm
inherent in the nature of the vkatself [and] that the employeecognizes, or should recognize, that
risk in advance of the contract.Td. (quotingRosenberg v. Equitable Life Assur. Spg9.N.Y.2d
663, 669 (1992). In some cases, the question whetherkvis “inherently dangerous” can be
decided by a court as a matter of laee, e.gKlein v. Beta | LLC 10 A.D.3d 50, 509 (2004);
Rosenberg79 N.Y.2d at 670. In most cases, however, “[w]hettmemwork is inherently dangerous
is ... aquestion of fact to be determined by the juRo5enberg79 N.Y.2d at 670.

The Court takes guidance from New York eadinding various kinds of activities
“inherently dangerous” or not riherently dangerous,” with sea decisions standing out as
particularly relevant. IrRosenberg v. Equitable Life Assurance Socidty Court of Appeals
stated:

[In their treatise,] Prosser and Keetilastrate the [inherently dangerous
activity] exception with two illustratins. First, they consider the
employment of a trucker to haul goods.the trucker drives at excessive

speed, he presents a danger to others, but the danger is not one that is
inherent in the nature of the contraairk and there is no vicarious liability

8 To the extent the Court orally ruled at fiveal pre-trial conference that no evidence of
Geotrack’s pre-incident deficient performance wdugdadmitted, this Ordeupersedes that oral
ruling.

% See also Rosenberg9 N.Y.2d at 669 (“[Blefore the egption applies, it must appear
not only that the work involves a risk of harm inheiarthe nature of the work itself, but also that
the employer recognizes, or should recogniza, ttisk in advance dhe contract.”).
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on the part of the employéor the trucker’s neglignce. If an owner hires
an independent contractor to excavan area next to a thoroughfare,
however, the work obviously presenthérent dangers to those who must
use the thoroughfare.

79 N.Y.2d 663, 669 (1992) (citing ProsseK&eton, Torts § 71 (5th ed. 1984)).

Other decisions by New York courts demonsttatt the “inherent danger” of an activity
depends both on the nature of thaivity and the setting in whicthe activity is performed.
Compare, e.gSteel v. City of N.Y271 A.D.2d 435, 435-36 (N.Mpp. Div. 2000) (holding that
a cable company’s “laying of underground cable” under a street in Queens, New York, “is not
‘inherently dangerous’ work”Marvin Briggs, Inc. v. N.Y. Pub. Librarg260 A.D. 218, 220 (N.Y.
App. Div. 1940) (holding that “theemoval of a heavy boiler, ibugh the instrumentality of [a]
crane, from [a] truck to [&lew York City] sidewalk . . was not inherently dangerousgnd
Rodriguez v. C.F. Lex Assoc835 A.D.2d 354, 354 (N.Y. App. DiL997) (holding that, absent
unusual circumstances, “[w]ashing a sidewalk . noisinherently dangerous work such as might
render a building owner liable for the negligence of an independent contraation”)Tytell v.
Battery Beer Distrib., In¢.202 A.D.2d 226, 226-27 (N.Y. App. Div. 1994) (holding that “[t]he
construction of a sidewalk bridge [in the Bronx] extending over an amgaeinéed by pedestrians”
was an inherentlgangerous activity Wright v. Tudor City Twelfth Uni276 N.Y. 303, 307-08
(1938) (finding genuine issues of fact as tcethler “placing mats on [the] sidewalk[] [on 42nd
Street in midtown Manhattan] dncleaning them with soap and water” was an inherently
dangerous activity)Christie v. Ranieri & Sonsl94 A.D.2d 453, 454-55 (N.Y. App. Div. 1993)
(finding genuine issues of fact as to whethbe“tlemolition and removal of two existing garages”
on a residential property in the Browas inherently dangerous activitghdHanley v. Cent. Sav.
Bank 255 A.D. 542, 543 (N.Y. App. Div. 1938) (observitimt “[d]emolition of a building in a

crowded section of a City should be ciolesed as inherently dangerous”).
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Here, JD2 argues that “markingtaunderground facilities (poteatly fuel lines, electrical
cables/conduits, etc.) at the constion site of a fuel pump stati at an airport . . . involve[s]
danger, not just to the person performing the markbuitto the general pib as a whole.” (JD2
Br., Dkt. 174, at ECF 119 According to JD2, “[tjhe dangesse numerous: gasoline, excavation,
electricity, propane, and other uigi$, in close proximity to thean Wyck Expressway and at an
airport frequented by untold thousandpebple per day, every day . . . 1tl.§ Similarly, Gemstar
argues that “Geotrack was engaging in anriehiy dangerous activity when it performed the
mark-out because of the risk of injurywblved.” (Gemstar Br., Dkt. 171, at 6.)

The Court holds that JD2 and Gemstar have failed to establish, as a matter of law, that
Geotrack’s work on the Project was “inherently dangse.” The Court finds that additional facts,
which are not clearly established in the reca@ld influence a factfinder's assessment of the
“inherent danger” of Geotracktuties on the Project. For exampthe record d@enot establish
the proximity of the excavation site to a public r@adan airport terminal, or otherwise indicate
the number or type of people who may have bedénawicinity of the site during excavation. The
record also does not establish whether, at thettim®ort Authority delgated its mark-out duties
to Geotrack, the Port Authorignew what types of utilities Geaick may have been responsible
for marking out. If the facts atial show, for example, that Geotrack was expected to mark out
the location of only a single sewage line—and faotexample, a high-voltage electrical line or a
gas line, as JD2 and Gemstar pasitheir hypothetical parade babrribles (Gemstar Reply Br.,
Dkt. 189, at 8; JD2 Br., Dkt. 174, at ECF 11)—themdlanger inherent in Geotrack’s duties would
be less severe than Gemstar and JD2 make it et tOther facts presentat trial may similarly

affect the fact-intensive inquirgf whether Geotrack was engaged in an “inherently dangerous”

10 Citations to “ECF” refer to the pagiti@n applied by the Cotis CM/ECF system.
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activity in the particular circumstances of thisea Accordingly, the Cotudeclines to find the
Port Authority vicariously liable, as a matterlafv, for Geotrack’s negient acts based on the
allegedly “inherent danger” of Geotrack’s activitieBhat “question of fact [must] be determined
by the jury.” Rosenberg79 N.Y.2d at 670.

1. Nondelegable Duty Imposed by Statute

New York courts, including thedtirt of Appeals, “ha[ve] repeadly held that statutes and
regulations that address specific types oftgdfazards create nondelegable duties of CAISAA
Cas. Ins. Cov. Permanent Missioaf Rep. of Namibig681 F.3d 103, 110 (2d ICi2012) (citing
Ross v. Curtis-Palmer Hydro-Elec. C81 N.Y.2d 494, 499-500 (199@)olding that New York
Labor Law § 240(1) imposes a nondelegabley can property ownersind contractors}t A
statute or regulation “generaltyeate[s] a nondelegable duty whereahtains a ‘secific positive
command,’” but not where it merely incorporates théinary tort duty otare,” using terms like
‘adequate,’ ‘effective,or ‘suitable.” 1d. (quotingMorris v. Pavarini Constt.9 N.Y.3d 47, 50
(2007)).

Several decisions by the New York Court gip®als and the Secondr€iiit illustrate the
difference between a statute that imposes a “specific positive command” and one that “merely
incorporates the ordinary tattity of care.” The most instrtiee for purposes of this caseRess
v. Curtis-Palmer Hydro-Electric Cpin which the Court of Appeals determined whether certain

provisions of the New York Labor law createchdelegable duties on property owners that cannot

11 See also, e.gMisicki v. Caradonnal2 N.Y.3d 511, 520-21 (2009) (holding that New
York regulation governing the use of poweugmment, 12 N.Y.C.R.R. 23-9.2(a), imposes a
nondelegable duty on property owners to “cofiday necessary repairs” any power-operated
equipment on their premises “[u]pon . . . discoM@fy any structural defect or unsafe condition
in such equipment”)St. Louis v. Town of N. EIp46 N.Y.3d 411, 413-15 (2011) (holding that
New York regulation governing the safe useoiver shovels and backhoes, 12 N.Y.C.R.R. 23-
9.4(e), imposes a hondelegable dutypowperty owners to ensure crt safeguards are in place).
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be delegated to contractors whammployees work on the property owners’ land. With respect to
Labor Law § 200(1), which estaliliss a general requirement thait places to which [the Labor
Law] applies shall be constructed. [and] operated . . . so aspi@vide reasonable and adequate
protection . . . to all peosis employed therein,” thiRosscourt held that Seion 200(1) merely
“codifies landowners’ and generm@ntractors’ common-law duty to maintain a safe workplace.”
81 N.Y.2d at 5032 By contrast, th®osscourt reaffirmed that Labor Law § 240(1), in mandating
that “[a]ll contractors and owners. . who contract for . . . the erection, demolition, repairing,
altering, painting, cleaning, or pointing of a building. shall furnish or erect, or cause to be
furnished or erected . . . scaffolding, hoistgyst . . . and other devices which shall be so
constructed, placed and operated as to gieperprotection to [construction workers on the

premises],” imposes a specific, nondelegable dRiyss 81 N.Y.2d at 5063

12 The full text of Section 200(1) states:

All places to which this chapter @iges shall be so constructed, equipped,
arranged, operated amdnducted as to provideasonable and adequate
protection to the lives, health and ggfef all persons employed therein or

lawfully frequenting such places. Aftachinery, equipment, and devices in
such places shall be so placed, opéragearded, and lighted as to provide
reasonable and adequate protectioraltosuch persons. The board may
make rules to carry into effettte provisions of this section.

N.Y. Labor Law § 200(1).
13 The full text of Section 240(1) states:

All contractors and owners and theieags, except owners of one and two-
family dwellings who contract for buto not direct or control the work, in

the erection, demolition, repairing, altering, painting, cleaning or pointing
of a building or structure shall furnish erect, or cause to be furnished or
erected for the performance of sudbdg scaffolding, hoists, stays, ladders,
slings, hangers, blocks, pulleys, braces, irons, ropes, and other devices
which shall be so constructed, placed and operated as to give proper
protection to a person so employed.

No liability pursuant to this subdivision for the failure to provide protection
to a person so employed shall beposed on professional engineers as
provided for in article one hundred rfp-five of the education law,

13



The Court also takes guidance frMisicki v. Caradonnal2 N.Y.3d 511 (2009), in which
the Court of Appeals consideredhether a provision of the MeYork Industrial Code created
nondelegable duties. TiMisicki court examined 12 N.Y.C.R.R.23-9.2(a), which provides in
relevant part:

All power-operated equipment shall beimained in good repair and in proper
operating condition at all times. Sufficienspections of adequate frequency shall

be made of such equipment to insgtech maintenance. Upon discovery, any
structural defect or unsafe condition in such equipment shall be corrected by
necessary repairs or replacement.

12 N.Y.3d at 519-21. In determining whethbis provision creatk a nondelegable duty, the
Misicki court broke the provision dowinto three sentences, and examined each one separately.
With respect to the first two sentences, the court held that § 23-9.2(a)’s general requirements to
keep power-operated equipmeéi good repair and in propewperating condition,” and the
requirement to make “[s]ufficient inspections” itwsure proper maintene@, are “not specific
enough” to create noetegable dutiesMisicki, 12 N.Y.3d at 520-21. With respect to the third
sentence, however, tiMisicki court reached the oppasitonclusion, holdinthat “[t]his portion

of the regulation imposes an affirmative dutyemployers to ‘correct[] by necessary repairs or
replacement’ ‘any structural defect or unsafmdition’ in equipment or machinery ‘[u]pon
discovery’ or actual notice of the sttural defect or unsafe conditionld. at 521. TheMisicki

court explained that the third sentence of § 2389.2fandates a distinct standard of conduct,

architects as provided for in artidd@e hundred forty-seven of such law or
landscape architects as provided foramticle one hundred forty-eight of
such law who do not direct or control the work for activities other than
planning and design. This exceptiora$mot diminish or extinguish any
liability of professional engineers darchitects or landscape architects
arising under the common law any other provision of law.

N.Y. Labor Law § 240.
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rather than a general reiteration of common-lawggpies, and is precisely the type of ‘concrete
specification’ thaRossrequires” to finda nondelegable dutyid. (citing Ross 81 N.Y.2d at 499-
500).

In this case, Gemstar and2Pontend that New York Gersd Business Law § 763 (“Duties
of operators”) imposed a nondelegable duty an Rlort Authority, upon receipt of a one-call
notification, to identify and mark out the location of the sewage pipe that was struck in this case.
(SeeGemstar Br., Dkt. 171, at 3.) Section 763 provides:

1. Every operator shall participate @one-call notitation system.

2. Upon receipt of the notification pvided for by this article either
directly from the excavator or frothe one-call notification system and
pursuant to the ruleand regulations adopteoly the public service
commission pursuant to section odmendred nineteen-b of the public
service law, an operator shall advise the excavator in a timely manner
of those of its underground facilities that will be affected by the
proposed excavation or demolition.

3. The operator shall accurately and with due care designate within a
reasonable period of time the locatiof its undergrounthcilities in the
manner and during the time period f@th in the rules and regulations
adopted by the public service mmission pursuant to section one
hundred nineteen-b of the public service law.

N.Y. Gen. Bus. Law § 763.

Gemstar and JD2 argue that Section f6Boses a positive, nondelegable duty on the
“operator” of an underground facility to “‘accuratednd with due care’ mark the location of its
utility.” (Gemstar Br., Dkt. 171at 3.) In opposition, thort Authority arguethat Section 763(3),

by incorporating the ordinary standard ofu&d care,” is “not specific enough to impose a

nondelegable duty upon the Port Authority becaitskacks any highlyspecific or precise
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commands that imposes any additional duty othertastandard of car@glicable to claims of
negligence.” (Port Authdy Opp’n, Dkt. 181, at 11}

The Court finds that New York General Busss Law 8§ 763 imposes a nondelegable duty
on the “operator” of an underground facility to “desigriwe location of it$acility” “accurately
and with due care” “[u]pomeceipt of [a one-callhotification,” in the timeframe and manner
described more specifically in “the rules anguiations adopted by the public service commission
pursuant to [New York Public Service Law189-b].” N.Y. Gen. Bus. Law 88 763(2)-(3).
Relying on guidance primarily fromefCourt of Appeals’ decisions RossandMisicki, the Court
finds that Sections 763(2nd 763(3) together giveoncrete specificationthat a specific person
(an “operator”) in response to a specific everggeipt of [a one-calljotification”) is commanded
(“shall”) to perform a specific dyt(“*designate . . . the locati@f its undergroundacilities”). See
also USAA Cas. Ins. Ce. Permanent Missioof Rep. of Namibig681 F.3d 103, 110-11 (2d Cir.
2012) (finding that regulation of the New Yotkty Building Code creates a nondelegable duty
where it creates a “duty to, under specific cirstances, perform a spdciftask”). Section
763(3)’s further mandate that an operatorsmobey this command “with due care” merely

gualifies the specific command to which it &pg—it does not eliminate the command, nor does

14 The Port Authority also argues thagection 763 cannot impose a nondelegable duty
because it “does not address a specific type of safety concern.” (Port Authority Opp’n, Dkt. 181,
at 11.) The Court disagrees. The clearlgelisable purpose of Semn 763, confirmed by the
legislative history of the Undergund Facilities Law, is t@rotect underground facilities from
destruction or damage and addré®e safety risks that undergrouadilities pose to workers and
others in the vicinity of undergund work, such as excavatian,proximity to an underground
facility. See Javino v. N.Y. State Dep’t of Envtl. Cons@@13 WL 1946211, at *7 (E.D.N.Y.
May 10, 2013); Laws of 1974 of the State of Néavk, ch. 818, § 1 (preamiblo the Underground
Facilities Law) (“The legislature hereby findsica declares that there is a need to protect
underground facilities from destrimh or damage, in order to pevt death or injty to workers
and the public, damage to private and public propartpss of essentiaervices to the general
public....”.
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it convert the command into a generally applicaldedard of care, as tiort Authority argues.
Indeed, similar qualifying languagg@pears in statutes and reguas that New York courts have
found to create a nondelegable duBee, e.gRoss 81 N.Y.2d at 499 (holding that Labor Law
8§ 240(1) imposes a nondelegable duty to pewertain safety devices “as to gipeoper
protectionri to affected workers (emphasis added)sicki, 12 N.Y.3d at 520-21 (holding that 12
N.Y.C.R.R. § 23-9.2(a) imposasnondelegable duty to makeetessaryepairs or replacement”
upon discovery of any unsatendition (emphasis addedpadilla v. Frances Schervier Hous.
Dev. Fund Corp.303 A.D.2d 194, 196-97 (N.Y. App. Div. 2003) (holding that 12 N.Y.C.R.R. 23-
9(2)(g) imposes a nondelegable duty, despite ubmgjualifying term “equivalent,” where “th[e]
section,as a whole‘mandat[es] compliance with concreggecifications™ (emphasis in original)
(quotingRoss 81 N.Y.2d at 505)°

There is one issue, howevéhnat gives the Court some pausin its surreply, the Port

Authority argued that “the Port Alority does not qualify as an ap#or” because it does not meet

15 Avis and the Port Authority contend that@ntrary holding is dictated by the decisions
in Concord Village Owners, Inc. rinity Communications Corp61 A.D.3d 410 (N.Y. App.
Div. 2009), androthers v. N.Y. State Electric and Gas Cpfid. N.Y.3d 251 (2008). SeeAvis
Br., Dkt. 182, at 6; Avis Surreply Br., Dkt. 190,3#; Port Authority Opp’n, Dkt. 181, at 11-12.)
The Court finds both of those cases inapplicableTrinity, the Appellate Division considered
whether a company seeking to aisan underground utilitywas liable for the rgdigent acts of an
independent contractor it hired perform the installation; it did not consider whether the
“operator” of the underground utility damaged imattlcase (a gas pipe) could delegate its mark-
out responsibilities to an independenhtractor. 61 A.D.3d at 410-11. Bnothers the Court of
Appeals considered whether a utility compaindertook a nondelegable duty to comply with
federal and state safety regubeits by obtaining a construction peétrifrom the State that required
compliance with specified safety statutes. 11 N.Y.3d at 254-60BfDhieerscourt answered that
guestion by considering the pafianplications of finding a nondajable duty based on the utility
company’s receipt of a work permit from the 8tatot by examining the language of the statutes
and regulations that were aldly violatedin that caseseell N.Y.3d at 259-60, the latter of
which guides the Court’s decision hesege supra As such, neithefrinity nor Brothersdirectly
or impliedly answered the questi that drives the @urt’s decision in thisase—namely, whether
the mark-out duties imposed on operators by Mevk General Business Law § 763 are delegable
to a subcontractor.
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the applicable statutory definitidf. (Port Authority Surreply BrDkt. 191, at 3.) This argument
is central to the issue of vigaus liability, of course, because New York General Business Law
8 763 applies specifically and solely to “opers.” N.Y. Gen. Bus. Law 8 763(1)-(3).
Throughout their submissions in cawtion with the pending motions limine, the parties all
seemed to assume that the Port Authority waseerator” of the sewage line that Gemstar struck
during the excavation at JFK. é@star Br., Dkt. 171, at 3; Pdkuthority Opp’n, Dkt. 181, at 9-
12; Avis Br., Dkt. 182, at 9; JD2 BiDkt. 188, at ECF 6.) IndeedgtRort Authority itself seemed
to concede, in its opposition brief, that it was ‘thygerator” of the sewage pipe in questioseé
generallyPort Authority Opp’n, Dkt. 181 (appearing toncede that N.Y. Gen. Bus. Law 8§ 763
applies to the Port Authority in this action, lauguing that the language of § 763 does not impose
a “specific positive command” givingse to a nondelegable duty).)

Given the Port Authority’s belated arguméinat it did not qualify as an operator under
§ 763—raised for the first time in its surreply—the Court examined the summary judgment record
to determine whether the Port Authority’s statuara%perator” was established there. Upon that
review, the Court finds that theramary judgment record appears&iablish, as a matter of law,

that the Port Authority was the “operator” of the sewage line in quéstidncordingly, the Court

16 An “operator” is “a person who operatesiarderground facility ofacilities to furnish
any of the following services or materials: étaity, gases, steam, liquid petroleum products,
telephone or telegraph communioas, cable television, sewagamoval, traffic control
systems, or water.” N.Y. Gen. Bus. Law § 760(6).

17 For example, the Port Authority did not dispdD2’s assertion that “[tjhe Port Authority
is one of the utility owners or operators ttfz@ One Call system notifies when an excavator is
performing work on Port Authoritproperty.” (JD2 56.1 Stmt., DkL09-1, T 63; Port Authority
56.1 Stmt., Dkt. 106, § 63.) The Port Authority alsnot dispute that thone-call tiket created
for Gemstar's November 28, 2011 call to Dig Safalyicated that the PoAuthority was one of
the “member companies [that] werentacted to perform mark atitin response to the one-call
notification. (JD2 56.55tmt., Dkt. 109-1, 1Y 64-65; Pakuthority 56.1 Stmt., Dkt. 106, 11 64-
65; see alsoDkt. 107-15 (November 28, 2011 one-catiket).) The PortAuthority further
conceded that it instructed Geotrack to penfa mark-out of the underground facilities located
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declines to deny JD2's and Gemstar’s motions orgtieisnd, but, in light afhe last-minute nature
of JD2’'s and Gemstar's motioms limine, the Court invites the Port Authority, if it has a good
faith basis on which to do so, to submit a motionrézonsideration of thisrder to the extent it
rests on the finding that the Pdwithority is an “operator” witim the meaning of 8§ 763. If the
Port Authority intends to submit such a motiamust do so by the emaf the day on Monday,
August 14, 2017.

For the reasons stated above, the Court tbltsNew York General Business Law 8§ 763
imposes a nondelegable duty on utility operatehnsre, the Port Authority—to accurately and
with due care designate the location of theiderground facilities uporeceipt of a one-call
notification within themeaning of § 763(2).

V. Respondeat Superior

A party may be held liable for the negligce of a contractounder the doctrine of
respondeat superigif, due to the “degreef control exercised by ¢éhpurported employer,” the
contractor is deemed to be thetps employee as a matter of laMcCann v. Varrick Grp., LLC
84 A.D.3d 591, 591 (N.Y. App. Div. 2011) (quotiBynog v. Cipriani Grp., In¢.1 N.Y.3d 193,
198 (2003)). To make this determination, tlaetfinder must considéf{a]ll aspects of the
arrangement . . . to determine whether the ekegyf control and daction reserved to the
[purported] employer establishes employment relationship.in re Villa Maria Institute of
Music (Ross)54 N.Y.2d 691, 692 (1981). Hang reviewed the parties’ submissions in connection
with the present motionis limine, the Court easily finds thatD2 and Gemstar have failed to

establish, as a matter of law, that Geotrack aa “employee” of the Port Authority. The Port

on the site that was the subject of the Noler 28, 2011 one-call notification. (JD2 56.1 Stmt.,
Dkt. 109-1, 11 68-69; Port Authy 56.1 Stmt., Dkt. 106, 11 68-69¢e alsdort Authority 56.1
Stmt., Dkt. 106, 11 117, 138-39.)
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Authority’s ample evidence of the organizatibaad operational separateness between the Port

Authority and Geotrack (Port Abrity Opp’n, Dkt. 181, at 6-9) is more than sufficient to create

a genuine issue of material factthis question. As the Court rulatithe final pre-trial conference,

to the extent JD2 and Gemstar wish to furthespeithis theory, they must do so at trial.
CONCLUSION

For the foregoing reasons, the Court grantsairt and denies in part JD2’'s and Gemstar’s
motionsin limine. As explained in this @er, the Court holds th&tew York General Business
Law 8§ 763 imposes a nondelegable duty on utiiperators—here, the Port Authority—to
accurately and with due care dgsate the location dheir underground facties upon receipt of
a notification effective under the one-call notification system established in Article 36 of the New
York General Business Law, N.Y. Gen. Bus. L&W760-67. Accordingly, to the extent the Port
Authority’s contractor, Geotr&g failed to discharge the Pofuthority’s mark-out duty under
Section 763, the Port Authority is vicariouslgbie for any damages that proximately resulted
from that failure.

The Court declines to holthat Geotrack’s performance the underground utility mark-
out in this case was an “inhetéy dangerous activity,” and thefiore denies JD2’s and Gemstar’s
motions to hold the Port Authority vicariously liable, as a matter of law, for the negligence of
Geotrack on that basis. Rather, JD2 and Gemslidrave to prove the requisite facts to establish
that Geotrack’s assigned activity was “inheremtingerous” and that theort Authority should
be held vicariously liable for Geotrack’s ne@lige, if proved, on thdttasis. JD2 and Gemstar
will also be permitted, if they choose, to introdesedence to support a claim of vicarious liability
based on the Port Authority’s negligent selectiostrirction, or supervisioaf Gemstar, or based

on a theory of agency or employment.
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Finally, the Court admonishesunsel to adhere strictly to the limitations this Court has
placed on the presentation of evidence and argutoehe jury related to the Port Authority’s
vicarious liability in this action. Most importapticounsel are not permitted to inform the jury of
the Court’s ruling on vicarious liability undétew York General Business Law § 763, nor may
they argue to the jury that the Port Authority was prohibited from defepiégi duties to Geotrack
because of the requirements of § 763. Initamig the only evidence that will be permitted with
respect to the Port Authority’s alleged negligent selection of Geotrack will be pre-incident
evidence relating to the Port Authority’s knowledieseotrack’s past deficient performance.

SO ORDERED.
/sl Pamela K. Chen

Pamela K. Chen
United States District Judge

Dated: August 11, 2017
Brooklyn, New York
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