Avis Budget Car Rental, LLC v. JD2 Environmental, Inc. et al

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

AVIS BUDGET CAR RENTAL, INC.,
Plaintiff,
- against-

JD2 ENVIRONMENTAL,INC., GEMSTAR
CONSTRUCTION CORP., and GEOTRACK, INC.,

Defendants.

JD2 ENVIRONMENTAL, INC., and GEMSTAR
CONSTRUCTION CORP.,

Plaintiffs,
- against-

PORT AUTHORITY OF NEW YORK
AND NEW JERSEY and GEOTRACK, INC.,

Third-Party Defendants.

PAMELA K. CHEN, United States District Judge:

ORDER
12-CV-5010 (PKCJST)

Doc. 258

Plaintiff Avis Budget Car Rental, LLC (“Avis”) hired JD2 Environmental, Inc. (“JD®’) t

install an underground storage tank (the “Project”) on property leased by Avis &hhd-.

Kennedy International Airport (“JFK”). During excavation, a subcontractor D&, emstar

Construction Company (“Gemstar”), struck and damaged an underground sewageihing

through the Avis property, causing complaints about a sewage backup frandfeih&enants.

After paying the costs to repair and remediate the sewage linefilddighis action to recover

those costs from JD2 and Gemstar based on various theories of negligence, lweatrhaf and

indemnification. (Dkt. 1.) Gemstar and JD2 each served aphnty complaint on the Port

Authority of New York and New Jersd{fPort Authority”) and Geotrack, Inc. (“Geotrack”), a
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company that had been hired by the Port Authority to identify and “mark out” certain towdetg
utilities at JFK. (Dkts. 12, 23.) According to JD2 and Gemstar, either the Port Authority or
Geotrack—or both—were responsible for any damages that Avis incurred as a result of the sewage
line rupture because those parties failed to accurately identify and matkeouthderground
sewage line before Gemstar began excavation. (Dkt. 12-9¥;20kt. 23 1 4-58.}' Geotrack,
which filed for bankruptcy in 2012, has not appeared in this action, resulting in entridawf de
against Geotrack in favor of Avis, JD2, and Gemstar.

After a twoweek trial, a jury returned a verdict finding JD2 and Geotrack li@bkevis
for $1,392,646.93 based on Avis’s claims against JD2 for breach of warranty and negligence, and
Avis’s claim against Geotrack for negligence. (Dkt. 222 (Verdict She€&he jury apportioned
65% ofthefault to JD2 and 35% dhefault to Geotrack. Id.) The following postrial motions
are now before the Court: (i) Avis’'s motion to amend the judgment (Dkt. 22%y{&) motion
for attorney’s fees and costs (DkRQ; (iii) JD2's motion for judgment as a matter of law against
Gemsar for contractual indemnity (Dkt. 239); (i¥Pp2’s and Gemstar’s motions for judgment
notwithstanding the verdict as to the Port Authority’s vicarious liabilityFeotrack’s negligence
(Dkt. 240, 244).
l. Avis’s Motion to Amend the Judgment

On August 30, 2017, the Clerk of Court entered a judgrnasédon thejury’s verdict.
(Dkt. 224 (Judgment on Verdict).) The judgment stated that Avis was entitled to canapgns

damages in amount of $1,392,646.93, with JD2 responsible for 65% and Geotrack resfuonsible

1 After JD2 and Gemstar named Geotrack as a-fharty defendant, Avis amended its
complaint to add Geotrack as a Defenddbit. 41.) Avis does not assert claims against the Port
Authority.



35% of those damagedd{ In its motion, Avis asks the Court to amend the judgment in order to
(i) clarify that JD2 is jointly and severally liable for the entire amourtdomhpensatory damages
awarded by the jury, and (ii) order the payment ohppropriate amount of pjadgment and
post-judgment interest. (Dkt. 225.)

A. Joint and Several Liability

Under New York law, “a joint tortfeasor [may] be held liable for the entidgment,
regardless of its share of culpabilityRangolan v. Cty. dflassa,i96 N.Y.2d 42, 46 (2001). The
only exception to joint and several liability in New York is contained in Artiédef the NY Civil
Practice Law and Rules. NY CPLR 88 1@Kkeq Article 16 only applies “in an action or claim
for personal injury’'in which a defendant is apportioned less than 50% of the total fault relating to
“non-economic loss.” NY CPLR 8§ 1601. Here, Avis seeks to recover damages for injury to
property. Accordingly, the exception to joint and several liability under New Yovikdbes not
apply, and JD2 and Geotrack are jointly and severally liable for the entire amountss A
damage$. Indeed, JD2 concedes that it is jointly and severally liable for the entire jutigme
(Dkt. 225 at 34.) The Amended Judgment refledB2s and Geotrack’gint and severdlability
for the entire judgment amount of $1,392,646.93, including JD2’s right of contribution from
Geotrack in the event JD2 satisfies the judgment beyond its proportiona@ttaal fault. See

Nicholas v. Consol. Edison Co. of N.YO0 A.D.2d 957, 958 (N.Y. App. Div. 1984).

2 Moreover, the jury apportioned 65% fault to JD2. Thus, évlsiew York’s exception
to joint and several liability extended to property damage, JD2 would nonethelesstlyeand
severally liable for all of Avis’'s damages in this case. SimilarlyD&scbncedes, JD2 would be
jointly and severally liable for thentire judgment under New Jersey law as well, because JD2’s
portion of fault exceeds the 60% threshold for joint and several liability tinel@pplicabléNew
Jersey statute.SeeDkt. 225 at 3-4 (citing N.J. Stat. § 2A:15-5.3).)
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B. Pre-judgment Interest

Avis asks the Court to compute grelgment interest based on New York's 9% statutory
rate for prgudgment interest. (Dkt. 225 at4l) JD2 contends that the lowete under New
Jersey statute should apply. (Dkt. 228 at 1.)

In a prior order, the Court determined that Avis’s claim against JD2 for breachrahtya
is governed by New Jersey law, whereas Avis’s claims against JD2eantch€k for negligence
are governed by New York lawsee Avis Budget Car Rental, LLC v. JD2 Envt'l,,18017 WL
3671554, at *13 (E.D.N.Y. Aug. 23, 2017). In the verdict, the jury found in favor of Avis on all
three of these claims.e., the breach of warranty claim against JD2 and each of the separate
negligence claims against JD2 and Gedtra®kt. 222.) Under New York choice of law rules,
which this Court must apply in this diversity action, “the allowance of prejudgmemesttis
controlled by the law of [the state] whose law determined liability on the main tl@ohwartz
v. Liberty Mut. Ins. Cq.539 F.3d 135, 147 (2d Cir. 2008) (alteration in original) (qudEngon,
Inc. v. Affiliated FM Ins. C9.749 F.2d 127, 131 (2d Cir. 1984)). For purposes of computing pre-
judgment interest, the Court construes the “main” claim to be the negligence djaimst dD2
and Geotrack. Thus, New York law applies to the calculation of interéseaamages award in
this case

JD2 contends that New Jerskyv should determine the rate of grelgment interest
because the services contrbetween Avis and JD2 contained a cheat¢aw clause selecting
New Jersey as the governing law. (Dkt. 228-2t)1JD2 fails to explain, however, why the parties’
selection of New Jersey law in their contract would override the clodilzav analysis that applies
to Avis’s negligence claim against both JD2 and Geotratk) (Although JD2 insinuates that

New Jersey’s lower rate of pjedgment interest should be applied to prevent “forum shopping”



(id. at 2), the Court finds no such forum shopping heteere Avis merely seeks to apply the-pre
judgment interest rate of the state whose substantive law gives rise to Aaiis'$ar negligence.
In addition, the Court finds no merit in JD2's argument that Avis “waived” its rigiseek the
New York prejudgmentinterestrate by arguing that New Jersey law applies to the contract
between Avis and JD2.Id{ at 2.) Avis’s decision to enforce the choemelaw provision in its
contractwith JD2 and to its breach of contract claim against s not foreclose Avis from
also avaliling itself of the tort remedies to which it is entitled under New York law.

For these reasons, the Court holds thafjymigment interest shall be computed based on
New York’s statutory rate of 9%5eeNY CPLR 8§ 5004. The parseagree that the period of time
over which such interest accrued was December 15, 2011 through August 24, 2017. (Dkt. 235 at
5; Dkt. 228 at 3.) Accordingly, the total ppgdgment interest that shall be included in the amended
judgment (“Amended Judgmeéhis $715,973.14.

C. Postjudgment Interest

Although prejudgment interest is calculated under state law, the federal rate of interest
under 28 U.S.C. 8§ 1961 applies to the godgment interest accruing on the total judgment
amount. See Cappiello v. ICD Pubs., In@20 F.3d 109, 112 (2d Cir. 2013). Accordingly, the
Amended Judgment orders payment of post-judgment interest pursuant to 28 U.S.C. § 1961.

I. Avis’s Motion for Attorney’s Fees and Costs

JD2 performed design and oversight services on the®mjrsuant to a written agreement
(the “Agreement”) with Avis. In this action, Avis asserted three claimgsaggJD2 based on the
Agreement: (i) breach of contract, (ii) breach of warranty, and (iii) canabhmdemnification.

The jury found in favor of JD2 on Avis’s claim for breach of contract, and the jury found in favor



of Avis on Avis’s claim for breach of warranty. (Dkt. 222 A\vis now seeks to recover the
attorney’s fees and litigation costs it expended in this action pursuant tslaftee provision in
the Agreement, which provides: “If suit is filed hereon, the prevailing part; shalddition to
any other remedy,ebentitled to reasonable attorneys’ fees and costs.” (Dkt. 231-1 at 4.)

As a threshold matter, the Court finds that Avis is a “prevailing party” withimigning
of the feeshifting provision of the Agreement. As part of the verdict, the jury fohat 3D2
breached its warranty to perform its obligations under the Agreementhwitlequisite degree of
skill and care. (Dkt. 222; Dkt. 231-1 at 4.) Indeed, JD2 does not dispute that Avis is argyevaili
party under the feshifting provision of the agement. $eeDkts. 228, 243.) Instead, JD2 argues
that the Court should deny or reduce the amount of attorney’s fees and costs tlseRsiso
recover as unreasonablé&egDkt. 243.) Accordingly, the Court has reviewed the reasonableness
of Avis’s application under the governing legal standards.

A. Legal Standards

The feeshifting provision in the Agreement entitles Avis to recover “reasonable”
attorney’s fees and costs incurred in this litigation. As the party seesamipursement for
attorney’sfees and costs, Avis “bears the burden of proving the reasonableness and necessity of

hours spent and rates chargelMoérin v. NuWay Plastering Ing.No. 03CV-405, 2005 WL

3 Avis’s claim for contractual indemnification was not sent to the jury because the
resolution of that claim depeed entirely on the outcome of Avis’'s claim against JD2 for
negligence. The indemnification provision in question states that “[e]ach pgrges to
indemnify, hold harmless, and defend the other from and against all loss, cost and expiense t
extent arising out of any bodily injury and property damage caused by the neglagententional
misconduct or omissions of the indemnifying party, its agents, employees a@nsabtors.”

(Dkt. 2311 at 3.) Thus, to the extent the jury found JD2 liable in negligence for the property
damage of which Avis complains in this lawsuit, JD2 is liable to Avis for indenatidic under
the Agreement to the same extent.



3470371, at *2 (E.D.N.Y. Dec. 19, 2005) (citiNgw York State Assfor RetardedChildren, Inc.
v. Carey 711 F.2d 1136 (2d Cir. 1983)).

In determining the reasonableness of an application for costs and fees, a disttict c
should seek to determine what “a reasonable, paying client would be willing toAvdoof Hill
ConcernedCitizensNeighborhoodAssn v. Cty. of Albany & AlbanyCty. Bd. of Elections 522
F.3d 182, 184 (2d Cir. 2008). In making this assessment, the district court should consider, among
other things, the twelv@ohnsorfactors:

(1) the time and labor required; (2) the novelty and difficulty of the questions; (3)

the skill required to perform the legal service properly; (4) the preclusion of othe

employment by the attorney due to acceptance of the case; (5) the customary fee;

(6) whether the fee is fixed or camgent; (7) time limitations imposed by the client

or the circumstances; (8) the amount involved and the results obtained; (9) the

experience, reputation, and ability of the attorneys; (10) the “undesirabiiitiye

case; (11) the nature and length of the professional relationship with the cleéént; a

(12) awards in similar cases.
Incredible Foods Grp.LLC v. Unifoods, S.ADe C.V, 14-CV-5207(KAM)(JO), 2016 WL
4179943, at *n.2(E.D.N.Y. Aug. 5, 2016) (citingohnson v. Ga. Highway Exp., Ind88 F.2d
714, 71719 (5th Cir. 1971)). In addition, where, as here, the prevailing party has actuallgdhcurr
and paid attorney’s fees during the litigation, “the court will order the losing pappay the
amounts incurred by the prevailing party as long as the amounts are not unredsddaiée2-
3 (citingF.H. Krear & Co. v. Nineteen Named Truste&BE) F.2d 1250, 1263 (2d Cir. 1987)).

B. Avis’s Fee Application

In its application for costs and fees, Avis seeks reimbursement for $839,931.47 in legal

fees paid to its counsel in this action, Nixon Peabody LLP, and $67,445.20 in litigation césts. (D

246 1 26.)



1. Attorney’s Fees

Avis seeks reimbursement ftirte $839,931.47 it paid in legal fees to its counsel, Nixon
Peabody LLP, for 2,486 hours of work by attorneys and paralegafsthe course of this five
year litigation In support of its fee application, Avis has submitted voluminous billing records
documentig the billable work performed by Nixon Peabody attorneys and paralegals. 2B&f
2304, 246.) Avis also submitted a chart breaking down the hours worked and applicable billing
rate for each of the attorneys and paralegals whose work was billed to Aemgction with this
litigation. (Dkt. 230 Y 50.)

JD2 contends that the attorney’s fees for which Avis seeks reimbursement were
unreasonable because of the billing rates charged by Nixon Peabody and the number of hours
billed. According to JD2, thieilling rates for several Nixon Peabody paralegals and attorneys are
inflated and should be reduced for purposes of any fee aw@e#Dkt. 243.) In addition, JD2
argues that the number of attorney and paralegal hours on various aspects of tloa heai
unreasonable and should not be credited for purposes of any fee amardtin@ally, JD2 argues
that certain of Nixon Peabody’s billing entries are insufficiently detabesupport an award of
fees. [d.) Based on these alleged deficiencl? asks the Court to apply lower hourly rates and
reduce the overall time expenditure “by at least 50%” in granting Avis’'s matioattorney’s
fees. [d.)

Aside from taking a few peghots at a handicked group of time entries submitted by Avis
(seeDkt. 243 at ECF 13-15), JD2 has given the Court little guidance as to which of the attorney’s
fees that Avis incurred in this litigation were “unreasonable” for purposegisBAee application.
Indeed, JD2 acknowledges that it “does not set fortheahbiy line analysis of each time entry”

submitted by Avis “[flor the sake of brevity and the preservation of resourcies.at ECF 13.)



Instead, JD2 points to a few recent cases in this district in which attahnsy tates were lower
than those that Avis paid to Nixon Peabody in this cesaid. at ECF 910), and argues generally
that Nixon Peabody should have litigated this action using loostrlegal personnel and fewer
hours 6eeid. at ECF 69, 12-13).

With respect to the reasonablenesthefhourly rates that Avis paid in this litigation, the
Court finds that the hourly rates charged by Nixon Peabody were reasonablee tép tend,
Nixon Peabody charged $485 per hour for work performed by its lead trisdedodoseph J.
Ortego, who ighe coleader of Nixon Peabody’s Commercial Litigation practice, has practiced
law for more than 37 years, and has tried more than 100 cases to verdict in th@Dtise230-
1 9 50, 23R2.) Similar rates, between $345 and $485, were charged forNitkeer Peabody
partners who worked on the litigation, each of whom had between 11 and 32 yegquarieginee.
(Dkt. 2301 § 50.) Nixon Peabody charged lower rates, between $245 and $335, for work
performed by associate attorneys with between 1 and 15 géaxperience. Id.) Finally, for
paralegal work, Nixon Peabody charged between $180 and $275 for paralegals with experience
ranging from 5 to 26 years.d() Based on its familiarity with the legal market in this district,
other applications for attorney’s fees in this district, and recent decissuesliby other judges in
this district, the Court finds the fees charged by Nixon Peabhoelyell within the reasonable
range in the relevant marke®ee, e.gU.S. ex rel. Doe v. Acupath Labs.,.INdo. 16CV-4819,
2015 WL 1293019, at *10 (E.D.N.Y. Mar. 19, 2016)ympus Imaging Am., Inc. v. Reifschneider
S.A, No. 10CV-4516 (ILG), 2011 WL 2490596 (E.D.N.Y. Jun. 22, 201Q%rco Grp., Inc. v.
Maconachy No. 05CV-6038 (ARL), 2011 WL 6012426, at *8.D.N.Y. Dec. 1, 2011)
Furthermore, the fact that Avis in fact paid the requested hourly rates faotkeperformed in

this litigation is strongly indicative that the rates were reasonddd=Andrews v. City of New



York,118 F. Supp3d 630, 639 (S.D.N.Y. 2015) (“[T]he amount actually paid to an attorney by
paying clients is strong evidence of a reasonable market raté& empirical evidence of market
rates that Avis submitted in support of its application (Dkt-2faurther corroborates th@ourt’s
finding of reasonableness. JD2’s suggestion that the Court should place a hard cap of $400 per
hour for partner time, $250 for associate time, and $150 for paralegal time (Dkt.EX4B &t.1)
is neither required by, nor consistent with, the pilevg rates in this district. In short, the Court
finds that the rates charged by Nixon Peabody were reasonable.

With respect to the reasonableness of the hours worked by Nixon Peabody personnel in
this litigation, the Court reviewed the time entrsedbmitted by Nixon Peabody in support of its
fee application (Dkt. 23Q).# In particular, the Court has reviewed these entries in consideration
of JD2’s assertion that Avis “has proffered inadequate records, including irentffiescriptions
of the nature of the work done, such that the Court cannot reasonably be expected to decipher
whether Nixon Peabody’s work was justified or excessive, redundant, or otherwisesgamg¢
(Dkt. 243 at ECRA.3.) Based on this review, the Court makes the following reductions to Avis’s

fee award:

4 The Court cannot help but marvel at JD2’s decision to not submit-hytitiee challenge
to Avis’s time entries, yet expect the Court to conduct that sameil#osive review to assess
the reasonableness of the hours worked by Nixon Peabody personnel.
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Record Date Name Rate | Hours | Revised Reason

Citatior® Recorded Hours
Pg. 31/244 | 1/7/13 |J. Herman | $230 |1.40 40 General background
on court procedures
not compensable.
Pg. 50/244 | 6/4/13 | K. Halpern | $250 |4.90 2.00 Generabackground
research on default
judgment practice not
compensable.

Pg. 50/244 | 6/19/13 | K. Halpern | $250 | 2.70 1.00 General background
research on proofs of
claim not
compensable.

Pg. 92/244 | 2/25/14-| T. Mealiffe | $345 | 11 4 Excessive time spent

2127114 on settlement

statement not integra
to pursuit of claims in
litigation.

Pg. 111/244 | 5/8/14 | B. Widro $245 | 3.00 1.00 Excessive time spent
on general
background research
re: obtaining
telephone records for
litigation.

Pg. 127/244 | 10/3/14 | T. Mealiffe | $345 | 2.50 0 Duplicative of prior
research re: joirand
several liability.

Pg. 133/244 | 12/8/14 | C. Hampton | $340 | 5.40 4.00 Excessive time spent
on general legal
research.

Pg. 203/244 | 6/19/17 | E. Goergen | $300 | 4.60 0 General background

research on federal
jurisdiction not
compensable.

Pg. 204/244 | 6/20/17 | E. Goergen | $300 | 5.30 0 Summary of
background facts and
court decisions in this

S All citations in this table are to the Nixon Peabody time records submitted in support of
Avis’s fee application (Dkt. 230-1.)
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Record Date Name Rate Hours | Revised Reason
Citatior? Recorded Hours

very litigation not
compensable.

Pg. 207/244 | 6/21/17 | E. Goergen | $300 | 5.80 2.00 Excessive time spent
drafting summary of
Avis’s causes of
action for joint pre-
trial order.

Pg. 211/244 | 9/15/17 | J. Garcia $300 | 7.00 3.00 Excessive time spent
researching general
legal doctrines.

Pg. 223/244 | 8/11/17 | L. DesRos. | $300 | 4.90 0 General background
research on trial
procedure not
compensable.

Pg. 237/244 | 8/14/17 | B. Widro $245 | 2.50 0 Travel time not
compensable.

In total, the Court reduces Avis’s award of attorney’s feesd Hours, amounting to a
reduction of $B,016. Accounting for this reduction, the Court finds that Agisentitled to
reimbursement of reasonable attorney’s fees in the amount of $826,915.47.

As a crosscheck, the Court has also considered the reasonableness of AGi9$5582
in attorney’s fees in light of the twel\d®hnsonfactors. Johnson 488 F.2dat 717-19. Under
those factors, the Court observes that this litigation has gofw @ime yearsand has involved,
inter alia: (1) extensive thirgparty practice(2) two years of document and deposition discovery,
discovery motions and conferences witie magistrate judge3) two rounds of summary
judgment motions (4) expert discovery and reporend(5) a two-week jury trial. Although the

claims alleged were fairly straightforward claims of negligeara®breach of contract, the various

® As Avis rightly observed in its memoranda, JD2 initiated a second round of summary
judgment practice on the eve of trigl asking for summary judgment findings in the guise of a
motionin limine.

12



legal issues they raised, including a novel question of New York statutory law aicdltdiff
guestions of choice of law, made this a more complex case than the typical reegbgéneach
of-contract action. The results obtained by Nixon Peabaxfull recovery of all damages sought
by Avis—further reinforces the reasonableness of the work performed. In short, vieeifep
awardagainst the backdrop of the litigation as a whole, the Court finds nothing unreasdalile
the award of $826,915.47 for Nixon Peabody’s work on this litigation.
2. Litigation Costs

Avis also seeks reimbursement for $67,445.20 in litigation costs. (Dkt. 247 § 5.) Avis has
supplied receipts and other documentation of these litigation @dsts) Avis actually incurred
and paidduring the course of this litigation. (Dkt. 230 23%2, 247 1 %.) JD2 does not
challenge any of the litigation costs that Avis seeks to recover. (Dk}. Z48.Court has reviewed
these litigation costs andhfis them reasonable in their entirety.

In summary, the Court grants Avis’s application for attorney’s fees and ligedists in
the amounts of $826,915.47 and $67,445.20, respectively.

[I. JD2’s Motion for Judgment as a Matter of Law Against Gemstar

In its motion for judgment as a matter of law against Gemstar (Dkt. 239), JR2 see

indemnification from Gemstar for the 35% portion of Avis's damages for whaalt fvas

apportioned to Geotrack. JD2 also seeks indemnification from Gemstar for 35%attbamsy’s
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fees and litigation costs that JD2 is required to pay under thshitemg provisions of its
agreement with Avis. Iq. at 8.)

JD2 seeks this indemnification under a provision of a subcontract between JD2 and
Geotrack that set the terms of Gack’s work on the JFK Project. The indemnification provision
states that Gemstar would:

save harmless and indemnify [JD2] against all loss, liability, damage=xpadse

caused by or in connection with the work of [Gemstar] hereunder. It is understood

that the intent of this provision is to absolve and protect [JD2] from any and all loss,

liability, damage, expense and injury of any kind whatsoever, to all persons,

whether employees or otherwise, and to all property caused by or connetted wi
the work of [Gemstar] hereunder.

(Dkt. 252-1 at 1.)

During a charge conference in the trial in this matter, the Court and coundBlZ@nd
Gemstar discussed the scope of this indemnification provision. (Tr. 2162-2163.) In the course of
that discussion, botbarties’counsel agreed that the property damage giving rise to this litigation
was caused “in connection with the work of [Gemstar]” under the subcont&ez.id) Indeed,
as a result of that agreement between counsel for JD2 and counsel for GixasIaurt did not
submit to the jury the question of whether Avis’'s damages fall within the scopheof
indemnification provision at issue.ld() Counsel for JD2 explicitly relied on counsel for
Gemstar’s stipulation to this fact in agreeing to not submit JD2's claim for ctualac

indemnification to the jury. I§.) Based on that stipulation, the Court finds that JD2’s exposure
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for Geotrack’'s 35% portion of the damages award to Avis is within the scope of the
indemnification provisior.

Gemstay however,contends that JD2'’s claim for contractual indemnification is barred by
New York General Obligation Law § 5-322.1, which provides, in relevant part:

A covenant, promise, agreement or understanding in, or in connection with or
collateral to a contract or agreement relative to the construction, alteration, repai
or maintenance of a building, structure, appurtenances and appliances including
moving, demolition and excavating connected therewith, purporting to indemnify
or hold harmless the promisee exg4 liability for damage arising out of bodily
injury to persons or damage to property contributed to, caused by or resulting from
the negligence of the promisee, his agents or employees, or indemnitee, whether
such negligence be in whole or in part, is against public policy and is void and
unenforceable . . ..

N.Y. Gen. Oblig. Law § 5-322.1.
In Irti Brick & Concrete Corp. v. Aetna Cas. & Sur. Cthe New York Court of Appeals
ruled that Section-822.1 invalidates indemnification provisions that purport to indemnify general

contractors for their own negligence. 189.2d 786, 79384 (1997). The court iirti Brick

" Gemstar now seeks to walk back its stipulation, arguing that it stipulated onhly tha
“Gemstar’'salleged negligence was within the scope of the indemnity provision.” (Dkt. 251 at 13
(emphasis in original).) But that interpretation of the record is untenalite focus of the
discussion between the Court and counsel for JD2 and Gemstar was inariet York’s anti
indemnity provision barred JD2 from recovering for its own negligerareissue that the parties
agreed the Court should decide pwitl—but rather, whether the indemnification provision in
JD2’'s and Gemstar's contract was triggereap by the damages being “in connection with”
Gemstar’s work under the contract, such that it was necessary for the joaké such a finding
at trial. (Tr. 215960.) The discussion made clear that JD2’s indemnity claim against Gemstar
was designed sh that, “if [JD2] [is] found liable and [has] to pay some money . . . that would be
the damage that [JD2] [would] want mitigated by another party.” (Tr. 2158.) Thusenihe
coherent interpretation of JD2's and Gemstar's stipulation concerning the sdophe
indemnification provision is the one pressed by-3®2mely, that damages incurred by JD2 due
to its joint and several liability for the acts of other parties (such as Gepftedicithin the
indemnification provisionregardless of Gemstar’s negligence or lack thebsmiause they arise
“in connection with” Gemstar’s work on the JFK Project. Gemstar must be held ttyhiatsn,
given the Court’s and JD2’s reliance on that stipulation in not sending JD2'’s iridetiomn claim
to the jury.However, as discussed below, this stipulation ultimately must give way to/Nevs
prohibition on such indemnification agreements.
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expressly ruled, among other things, that a general contractor cannot enforderanification
provision in wholeor in partwhen the indemnification provision purports to insulate the general
contractor for its own negligencdd. Pursuant to the Court of Appeals decisionrinBrick,
courts in New York have consistently held that indemnification provisions purportingutates

a general contraat from liability for its own negligence are unenforceable in their entiretgssnl
the indemnification provision contains a clause limiting the subcontractor’'sabbhgto that
permitted by law or to the subcontractor's own negligerféee, e.g.Rodriguez v. City of N.Y.
13-CV-327(JG)(CLP)2015 WL 4078618, at *1 (E.D.N.Y. July 6, 2015)ith v. Nestle Purina
Petcare Cq.105 A.D.3d 1384, 1387 (N.Y. App. Div. 2013).

Given thisauthority the Court finds that the indemnification provision that JD2 seeks to
enforce against Gemstar is unenforceable as a matter of New York law. Blgatsand
unambiguous terms, the indemnification provision purports to entitle JD2 to indemaifitratin
Gemstar for JD2’s own negligence. Therefore, New York General Obhdadie § 5322.1 and
relatedcaselaw prohibit JD2 from enforcing the indemnification provision, even with regpect
the portion of Avis’'s damages that the jury apportioned to Defendant Geotrack. Achortiag
Court denies JD2’s motion for judgment as a matter of law as to its claim for atoatra
indemnification against Gemstar.

V. JD2’s and Gemstar’s Motions for Judgment Notwithstanding the Verdict
A. Background
Before trial, JD2 and Gemstar filed motioms limine seeking a ruling that the Port

Authority is vicariously liable for any apportionment of fault assigned toridisfiet Geotrack. By

8 Having ruled that JD2 is barred from enforcing the indemnification provision, thé Cour
need not decide whether the indemnification provision, if valid, would entitle JD2 to récmver
Gemstar 35% of JD2's obligation to AV its attorney’s fees in this action.
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order dated August 11, 2017, the Court denied JD2's and Gemstar’s rtwfiio the Port
Authority vicariously liable for the negligent acts of Geotrack on the theory hbatarkout
services performed by Geotrack were an “inherently dangerous actikiis’Budget Car Rental,

LLC v. JD2 Envt'l, Inc. 2017 WL 3476044, a4-5 (E.D.N.Y. Aug. 11, 2017). However, the
Court ruled that the Port Authority was vicariously liable for the negligetst @ic Geotrack
because, as an “operator” of the sewer line that was struck in this case, the RanityNudid a
non-delegable dutyinder New York General Business Law § 763 to accurately and with due care
designate the location of its underground facilities upon receipt of a notificfiativee under

the onecall notification system established in Article 36 of the New York GéiBarsiness Law,

N.Y. Gen. Bus. Law 88 7667. Id. at *9. The Court also indicated, however, that it would vacate
its finding of vicariously liability if, withn a specified time, the Port Authority could submit
evidence showing that it was not in face tloperator” of the sewer line at issue in this cdse.

at *8-9. The Port Authority thereafter filed a motion for reconsideration of the Gdumtfing of
vicarious liability, with supporting testimony and documentation suggesting tkatP ot
Authority was not the “operator” of the sewer line in question and, therefore, did not have any
mark-out duties under Section 763 of the General Business Law. (Dkt. 202.) In response to the
Port Authority’s motion for reconsideration, the Court, on the eve of trial and in anaatmenaf
caution, granted the Port Authority’s motion for reconsideration and vacated gstAll, 2017
Order “to the extent it held as matter of law that the Port Authority was the ‘operator’ of the
sewer line in question within ¢hmeaning of New York General Business Law §[,[63vis
Budget Car Rental,LC v.JD2 Envt'l, Inc., 2017 WL 3668767, at *1 (E.D.N.Y. Aug. 22, 2017)

to allow the parties to offer evidence at trial on this issue.

17



At trial, the jury was charged, in relevant part, with the following questions deiatine
Port Authority’s vicarious liability for negligent acts by Geotrack: *[IL®o the utility locating
services (or ‘marouts’) assigned by the Port Authority to Geotrack constitute ‘inherently
dangerous work’? . .. [16: ] Was the Port Authority the operator of the undergroundydaretar
that was damaged during the Avis JFK Project?” (Dkt. 282 athe jury answered “No” to both
of these questions, which amounted to a finding that the Port Authority is not vicahabls for
the 35% of fault that the jury apportioned to Geotrack. In their motions for judgment
notwithstanding the verdict, JD2 and Gemstar ask the Court in effect to overrule blodsef t
findings by the jury.

B. Legal Standard

The standard on a motion for judgment as a matter of law under Federal Rule of Civil
Procedure 50 is similar to the standard on a motion for summary judgitaatis Me v. Taylqr
157 F.3d 139, 142 (2d Cir. 19987 fie same standard that applies to a pretrial motion for summary
judgment pursuant to Fed. R. Civ. P. 56 also applies to motions for judgment as a matter of la
during or after trial pursuant to Rule 50.”). Judgment as a matter of law &paippe wheréthe
evidence is such that, without weighing the credibility of the withessehenose considering
the weight of the evidence, there can be but one conclusion as to the verdict that reasonable
[persons] could have reachedPerry v. Metro. Suburban Bus. AutB90 F. Supp. 2d 251, 257
(E.D.N.Y. 2005). Where a jury has already returned a verdict, judgment deaohkw is rarely
appropriate, and a “verdict should be directed in such instances only if the evidence af fago
movant is so overwhelming that the jury could rationally reach no other reButtddnax v. City
of New Haven415 F.3d 265, 270 (2d Cir. 2005) (quoti@ganite Computer Leasing Corp. v.

Travelers Indem. Cp894 F.2d 547, 551 (2d Cir. 1990)).
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C. Application
1. Inherently Dangerous Work

The Court can quickly dispose of the first ground on which JD2 and Gemstar move for
judgment as a matter of law. As the Court summarized in its August 11, 2017 ordet, ¢asess
“whether . . . work is inherently dangerous is . . . a question of fact to be determirnedimy
Avis 2017 WL 3476044, at *4 (quotirigosenberg v. Equitable Life Assur. Spg€9.N.Y.2d 663,
669 (1992)). Indeed, the caselaw in New York illustrates that the question of whetkesw
“inherently dangerous” is extmeely fact intensive and depends on the entiretig@tircumstances
that surround the work in questionSee id.(collecting cases). In this case, the jury received
evidence concerning the location of the Project, the proximity of the Progett sttads and other
trafficked areas, the scope of excavation being performed, the various egfetysibilities shared
by participants in the Project, the types of underground utilities that ran hed#igtsite, and the
various risks associated with performing excavation in the area. Baseat@vidence, the jury
determined that the madut work performed by Geotrack was not “inherently dangerous” within
the meaning of New York law. Neither JD2 nor Geotrack has pointed to amyretine Court’s
instructions to the jury on the question of “inherently dangerous work,” nor have they idkntifie
any New York caselaw suggesting that the jury’s determination waseactas a matter of law.
Accordingly, the Court denies JD2’s and Gemstar’s request fodimd) that Geotrack’s mastut
duties were “inherently dangerous work” rendering the Port Authority vicayitiable.

2. Non-delegable Duty under N.Y. Gen. Bus. Law § 763

In the August 11, 2017 order, the Court held, as a matter of law, that an “operator” of an

underground utility has aon-delegable duty under New York General Business Law 8§ 763 to

accurately and with due care designate the location of its undergrourtcefagpon receipt of a
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notification effective under the ofmll notification system established in Article 36 of the New
York General Business Law, N.Y. Gen. Bus. Law 88-880 Avis 2017 WL 3476044, at *9.
None of the parties challenges this legdihg in their pending motions. Rather, JD2 and Gemstar
argue that, contrary to the jury’s finding, the Port Authority was the “operafdhe sewer line
in question within the meaning of Section 763 and, therefore, is vicariously liable fogtiyeme
acts of Geotrack in performing its maokt of the sewer line. (Dkts. 240, 244.) Avis and the Port
Authority both oppose JD2’s and Gemstar’'s motions.

The jury was instructed as follows concerning the meaning of an “operator” eetEmS
763 of theGeneral Business Law:

You have heard the parties argue about whether the Port Authority is the operator

of the underground sanitary line that was damaged during the Avis JFK project. An

operator is a person or entity that operates an undergroundyfacifécilities to

furnish any of the following services or materials: electricity, gaseansteyuid

petroleum products, telephone or telegraph communications, cable television,
sewage removal, traffic control systems, or water.

(Dkt. 221 (Jury Instructions).) In its verdict, the jury found that the Port Authorgynot
the operator of the sewer line in question. (Dkt. 222.)

As a threshold matter, the Court notes that its consideration of JD2’s and G&mstar’
motions for judgment notwithstandinbet verdict is limited to “the evidence that was actually
admitted at trial, not the earlier summary judgment records” or the new recatdiDih has
attached to its podtial motion. Rothstein v. Carriere373 F.3d 275, 284 (2d Cir. 2004ge also
LNC Investments, Inc. v. First Fidelity Bank26 F. Supp. 2d 778, 785 (S.D.N.Y. 2001) (“[l]t is
inherent in the standards which govern the granting or denial of a Rule 50(b) . . . motion that the
motion must be determined on the basis of the evidence the trial judge admitted amg the |

considered.”).
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In consideration of the evidence admitted at trial, the Court finds that a ratipnabpld
have found, as the jury hefeund that JD2 and Gemstar did not carry their burden to establish
that the Port Authority was the “operator” of the sewer line in question. Indeedatbenemerous
evidentiary grounds on which the jury might have made that determifaffon.examplenone
of the witnesses who testified at trial had personal knowledge of whetlrarthsuthority owned,
monitored, or maintained the sewer line in question, and neither JD2 nor Gemstar adduced any
documentary evidence to that effect. In the absence of such evidence, the juryhiagtswvit
discretion to find that JD2 and Gemstar had simply failed to satisfy theierbwfdproof as to
whether the Port Authority operated the sewer thén addition, the jury was also permitted to
credit the testimony of Port Authority engineenriStopher Ragnauth, who testifigdased on
personal knwledge that the Port Authority does not have a responsibility to maintain the sewer
lines running through JFK. (Tr. 2061-2062.)

To be sure, some of the evidence adduced at trial suggested that the Port Autlsdhty wa
operator of the sewer line in question. Evidence at trial showed that the Port Autlacriigted

as the operator of the sewer line on @&l notification records, the Port Authority in fact

9 JD2 contends that the Port Authority “admitted” in its summary judgment papeit tha
was the operator ghe sewer line in question. However, even assuming that JD2 has construed
those supposed “admissions” correctly, they are not binding at this phase af#tetit See
Fed. R. Civ. P. 56(g) (granting the district court discretion, when it denies a natisunimary
judgment, to “enter an order stating any material fact . . . that is not geninndispute and
treating the fact as establish in the [remainder of the] cass)alsd®ahuta v. Massekerguson,

Inc.,, 170 F.3d 125, 130 (2d Cir. 1999){fe district court’s judgment on the verdict after a full
trial on the merits [ ] supersedes the earlier summary judgment proce&dings

10 For example, JD2's and Gemstar’s experts, Brian Streb and Robert O’Conporeuir
to provide testimony concerning whether the Port Authority owned or operated thdisew¥et
neither expert had personal knowledge of that subject, nor did they identify a comaetieait f
basis on which to infer that the Port Authority operated the sewer line.1§T8, 19071921,
2028.)
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received a On€all notification in regard to the sewer line, the Port Authority hired Gdotoac
mark out the underground sewer line, and the Port Authority generally performsuatsutnly
for the utilities that it owns and operates. (Tr. 1539, 1585,-1489, 11881189.) As JD2 and
Gemstar argue, this evidence is all consistent with themdhat the Port Authority was the
operator of the sewer line in question. (Dkt. 248t ECF 120; Dkt. 244 at 9.3.) Given this
evidence, the jury may very well have been within its discretion to find that thAuRbdrity was
the operator of the sewer. However, given the absence of any witness with persoted gaoiv
whether the Port Authority was the operator of the sewer line, as well @stin@ryevidence, the
Court cannot find, as a matter of law, that “the evidence in favor of the mewmoverwhelming
that the jury could rationally reach no other reSuBroadnax 415 F.3dat 270.

Finally, the Court addresses JD2’s cursory request for a new trial pursiaadedral Rule
of Civil Procedure 59. (Dkt. 24P at ECF 2 (“Alternatively, this Court should order a new trial
on the issue [of the Port Authority’s vicarious liability].”).)ItBough it requests a new trial as an
“alternative” form of relief, JD2 fails to state the grounds on which a newstr@lld be granted.
“[A] court considering a Rule 59 motion for a new trial must bear in mind that thié stwauld
only grant such a motion when the jligwerdict is egregial” DLC Mgmt. Corp. v. Town of
Hyde Park 163 F.3d 124, 134 (2d Cir.1998) (citation omitted). “Tkaeagalgroundsfor anew
trial are that (1) the verdict is against the clear weight of the evidence; (@jatheurt was not
fair; (3) substantial errors occurred in the admission or rejection of evidence oritigeay refusal
of instructions to the jury; or (4) damages are sgie” Newtonv. City of NewYork 171 F.
Supp. 3d 156, 164 (S.D.N.Y. 2016). Here, although JD2 requested a new trial on the issue of the
Port Authority’s vicarious liability as an “alternative” remedy (Dkt. 248t ECF 2), JD2 has not

identified the pecific grounds on which a new trial should be grantedieed consideing the
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trial proceedings and the verdict as a whole, the Court findsuobground. Thus, JD2’s
perfunctory motion for a new trial is denied.
CONCLUSION

For the foregoing reasons, the Court resolves the parties’ variousripbstotions as
follows: (1) Avis's motion to amend the judgment (Dkt. 225)GRANTED and the Clerk of
Courtis directedto enter the Amended Judgment attached to this Of2)eAvis’s motion for
attorneys fees and costs (Dkt292)is GRANTED in part and DENIED in part, and JD2 is ordered
to reimburse Avis fo$826,915.47in attorney’s fees and $67,445.20 in litigation co$8 JD2's
motion forjudgment as a matter of law against Gemstar for contlaciamnity (Dkt. 239 is
DENIED; (5) JD2's and Gemstar's motions for judgment notwithstanding the verdictthas to

Port Authority’s vicarious liability for Geotrack’s negligence (Dkt. 240, 224)DENIED

SO ORDERED.

/s/ Pamela KChen

Pamela K. Chen
United States District Judge

Dated: Brooklyn, New York
March 6, 2018
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