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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK
JEREMIAH SULLIVAN, et al,

Plaintiffs,
ORDER

-against 12CV-05066 PKC)
117 LIBERTY STREET, LLC d/b/a POLONIA
DEVELOPMENT & PRESERVATION SERVICES,
CO., LLC, et al,

Defendants

PAMELA K. CHEN, United States District Judge:

On April 10, 2013the pro seDefendant Gerardo Sanche&é&nche? filed a motion to
dismiss (“Motion”) in violation of Judge William F. Kuntz, II's Individual RuledDk{. No. 8.)
Upon reassignment dhis action to this Court, Plaintiffs requested that this Court regard the
Motion merely as a request for a pmotion conference (Dkt. No. 10), which this Court
proceeded to db At the May 23, 2013 prenotion conferencehowever this Courtconsidered

on the meritandDENIED the Motion for the reasons set forth beldw.

* * *

! Becausepro selitigants are not required to request a-pration conference under this
Court’s Individual RulesseeRule 3.A (requiring only represented parties to seekrpogion
conferences), th Court is treating SanchezAgpril 10, 2013 submission as a motion.

2 At the conference,although not inthe Motion, Sanchezalso arguedas a basis for

dismissal the fact that Rintiffs’ counsel has not filed a notice of appearanééis argument
fails, because Plaintiffs’ counsel becameunsel of record for Plaintiffs upon filing the
complaint. (Dkt. No. 1);accord Pathways for Youth, Inc. v. Royal Indem, Glo. 05 Civ. 380,
2006 WL 2265047, at *1 (S.D.N.Y. Aug. 7, 2006) (noting that law firm “filed the complaint on
behalf of [plaintiff] and currently appears as [plaintiff’'s] counsel of reqord”
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1. Service of Processn Sanchez

Sanche first basis for dismissal isnproper service.Sancheargues that he “ha[s] not
been served personally, nor by mail, nor by any other means, with the ComplairasHaeev”
(Dkt. No. 8, at 2

On the contrary Sanchez was properly served. Federal Rule of Civil Procedure
(“FRCP”) 4(e)(1) provides that plaiiffs may properly serva personwith a summons and
complaint by “following [New York] law for serving a summons in an action brought ingourt
of general jurisdiction in [New York].”"FRCP4(e)(1). New York law permits personal service
“by delivering he summons within the state to a person of suitableand@liscretionat the
actual place of business .of the person to be servead. . .by mailing the summons by first
class mail to the person to be served at his or her actual place of hlisin#sthe additional
requirement that “proof of such service shall be filed with the clerk of the coughdesd in the
summons within twenty days of either such delivery or mailing, whicheverdasted later.”
N.Y. C.P.L.R. 8 308(2) (emphasis added).

Under New York law, dperson of suitable age and discretion” inclsidedoorman who
has otherwiséenied gprocess server access to the “actual place of businessthe person to
be served See AstredJnited Invs., L.P. v. OnitiriNo. 92 Civ. 0581, 1992 WL 346353, at *2
(S.D.N.Y. Nov. 18, 1992)Ydeemingservice proper, where plaintiff delivered summons and
complaint todoormanand mailed these documents to defen@amtefendant’s busines&)iting
F.l. DuPont, Glore Forgan & Co. v. Chenrtl N.Y.2d 794 (1977)) Effecting service by
delivering asummons and complaint to a doorman is only improper if plaintiffs do not
subsequently (ijnail these document® the person to be servaad (ii) file proof of service
with the court clerk See Opt Oubf IEAM, LLC v. Indus. Enters. of Am., InNlo. 11 Civ. 8470,

2012 WL 6135819, at *3 (S.D.N.Y. Dec. 11, 2012) (finding that “summons and complaint were
2



timely delivered to a ‘doorman/secretary’ at [defendant’s] offices,” but “‘mmdiled to
[defendant],” and that no proof of service was filed with court clerk).

In this action, he record reflects thgi) on November 20, 2012he process server
delivered the summons and complaint to the doorman at the addreSstkchezadmits § his
place of busines; (i) on the same day, the process server also sent by first class mail the
summons and complaint @ancheat the same address; and (iii) two weeks later, on December
4, 2012, proof of service was filed with the clerk of this CouseeDkt. No. 6.)

Accordingly, Sanchezwas properly served with the summons and complaint, &l
motion to dismis$ased on improper service is denied.

2. Plaintiff Jeremiah Sullivan’s(“Sullivan™ Status asthe President of Plaintiff
Bricklayers and Allied Craftworkers Local Union No. 1, B.A.C.l.U., AFCIO

(“Local 1)

Sanches second basis for dismissaltigt Sullivanis notthe “real” President of Local

1. Sanchezargues thatbecausé|a] person named Jeremiah Sullivan might be the father or
relativeof the Trustee and President of Local 1, but he is not that official,” Sullmanotassert
claims for delinquent dues and assessmemtsehalf of Local 1. (Dkt. No. 1, T 43; Dkt. No. 8,
at 3)

Sanchezfails to offer any support forthis argument which raises apurely factual
guestionthat isnot properlydecided on a motion to dismisSee, e.g.lbraheem v. Wackenhut
Servs., InGg.No. 09CV-5335, 2011 WL 4592832, at *2 (E.D.N.Y. Sept. 30, 20TDwnes, J.)
(“The issue of whether the plaintiff was was not a federal employee is a question of fact not

appropriate for a motion to dismispg.”

3 At the initial conference on February 22, 20B&nchezinformed Magistrate Judge

Robert M. Levy that the address is the “present addresSafuches place of business. (Dkt.
No. 9, at 32:18-33:12.)



Even if Sanchezould showthat Sullivan is not the “real” President of Local 1, dismissal
is not the appropriate responsérhe courtmay not dismisanaction for failure to prosecute in
the name of the real pguin interest until, after an objection, a reasonable time has been allowed
for the real party in interest to ratify, join, or be substituted into the actioRCPF17(a)(3)
(emphasis added)in Advanced Magnetics, Inc. v. Bayfront Partners,,|606 F.3d 1X2d Cir.
1997), the Second Circuit considered whether the district court correctly grantiefe¢hdants’
motion to dismiss certain claims, where “[tlhe complaint’s only pertinent flantheaisientity of
the party pursuing those claimsld. at 20. The Second Circuit held that, rather than dismissing
those claims, the district court should halewedthe “real parties in interest” to assénbse
claims by amending the complaint undgCP 17(a).Id. Similarly, should Sullivan turn out
not to be the President of Local 1, this Court would permit the “real party in i;teres
President of Local 1, to “ratify, join, or be substituted into the action,” raktzar dismiss the
claimsasserted on behalf of Local 1. FRCP 17(a)(3).

Accordingly, Sanchez’s motion to dismiss based on ittentity of the“real party” is
denied.

3. Joinder of Parties as Plaintiffs

Sanchez’s third basis for dismisgartainsto the joinder of purportedlynecessary and
indispensable parties” under FRCP 19(8panchez argues, in substance, that this acaommot
proceed unlesall trusteesof the Plaintiff multi-employer benefit plas)as well aghe employer
and employee representativestitéseplans,are joinel as plaintiffs (Dkt. No. 8, at 4.)This is

patently incorrect.

4 Magistrate Judge Robert M. Levy also found this argument unpersuaSieeDkt. No.

9, at 29:13-16.)



Nothing in theprovisionsof the Employee Retirement Income Security Act (“ERISA”)
upon which this action is premised supports Sanchez’s positiene, Plaintiffs have assed
claims (i) againsDefendant 117 Liberty Street, LLC d/b/a Polonia Development & Preservation
Services, Co., LLC for delinquent contributions under Section 515 of ERISA, 29 U.S.@¢58 11
and (ii) relatedly, against Sanchez for breaching hidutiary duties undeSection 4@ of
ERISA, 29 U.S.C. § 1104ee also id§ 1109 (“Any person who is a fiduciary with respect to a
plan who breaches any of the responsibilities, obligations, or duties imposed uponiésumyar
this subchapter shall be personally liable take goodto such planany losses to the plan
resulting from each such breach[.]” (emphasis added)). (Dkt. No. 1-78, 2®98.) Section
515 specifically permitsé fiduciaryfor or on behalf of a plahto seek “a judgmenin favor of
the plan” whereby “the courshall award the plan. .the unpaid contributions” among other
things. 29 U.S.C. § 1132(g)(2) (emphasis addd@dhus, he statutoryangua@ does not suggs
that such claims require joining parties other than the raoployer benefit plans and their
trustees who are already in this action.

Indeed,countless actionkaveproceeded, as herejth just the multtemployerbenefit
plans and/orsome but not all, of their trustees asserting similar claifer delinquent
contributions. See, e.g.Cement & Concrete Workers Dist. Council Welfare Fundjsimn
Fund, Annuity Fund, Educ. & Training Fund & Other FunddMetro Found. Contractors Inc.
699 F.3d 230 (2d Cir. 2012) (more than four mattiployerbenefit pans and tvo of their
trustee¥, Bricklayers Ins. & Welfare Fund. Primo Brick, Inc. No. 1XCV-5742, 2013 WL
2120318 (E.D.N.Y. May 15, 2013) (Block, J.) (six mdimployerbenefit pans); Annuity,
Pension, Welfare & Training Funds of the Int'l Union of Operating Eng’rs Local48, AFL-

CIOv. Rice Mohawk Structural Steel Carplo. 12CV-902, 2013 WL 1337389 (E.D.N.Y. Mar.



30, 2013) (Townes, J.kight trustees fofour multi-employerbenefit gans); Gesualdi v. Gen.
Concrete, InG. No. 112CV-1866, 2013 WL 1192954 (E.D.N.Y. Mar. 22, 2013) (Amon, C.J.)
(two trusteedor five multi-employerbenefit plans)Sheet Metal Workers’ Nat'l Pension Fund v.
Accra Sheetmetal LLONo. 12CV-2931, 2013 WL 867650 (E.D.N.Y. Mar. 7, 2013) (Spatt, J.)
(five multremployerbenefitplans).

Accordingly, Sanchez’s motion to dismidsased on the failure to jointher

parties is denied.

SO ORDERED:

/sl Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated:May 24, 2013
Brooklyn, New York



