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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

JOHN ARTHUR JOHNSON,

Plaintiff, MEMORANDUM AND ORDER
12-CV-5186 (RRM) (MDG)

- against -
CORRECTION OFFICER STEVENS; CAPTAIN
T. MAJORS, Shield #1617; CORRECTION
OFFICER C. HINES, Shield #18102,
Defendants.
ROSLYNN R. MAUSKOPF, Unitedbtates District Judge.
Plaintiff John Arthur Johnson, proceedipi® se brings this action pursuant to 42 U.S.C.
§ 1983, alleging violations of his constitutional rigikuring his incarcera at Rikers Island.
(SeeCompl. (Doc. No. 1).) Now before the Coigdefendants’ fully-briefed motion to dismiss
the complaint pursuant to Federal Rule of Civil Procedure 12(b)(6) for failure to state a claim on
which relief can be grantéd(Doc. No. 26.) For the reasaimat follow, defendants’ motion is
granted.
BACK GROUND?

In his complaint, Johnson alleges that he was “habitually harrass[ed] by false strip

searches . . . [and] write-ups . . . with delibelatlifference to his medical needs as an insulin

! Subsequent to the filing of the complaint, this Court granted Johnson leave to piroéeeda pauperisand
dismissed all claims brought against thte of New York and Warden Duffy.S¢eDoc. No. 5.) The Court
permitted Johnson’s claims against defendants Stevens, Majors, and Hines to pichcae8-4), and this motion
followed.

2 At this stage, the Court’s review is limited to the $aatleged or incorporated bgference in the complaint,
documents attached to the complaint, and matters of which the Court may take judicial Bedc€hambers v.
Time Warner, In¢.282 F.3d 147, 153 (2d Cir. 200BDiamond v. Local 807 Labor-Mgmt. Pension Fuh,. 12-
CV-5559 (RRM) (VVP), 2014 WL 527898, at *1 n.1 (E.D.NFeb. 7, 2014). The Court assumes the truth of the
facts alleged, and draws all reasonabferences in Johnson’s favoBee Harris v. Mills572 F.3d 66, 71 (2d Cir.
2009). The Court is iphowever, “bound to acceps true a[ny] legal conclusion couched as a factual allegation.”
Sharkey v. Quarantillo541 F.3d 75, 82—-83 (2d Cir. 2008) (quotidgpasan v. Allain478 U.S. 265, 286 (1986));
Williams ex rel. United Guardianship Servs. v. SHab. 12-CV-3953 (RRM) (RML), 2014 WL 1311154 at *1 n.1
(E.D.N.Y. Mar. 30, 2014).
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dependant [sic] diabetic” following his filing &fvo lawsuits against various New York City
police officers, prosecutors, and prison offisialleging a panoply afivil rights violations®
(Compl. at 2.) Specifically, Johnson alleges that‘diabetic shoes wetaken as a matter of
institutional policy of th[e] jail,”and replaced, contrary to his docs orders, with inappropriate
footwear. [d. at 3.) Johnson also alleges thattfoee months he was “placed in a high[-
]classification dorm” where he was subjectedepeated strip searches, and that defendants
“confiscated [his] clerg[y] shirt ancbllar” and a “white formal shirt” (Id.) Based on these
occurrences, Johnson alleges claims for dedileendifference to his medical needs and
harassment in violation of the Eighth Amendnierfid. at 4.)
DISCUSSION

In order to withstand defendants’ motiondismiss, Johnson’s complaint “must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief fflaugble on its face.™
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citigell Atlantic Corp. v. Twombjyb50 U.S. 544,

570 (2007)). Although the complaint need not aont‘detailed factual allegations,” simple
“[tlhreadbare recitals of the elements of a cause of adigrported by mere conclusory
statements, do not sufficelgbal, 556 U.S. at 678 (quotinbwombly 550 U.S. at 555). Rather,

the complaint must include “enough facts to statkaemn to relief that igplausible on its face,”

Twombly 550 U.S. at 570, which means “factual contbat allows the court to draw the

% These actionsJohnson v. Pugh et alNo. 11-CV-0385 (RRM) (MDG) (E.D.N.Y.), anébhnson v. Davis et al.
No. 12-CV-2449 (RRM) (MDG) (E.D.N.Y.), were also filed in this Court. On June 18, 2013, the Courtigtente
defendants’ motion to dismiss the form&eeNo. 11-CV-0385, Doc. No. 61. The latter case is still pending.

* Johnson does not claim any violation of his First Amendment rights in connection with the allejmmhtionfof

his clerical attire.See generally Salahuddin v. Gopd®7 F.3d 263, 273-79 (2d Cir. 2006). In any event, however,
any such a claim would also be subject to the administrative exhaustion requirement disfrass8de Johnson v.
Rowley 569 F.3d 40, 45 (2d Cir. 2009).

® The Eighth Amendment provides that “[e]xcessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.” U.S. Const. amend. VIII.
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reasonable inference that the defendahéable for the misconduct allegedifbal, 556 U.S. at
678 (citingTwombly 550 U.S. at 570).

The Court is also mindful, howevdhat Johnson brings this actipro se As such, his
complaint is held to a less exacting standheth a complaint drafted by an attorn&ee Haines
v. Kerner 404 U.S. 519, 520-21 (197B0pykin v. KeyCorp521 F.3d 202, 213-14 (2d Cir.
2008) (citation omitted). Becaupeo selitigants “are entitled to a liberal construction of their
pleadings,” the Court reads Johnson’s complaifitaise the strongestrguments that [it]
suggest[s].”Green v. United State260 F.3d 78, 83 (2d Cir. 2001) (internal citations omitted).
However, the Court “need not argupra selitigant’s case nor create a case forhe sewhich
does not exist."Molina v. New York956 F. Supp. 257, 259 (E.D.N.Y. 1995). WheppEase
plaintiff has altogether failed tatisfy a pleading requirement, tBeurt must dismiss the claim.
See Rodriguez v. Weprihl6 F.3d 62, 65 (2d Cir. 1997) (citation omitted).

|.  Exhaustion of Administrative Remedies

Defendants maintain that Johnson’s complainst be dismissed because he failed to
exhaust his administrative remedies undemhson Litigation Reform Act of 1996 (“PLRA"),
42 U.S.C. § 19972.The PLRA requires that an inmatehaust all available administrative
remedies before bringing action pursuant to section 1983ee id. The scope of the
exhaustion requirement is defined by the procedure utilized by the B&gimal v. Goord558
F.3d 119, 124 (2d Cir. 2009) (quotidgnes v. Bogkb49 U.S. 199, 218 (2007)) (“[T]o properly
exhaust administrative remedies prisoners rwashplete the administrative review process in
accordance with the applicable pedaral rules’ — rules that adefined not by the PLRA, but by

the prison grievance process its@lf The exhaustion requirement “applies to all inmate suits

® Defendants also urge that, in any event, the allegatiotieicomplaint fail to state @lausible claim for relief.
Because the Court agrees tllahnson’s claims are barred by his failtseexhaust his administrative remedies, it
need not reach defendants’ al&time arguments on the merits.
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about prison life, whether theyvolve general circumstances or particular episodes, and whether
they allege excessive force or some other wroi@gjano v. Goord380 F.3d 670, 675 (2d Cir.
2004) (quotingPorter v. Nusslg534 U.S. 516, 532 (2002)). Argb]risoners must utilize the
state’s grievance proceduregyaedless of whether the religbught is offered through those
procedures.”’Espinal 558 F.3d at 124 (citinBooth v. Churner532 U.S. 731, 741 (2001)).
Requiring exhaustion is intended not only féaluce the quantity and improve the quality
of prisoner suits,Porter, 534 U.S. at 524, but also to “serve a constructive purpose in resolving
inmate claims, remedying errors by prison offisjand streamlining ardarifying those issues
that remain for a court to decideNeal v. Goord267 F.3d 116, 122 (2d Cir. 2001). As a result,
courts decline to require exhdios only in a narrow set of cinenstances. Specifically, the need
to exhaust is discharged whéig administrative remedies wemet available; (2) a defendant
either waived or is estopped from raising felto exhaust as a defense; or (3) there exist
“special circumstances, such as a reasomaldenderstanding of thgrievance procedures,
[that] justify the prisoner’s failure to amply with the exhaustion requirementRuggiero v.
Cnty. of Orange467 F.3d 170, 175 (2d Cir. 2006) (citirgmphill v. New York380 F.3d 680,
686 (2d Cir. 2004)).
In this case, it is clear thavkdnson did not exhaust his remedielmistead, he appears to

argue that he was excused from doing so bedhese is no required administrative process.

" Johnson never alleges that he filed a grievance relating to his allegations that he was strip seavetneer, Ho
interpreted liberally, Johnson’s opposition could be realiggest that he did file a grievance potentially related to
his medical needs.SéeDoc. No. 25 at 8.) Nevertheless, “[tlhe Supreme Court has held that ‘the PLRA exhaustion
requirement requires proper exhaustioRivera v. Anna M. Kross CtiNo. 10-CV-8696 (RJH), 2012 WL 383941,

at *3 (S.D.N.Y. Feb. 7, 2012) (quotiMyoodford v. Ngp548 U.S. 81, 93 (2006)), which “means using all steps that
the agency holds outfernandez v. Coffeyp82 F.3d 303, 305 (2d Cir. 2009) (quotMipodford 548 U.S. at 90),

and “follow[ing] the applicable proceduralles of the prison grievance procesddgnes v. Fed. Bureau of Prisgns

No. 11-CV-4733 (KAM) (MDG), 2013 WL 5300721, at *6 (E.D.N.Y. Sept. 19, 2013) (cilioges 549 U.S. at

218). Johnson does not allege that he requested a hearing or otherwise pursued the grievance, andhisourts in t
Circuit have repeatedly held that a prisoner in custody of the New York City Department of Gosredto has not
received a response to a grievance but has not requdstedirsg has not exhausted haministrative remedies for
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(Compl. at 4.) That is not the case. The Newk City Department o€orrection (“DOC”) in
fact employs a robust grievance proceduredaoeiving and evaluating inmate complaihtSee,
e.g, Riverg 2012 WL 383941, at *3 (quotir@rince v. Latunji 746 F. Supp. 2d 491, 495
(S.D.N.Y. 2010)) (“The New York City Depanent of Correction’s Inmate Grievance
Resolution Program (‘IGRP’) consists of five lé&vef review for inmate grievances, all of
which must be exhausted for a prisoner to rtfeeexhaustion requirement.”). For complaints
not alleging assault or harassmehgt procedure requires thatiamate first file a grievance
with the Inmate Grievance Resolution Committegh the option to appeal any decision to the
facility superintendent, the Central Office Rewi Committee, and the Board of Corrections.
(See generallipoc. No. 27-2.) Only after all of thesavenues are exhausted may an inmate
initiate a federal actionCf. Tartt v. City of New YoriNo. 12-CV-5405 (VEC), 2014 WL
3388849, at *2 (S.D.N.Y. July 11, 2014). A sepeyaxpedited process is available “for
grievances involving harassmeand strip searchesld. at *3. Johnson did not exhaust his
remedies under either procedure for either claina, the Court addresses the ramifications for
each claim below.

A. DéliberateIndifferenceto Medical Needs

Johnson first claims deliberate indifferencét® medical needs, as demonstrated by the

prison’s confiscation of his diatic shoes and issuance of gély inapproprite footwear.

purposes of the PLRA."Rivera 2012 WL 383941, at *5. Even assuming that Johnson did file a grievance that
touches on his medical needs, nothing in his complaint or opposition suggests that he took any further steps.

8 As indicated above, the Court may consider teratof which judicial notice may be takenBrass v. Am. Film
Techs. 987 F.2d 142, 150 (2d Cir. 1993phnson v. PugiNo. 11-CV-385 (RRM) (MDG), 2013 WL 3013661, at

*2 (E.D.N.Y. June 18, 2013). The DOC's grievance procedure is publicly available online at
http://www.nyc.gov/html/doc/downbds/pdf/3375R-A.pdf, and is attached as ExhibitdgeDoc. No. 27-2), to
defendants’ Affidavit in Support of their Motion to Dismiss. The Court may take judicial notice of thatymeced
Cf. Myers v. City of New Yarlo. 11-CV-8525 (PAE), 2012 WL 3776707, at *4 n.6 (S.D.N.Y. Aug. 29, 2012),
aff'd, 529 F. App’x 105 (2d Cir. 2013) (collecting cases and noting that courts in this circuit routinelydiala ju
notice of the DOC grievance procedure).



“Deliberate indifference to a prisoner’s serigusdical needs constis cruel and unusual
punishment, in violation of the Eighth Amendmead,made applicable to the states through the
Fourteenth Amendment."Bellotto v. Cnty. of Orange48 F. App'x 232, 236 (2d Cir. 2007)
(citing Estelle v. Gamblet29 U.S. 97, 104 (1976)). “Claimsserting ‘deliberate indifference’
concerning medical care are allegations thiatmhin the exhaustin requirement of the

PLRA.” Davis v. Reilly324 F. Supp. 2d 361, 365 (E.D.N.Y. 2004) (citdapz v. ParkdyNo.
02-CV-5821 (PKC) (DF), 2004 WL 1052779, at *4 (S.D.N.Y. May 11, 2004)). But despite
having filed numerous other griawges in the past, Johnson simply declined to do so here. And
nothing in his papers revealSraasonable misunderstding of the grievace procedures” that
would justify that failure® Ruggierq 467 F.3d at 175. There is no suggestion, for instance, that
Johnson’s “mistaken belief” that he need not eshéis claim was attribable to any reasonable
reliance on DOC regulationdvccloud v. RoyNo. 08-CV-839 (LEK) (ATB), 2010 WL 985731,

at *4 (N.D.N.Y. Feb. 22, 2010)ep. and recommendation adopted2®10 WL 985737

(N.D.N.Y. Mar.16, 2010) (citingBoddie v. Bradley228 F. App’x 5, 7 (2d Cir. 2006)). And

“[i]t is well established thathe PLRA’s exhaustion requirement cannot be waived based upon

[a] plaintiff's belief that pusuing administrative remedieuld be ineffective or futile*

°® Whether a claim is brought by aepirial detainee or a convicted inmate, this analysis is the s8eeNielsen v.
Rabin 746 F.3d 58, 63 n.3 (2d Cir. 2014) (quotidgiozzo v. Koremarb81 F.3d 63, 72 (2d Cir. 2009), and noting
that “[c]laims for deliberaténdifference . . . should be analyzed untter same standard irrespective of whether
they are brought under the Eighdr Fourteenth Amendment”)

% The Court notes that Johnson’s opposition describes numerous other events that are not the subject df, this lawsu
and asserts that he was denied the paperwork necessary to file a grievance on prior ocSagipagy.0oc. No.

25 at 6-7.) But Johnson does not allege such a dertfaisicase; rather, he asserts simply that no grievance was
required. $eeCompl. at 4.) Indeed, Johnson states plainly that his “legal standing is based on not going through
grievance proceeding[s], or procedure[s].” (Doc. No. 25 at 8.) The Court therefore need not consider whether
Johnson was prevented from filing a grievance. Notably, Johnson also indicatesviaatabée to file additional
grievances subsequent to those occasions on whislahallegedly denied the necessary paperw@keoc. No.

25 at 8.)

1 Rather, “[tlhe appropriate recourse wheprisoner believes that he will loss lgirievance is to file the grievance,
lose, exhaust the administrative avenues of appeal, and thenTsuit,"”2014 WL 3388849, at *4 (citing/oodford
548 U.S. at 89-90).



Berry v. City of N.Y.No. 00-CV-2834, 2002 WL 31045943, at *7 (S.D.N.Y. June 11, 2002)
(collecting casespgccord Myers v. City of New YQrR012 WL 3776707, at *5 (collecting
cases). Johnson’s bare assertion thatwestiom was unnecessary is both incorrect and
insufficient to excuse his failure to exhaustdukninistrative remedies. As such, the PLRA bars
his claim for deliberate indifference to his medical nééds.

B. Unreasonable Strip Searches

Johnson next claims that he was subjeta@&peated unreasonable strip searches,
ostensibly in retaliation for wang filed two federal civil righd lawsuits. “Generally, strip
searches have been upheld as a reasonable seceasyre within a correctional facility even in
the absence of probable cause as long asaieeselated to a legitiate penological goal.Jean-
Laurent v. Wilkerso438 F. Supp. 2d 318, 323 (S.D.N.Y. 20G8J'd, 461 F. App’x 18 (2d Cir.
2012). “[A]lthough inmates do possess a limited righbodily privacy, sme aspects of that
right must yield to searches for contrabanaresandom visual body-cavity searches, so that
prison administrators may maintain secustyd discipline in their institutions.Covino v.
Patrissi 967 F.2d 73, 79 (2d Cir. 1992) (citi@umbey v. Meachuns84 F.2d 712, 714 (10th
Cir. 1982)). A strip search may be unconstitudiipimowever, “if it is unriated to any legitimate
penological goal or if it islesigned to intimidate, harass, or punisbean-Laurent438 F. Supp.

2d at 323.

12 Even if Johnson’s claim were not barred under th&®Lthe complaint fails plausibly to allege deliberate
indifference on the part of prison dfils. “Deliberate indifference is mental state equivalent to subjective
recklessness, as the termuged in criminal law.”Salahuddin 467 F.3d at 280 (citingarmer v. Brennan511 U.S.
825, 839-40 (1994)). Here, Johnson has not alleged asytdastiggest that defendants “disregarded a risk of harm

. of which the defendant[s] w[ere] awareCaiozzg 581 F.3d at 71 (citingrarmer, 511 U.S. at 837). In
particular, although Johnson insists that the attachedcaledcord dated August 3, 2012, required prison officials
to provide him with diabetic shoes, the form calls dialy “institutional footwear and an extra-matress [sic] for
medical reasons.” (Compl. at 7.) A subsequent medical form dated September 18p2&ERjuest that Johnson
be permitted to “b[r]ing in supportive foot ware [sic] from his property (if [it] meets NIC sgaeduirements) for
medical reasons.”ld. at 8.) Johnson does not allege, however, that prison officials failed to honor the request from
September 10.



Johnson also failed to exhauss hidministrative remedies withspect to this claim, and
other courts have acknowledgedittt{b]eing subjected to visuatrip searches is a grievable
offense for which a prisoner must exisaall administrative remediesl’eon v. City of New
York No. 13-CV-5407 (CM), 2014 WL 3408206, at *3 (S.D.N.Y. July 10, 204&@;also
Johnson v. SchrirdNo. 12-CV-7239 (WHP), 2013 Wh718474, at *3 (S.D.N.Y. Oct. 15,
2013). Here, however, Johnson atssthat the strigearches were a form of harassment
perpetrated in retaliation for his filing of two lawts, and therefore that he was not required to
invoke the grievance procedure. (Doc. No. 28.atThe relevant portion of the DOC grievance
procedure explicitly provides that “[ijnmate allegations of assault or harassment by either staff or
inmates are not grievable umdbe grievance mechanisrt”(Doc. No. 27-2 at 2.)
Nevertheless, New York City has establishedpasste expedited process for filing grievances
alleging assault or harassmefee Tartt2014 WL 3388849, at *3 (citing 7 N.Y. Comp. Codes
R. & Regs. 88 701.5, 701.8, 701.10). Theneasndication that Johnson maaey attempt to
exhaust his claim of harassment under eithergqatore, however, and thus this claim too is
barred by the PLRA.

Futility of Amendment

Even affording Johnsonjsro secomplaint the most liberal reading possible, his
allegations fail to state a claimrfarhich relief can be grantedsenerally, “the court should not
dismiss without granting leave &mend at least once whenlzelial reading ofhe complaint
gives any indication that a valalaim might be stated.Gomez v. USAA Fed. Sav. Bahk1

F.3d 794, 795-96 (2d Cir. 1999) (quotiBganum v. Clark927 F.2d 698, 705 (2d Cir. 1991)).

131t does, however, provide that any such complantemitted via the grievance procedure be “hand delivered by
[Inmate Grievance Resolution Committestdff, on the day of receipt, toettoffice of the Commanding Officer, or
designee, where the form $Hae time-stamped and an appropriate yentade in a confidential [Inmate Grievance
Resolution Program] ASSALT/HARASSMENT logbook.” §eeDoc. No. 27-2 at 2.)
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In this case, however, “[t]he @iblem with [Johnson]’'s causes of action is substantive . . . [and]
better pleading would not cure itCuoco v. Moritsugu222 F.3d 99, 112 (2d Cir. 2000). Leave
to amend is therefore denied as futild.; see also Watkins v. Hyné¢o. 13-CV-5029 (RRM)
(LB), 2014 WL 4065095, at *2 (E.D.N.Y. Aug. 15, 2014).
CONCLUSION

For the foregoing reasons, defendants’ motmdismiss (Doc. No. 26) is granted. The
Court certifies that any appeal from this Memorandum and Order would not be taken in good
faith, andin forma pauperistatus is therefore denied for the purpose of an apfeal.
Coppedge v. United State369 U.S. 438, 444-45 (1962).

The Clerk of Court is direet to transmit a copy of thildemorandum and Order and the

accompanying Judgment to plainiifo sevia U.S. mail, and to note the mailing on the docket.

SO ORDERED.

Dated: Brooklyn, New York Roslynn R. Mawskepf
SeptembeR?2,2014

ROSLYNNR. MAUSKOPF
UnitedState<District Judge



