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UNITED STATES DISTRICT COURT FOR ONLINE PUBLICATION ONLY
EASTERN DISTRICT OF NEW YORK

LOUISE PANTELEONE, IAN PANTELEONE,
LINDA PANTELEONE, et al.,
Plaintiffs, MEMORANDUM

AND ORDER

- VErsus 12-CV-5415(JG)
ENVIRONMENTAL ENGINEERING AND
CONTRACTING, MARK ZEKO, JOHN
SHAFFER, DOES L5,

Defendand.

APPEARANCES

GACOVINO, LAKE & ASSOCIATES
270 West Main Street
Sayville, NY 11782
By: Robert J. Dallas
Attorneys for Plaintiffs

WUERSCH & GERING LLP
100Wall Street, 10 FI.
New York, NY 100®

By: Francisco Di Pietro
Attorneys for Defendants

JOHN GLEESON, United States District Judge:

Louise, lan and Linda Panteleoc@mmenced this action against defendants
Environmental Engineering and Ceoentting(“EEC”), Mark Zeko, John Shaffer, and
unidentified otherasserting claims dfl) professional negligence; (2) negligence; (3) breach of
contract; and (4) breach tifecovenant of good faith and fair dealing. EEC, Zeko and Shaffer
now move to dismiss the complaint pursuant to Federal Rule of Civil Procedure 12(b)(6) on the
ground that the claims are barred by the statute of limitatiBos the reasons set forth below,
the motion igdeniedto the extent that plaintiffs allege that the defendeh#sged an excessive

amount for the work performed. In all other respects the motion is granted.
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BACKGROUND

Thefacts set forth here are drawn from the plaintiffs’ complaint, and are adsume
to be true for the purposes of this motion.

Thelaw firm of Girardi & Keesg(referred to here dshelaw firm”) filed atoxic
tort actionagainst ExxonMobil (“Exxon”) in 2005 on behalf tbie plaintiffs in this casg
allegingpersonal injuries sustained as a result of toxic exposure. CtHhrhplhe lawsuit
allegedthatExxon caused pollution in and arouthe Greenpoint section of Brooklyhew
York. The law firmretainedEEC on behalf oplaintiffs to “conduct research, sampling, and
testing in and around the alleged contaminated Greenaiaa to supportthe litigation against
Exxon and other defendants. Compl. 7. Zeko and Shaffer are employees of EEC.

In 2006, EEC agreed to asguaintiffs in developing and buildg their case
against Exxorby testing air and water samplaesGreenpoint Compl. 8. The costs were
borne byplaintiffs, whoallegethatthis created “a professional relationship betwexaintiffs]
and [defendant8]that lasted from 2006 until the underlying claim was settled in 2012. Compl. |
1 910, Mot. in Opp. pp. 3-4. Also, it was “understood that the information and tests were meant
to be confidential as paof the plaintiffs’] work product.” Compl. { 10.

During the environmentaésting Zekadisseminaté information related to the
testingthat was being conductedCompl. § 14.He also provided an outside attorney with
“confidential work product documeritsvithout the approval of the law firm or plaintiffs.

Compl. 11 15-18. The outside attorney shared the confidential work product informi#tion
the media. Compl. § 18. In May 20@8aintiffs learnedof the dissemination of the information

when defendants were presented with a subpoena for the test results. {Jjat8@l0. After

! Thecomplaint states that it is brought the named plaintiffs in their “individual and

repregntative capacities and on behalf of the clasdlgfersons similarly situateéd. Compl. at 1. However,
plaintiffs clarified at oral argument thtteyare no longeseeking tgursuea class action.
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learning this, plaintiffsnoved fora protectve orderfor the documentsassertinghat they
constituted work product, and the motiwwasgrantedoy the statecourt. Compl. § 22.

Plaintiffs allege thathe defendants in thExxon litigationwere aware that Zeko
was dissemirtang confidential information, @mpl. § 4, and this compromised the usefulness of
the work performed biEC up until that point, Compl. 1 24. Plaintiffs paid $727,269.48 for the

work performed by EEC and the other defendanthkis case

DISCUSSION
A. TheStandard of Review

Under the Federal Rule$ Givil Procedure, a compliat “must contain . . a short
and plain statement of the claim showing that the [plaintiff] is entitled to relief.” FEediv. P.
8(a)(2). A complaint that does not do so will be dismissed for failing to stateraugain which
relief can be grantedSeeFed. R. Civ. P. 12(b)(6RiFolco v. MSNBC Cable L.L.C622 F.3d
104, 110 (2d Cir. 2010).

For decades, the oftted standard for assessing the sufficiency of a complaint
was the Supreme Court’s statement of “the accepted rula tmahplaint should not be
dismissed for failure to state a claim unless it appears beyond doubt that th# péairgrove
no set of facts in support of his claim which would entitle him to reli€ohley v. Gibson355
U.S. 41, 45-46 (1957). Bell Atlantic Corp v. Twombly550 U.S. 544 (2007), amshcroft v.
Igbal, 129 S. Ct. 1937 (2009), however, the Supreme Court “retireddhkeyno-setof-facts
test,”id. at 1944, in place of a new standard for addressing the sufficiency of a complamt unde

Rule 8(a).



Under the new standardy tomplaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible on its fadedt 1949 (quoting
Twombly 550 U.S. at 570.) This standard requires factual allegations that, taken as true,
demonstrate “more than a sheer possibility that a defendant has acted imlawdulIf a
complaint allows a court to infer no more than “the mere possibility of misconduct, the
complaint has alleged but it has not ‘show[n]’ “that the pleader is entitled to relief.Td. at
1950 (quoting Fed. R. Civ. P. 8(a)(2)) (alteration in original).

This standard “does not require ‘detailed factual allegations,’ but it demanels mor
than an unadorned, tlefendanunlawfully-harmedme accusation.’ld. at 1949 (quoting
Twombly 550 U.S. at 555). A complaint must offer more than “labels and conclusions,™ *a
formulaic recitation of the elements of a cause of action” or “nakedtasm®s] devoid of
‘further factual enhancement.’Td. (quotingTwombly 550 U.S. at 555, 557) (alteration in
original).

In assessing whether a complaint meets the plausibility standanakt slvould
first identify any allegations in the complaint that “are no more than csinalsi’ and therefore
“are not entitled to the assumption of truthd. at 1950;see alsdHayden v. Patersorf94 F.3d
150, 161 (2d Cir. 2010). Second, a court should assume that any remainiptpadied
allegations are true and “then determine whether they plausibly ge/éoran entitlement to
relief.” Igbal, 129 S. Ct. at 195@ee also Ruston v. Town Bd. for Skaneatél&@ F.3d 55, 59
(2d Cir.2010, cert. denied131 S. Ct. 824 (2010).

“The lapse of a limitations period is an affirmative defense that a defendant mus
plead and prove. Fed.R.Civ.P. 8(c)pwever, a defendant may raise an affirmative defense in

a preanswerRule 12(b)(6) motion if the defense appears on the face of the complaint.
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v. Wright,386 F.3d 432, 436 (2d Cir.2004ge alsd Charles Alan Wright & Arthur R. Miller,
Federal Practice & Procedure § 1226 (3d ed. 2008daehr v. Hartford Financial Services
Group, Inc, 547 F.3d 406, 426 (2d Cir. 2008).

B. The Timeliness of the Claims

Defendants contend that plaintiffs’ claims are subject to the-fl@aelimitations
period for nonmedical malpractice claims set forthNiew York Civil PracticeLaw and Rules
(“CPLR") § 214(6) Plaintiffs argue that the siears limitations periodet forth in CPLR 8§
213(2) for actions alleging breach of contract is applicable here, not theygmestatute. The
issue raised by the motion is whether plaintiffs’ claims alleglpractice by professionals. For
the most part, | conclude that they do.

CPLR§ 214(6)states that “an action to recover damages for malpractice, other
than medical, dental or podiatric malpractice, regardless of whether theyimgldreory is
basedn contract or tort” is subject to a thrgear state of limitationsPrior to a 1996
amendment to that provisipthe statute of limitationapplicablein a nonmedical malpractice
actiondepended on the proposed remedy, ndhertheory of liability. Seg e.g, Santulli v.
Englert, Reilly & McHugh, P.C.78 N.Y.2d 700, 708 (1992)These cases held that liability
would not have existed between the parties without the contractual relationdhi@athere
was an implied agreement to perform professligervices using due carer re R.M. Kliment
& Frances Halsband, Architect8 N.Y.3d 538, 541 (2004) (citifgantull, 78 N.Y.2d at 707,
Sears, Roebuck & Co. v. Enco Asso£3.N.Y.2d 389, 396 (1977)). Thus, courts applied the
six-year statute of iitations on the theore plaintiffs were allegingegligent performance of
contractin “contractual” malpractice caseSeeg e.g.,Sears, Roebuck & Ca13 N.Y.2d at 395-

396. Plaintiffs were permitted to maintainpgaofessionamalpractice action under a breach of
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contract theorgubject to the permissiva@x-year statute of limitations, btheywere limited to
the damages available in a contract action if the theae malpractice limitationgeriod had
expired. SeeSantulli 78 N.Y.2d at 709.

The 1996 amendment changed all that. In the eyes of the legislature, pre-
amendment case law hddbrogate[ed] and ccumvent[ed] legislative intenBy allowing
actions that were technically malpractice actions to proceed undeye@asigontract statutef
limitations™ In re R.M. Kliment & Frances Halsband, Architec@3N.Y.3d 538, 541 (2004)
(quoting Revised Assembly Mem. in Support, Bill Jacket, L 1996, ch. 623). Under the amended
provision,“where the underlying complaint is one which essentidfyms that there was a
failure to utilize reasonable care or where acts of omission or negligence gee alteclaimed,
the statute of limitations shall be three years if the case comes within the pohd&AR
214(6), regardless of whether the theory is based in tort or in a breach of conttaat.541-42
(internal quotation marks omittedThus, even if a plaintifhlleges a breach of an express
contractual promise&g 214(6)’s thregrear limitations period applies as long as the defendant is a
professional who would be expected to accomplish the promised action by using dwercare e
in the absence of the contractoaligation. Id. at 542 (making ordinary professional obligations
express terms of an agreement does not remove a claimed dféaelobligation “from the
realm of negligence”).

As the New York Court of Appeals has observed, the 1996 amendment to §
214(6) “ended one quandary but exposed another: who are the ‘professionals’ whose
misfeasance toward clients is subject to the shortened limitations ped®e Scientific

Research, Inc. v. NIA Group6 N.Y.2d 20, 25 (2001%ee also idat 28 (‘Here, that task is



complicated by the fact that, @PLR 214(6), ‘malpractice’ is undefined and ‘professional’
unmentioned).

Defendants argue that this case is a malpractice claim because plaintiffs allege,
inter alia, that defendants failed to keep the research from their environmental testsrt@tfide
and thus brea@d the professionaluty of care.And because this is a malpriaet casethe
argument continues, plaintiffsomplaint is timebarred by the thregear state of limitations.
Specifically,plaintiffs allege that they discovered the breach of confidentiality thadtide
heart of defendants’ alleged malfeasandglay 2008, when they were presented with a
subpoena for the test results defendants had disclosed. ComplITKelthreeyear statute of
limitations governing professional negligence clabased on that conduct accrued at that.time
Therefore, the peard to assert thprofessional negligence clagexpired no later than May
2011. Since the action was filed on September 25, 2012, the defendants conclude that any
professional negligence claims grae-barred?

Plaintiffs argue that defendants are not professipbatsight off the bat their
argument runs up against their own allegations in the complaineyspecificallyalegethat
defendants werkired as professionals in environmental consultmngl, the malpractice claim
the complaints explicitly based on defendantstatus as “professiondlsCompl. 1 10, 27.
Plaintiffs furtherallege thatdefendantsailed to perform the services for which they were hired
with the applicable “professional duty][,] skill, diligence, prudence, and ¢&eeping the
information confidential.” Compl. 1 10, 27And plaintiffs claim that the parties entered into a

professional relationship of trust and confidence. Compl. {1 10, 13, 27. As mentioned,

2 Defendants do not address plaintiffs’ remagnataims, which allege that defendants esearged for their

services and charged plaintiffs for services not perforpuesiuant tahe terms and conditions of the agreement.
SeeCompl. § 51.
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plaintiffs now claimthat, despite those allegatgrdefendants are not professionals. Mot. in
Opp. at p. 8.Recognizing that this argumentimstension, to put it mildly, witlthe factshey
alleged in their complaint, plaintifisrgue that thegre permittedy Fed. R. Civ. P. 8(d)(3) to
allege incosistent claims Mem in Opp. at pp. 5-6.

First, plaintiffs misapprehend the applicability of Rule 8(d)(3) to theinraent.
They assert that “Defendants are asking the Court to consider them ipraEsssmply because
Plaintiffs stated in their Copfaint that Defendants owed Plaintiffs a professional duty. ...
However, Plaintiffs went om their Complainto aver that Defendants breached an ordinary
duty as well abreached the covenants of good faith and fair dealing as well as multiple
contracts ...” Memin Opp. At 5. But those aresimply multiple theories of liability, not
inconsistent ones. Condubiat breaches a professional’s duty of care can also breach that
professional’s contract with the plaintiff, and under New York law the shorter;ybeze
limitations period applies to all of those claims even if they are alleged as breachegadtcont
and even ithe breach of care violates an expressfted contractual obligation.

In any event, plaintiffs’ attempted disavdved their own factual pleadings
does'’t altermy conclusion that their claims fall squarely withi2 84(6). The qualitiesof
professionals includ&extensive formal learning and training, licensure and regulation indicating
a qualification to practice, a code of conduct imposing standards beyond those accigted i
marketplace and a system of discipline for violation of those stand&t#si5e Scientific
Research, Inc. v. NIA Group, In@6 N.Y.2d 20, 29 (2001). “Additionally, a professional
relationship is one of trust and confidence, carrying with it a duty to counsel and aigvitse' cl
Id. This definition fmplements the Legislature’s intention that the shorteradtstof

limitations benefit aliscrete group of personslid.



Environmentakngineers andonsultants of courdé this description. They
conductsite assessments in suppaf real estate transactions; thedssign, operatand mairdin
pollution control systems; they assist in environmental permitting activitieg;conduct testing
of properties to determinéthere is contamination; they are integrally involved in the
remediation of contaminated properties; they assist, as they did in the undaclyamghere, in
gathering, organizing and presenting facts relatgebtmlingenvironmental litigation.See
generallyChris Mattison, “Professional Liability of Environmental ConsultanEyt the
DefenseMarch 1998, at 34.They areconsidered professionals by other cour8ee e.g,
TyreeOrg., Ltd. v. Cashin AssqodNo. 12361-05, 2007 N.Y. Misc. 3d 1220(A), *6 (N.Y. App.

Div. 2007) (noting that an environmental consultant working within an engineering firm is a
professional and subject to the standards of professional conduct of engieadcs v.

Pickering Envtl. Consultants, IndNo. W2006-0097&OA-R3-CV, 2007 WL 1610093 364,

*19, *22 (Tenn. Ct. App. 2007) (considering a geologist and engineer who performed & Phase
environmental assessment to be environmental professionals and holding them tsssoopaife
standard of careponnieview Homeowners Ass’n LLC v. Woodmont Builders, NIoC03¢ev-

4317 (DRD), 2006 WL 1982882, * (D.N.J. 2006) (recognizing that “an environmental consultant
must conform to standard of care possessed by members of the profession in good.standing

"); Grand Street Artists. Gen. Elec. Cp19 F. Supp. 2d 242, 248 (D.N.J. 1998) (“[I]t is well
settled that an environmental consultant must conform to a standard of care pdsgesse

members of the profession in good standing”). . .

3 The Environmental Protection Agency (“EPA”) defines animmmental professional as “a

person who possesses sufficient specific education, training, aedesqe necessary to exercise professional
judgment to develop opinions and conclusions regarding conditiditative of releases or threatened releases .
on, at, in, or to a property . . .” 40 C.F.R. § 312.1(2006).
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EEC, Zekd and Shaffer were hireas enironmental consultantsy plaintiffs to
investigate contamination in Greenpoint because of their particularized knowledigepertise
They were tasked with providing accurate environmegséssments fptaintiffs’ use in
litigation. The nature otheir profession and the speci@iloaracter of the servicéisey were
retained to provide assisancein environmentalitigation — created a relationship tust and
confidence. All of these reasons no doubt contributed to the plaintiffs’ own unambiguous
characterization of them as professionals in the complaint beforé ecnacludefor purposes of
the application of CPLR § 214(&)atdefendantsre professionals artdat theyentered into a
professional relationship wighlaintiffs.

That doesn’t conclude the inquiry, however. | still must determine which of
plaintiffs’ claims are essentially malpractice claif@sd thugime-barred unde€CPLR 214(6)
and which are not.

Professional malpractice is a species of negligemzker New York lawHydro
Investors, Inc. v. Trafalgar Power In@27 F.3d 8, 15 (2d Cir. 2000). For purposes of CPLR
214(6) malpractice means the “negligence of a member of a profession in timselth his
client.” Cubito v.Kreiskerg, 419 N.Y.S.2d 578, 580 (1979). To prevail on a professional
malpractice claim, a plaintiff must demonstrate the elements of negligence, e thiaeach of
dutywasby a professional in a “departure from accepted standards of praciee.VTech
Holdings, Ltd. v. Pricewaterhouse Coopers, LBB8 F.Supp.2d 255, 262 (S.D.N.Y. 2004).

Plaintiffs repeatedly allege thellowing list of grievances in their complaint:
defendants (1) failed to diligently finish the tests results in a timely ma)éajléd to keep the

information confidential; (3) released information for another’'s commegeial to the detriment

4 The complaint identifies Shaffer as a principal of EEC; at oral arguphaintiffs’counsel

identified Zekoas a geologist.
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of the plaintiffs; (4) failed to gain permission from the plaintiffs to discuss thiedeorial

research with others; (5) failed to protect information under work product; (@echplaintiffs
an excessive amount for the work performed; and (7) charged plaintiffs for services not
performedpursuant to the terms and conditions of the agreement. Compl. 11 28, 35, 51.

The nature oflefendants’ relationshipith and serviceprovidedfor plaintiffs
gave rise to a duty of reasonable care that is independent of their contratigatlons.
Defendantavere hired to “conduct confidential research” itatintiffs as their “consultants in
the prosecution of claims for personal injuries arising out of environmental coatamf in
Greenpoint. Compl. § 26Defendantsenvironmental research was intended to assist plaintiffs
in their lawsuit against Exxon, atigey werepart of plaintiffs’legal team.Ther investigative
andconsultative services required a redaship of trust and confidence.

With this in mind, | conclude that the following claims against defendaats
essentially malpractice claims and barred by the theae statute ofimitations defendantg(1)
failedto diligently finish the test results in a timely manng?) “failed to keep he information
confidential”; (3 “released information for another’'s commial gain to the detriment of the
[plaintiffs]”; (4) “failed to gain permission fronthe [plaintiffs] to discuss the confideat
research with others; and (5) “failed to proteébrmation under work product;” and (6) and
charged plaintiffs for services not performed pursuant to the terms and conditibas of t
agreemat. Compl.  51. Whether the obligations to conduct the environmental research
diligently and in a timely manner, and to keepriggultsconfidential,areimplicit in the
particular undertaking or expressly identified as a contractual teeyarein essence claim
that defendants violated an ordinary professional obligation that inhered in thegswogl

relationship with plaintiffs Those claims are timearredby CPLR 214(6).
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Further, plaintiffs’claim for breach of the covenant of fair dealing and good faith
is also timebarred as being essentially a professional malpractice claim. Plawvditfsous
complaint has not persuaded me that this claim describes anythinghawoefendantdreach
of professional duty through the dissemination of confidential research.

Plaintiffs’s remaining claim sourgdonly in contract an$ not barre by the six
year statute of limitations. The clatimatdefendantgharged plaintiffs an excessiaenount for
the work performeds not(at least not as a matter of law at this juncture) esseraially
allegation of professional malpractice.

To statea cognizable claim for breach of contract, a plaintiff must allege that (1)
a valid agreement was formed; (2) plaintiff performed or would have performetligations
under the agreement; (3) defendant breached the agreement through no fault tf atadnid)
plaintiff was damaged as a result of the bred®be Bercomp, Inc. v. McCorhill Publ'g, Inc.
873 F.2d 536, 542 (2d Cir. 198Rlaintiffs allegethatthey retained defendants to perform
environmental testshat they paid defendants on tweparate occasions fthose tests, anthat
defendants breachele contractby chargng an excessive amouandchargng for their
services. Accepting thesdlegations as true, plaintiffeave sufficiently allegethat contractual
provisionswere breackd by defendants in a manner that does not constitute professional
negligence

The heart of [aintiffs’ complaint is the defendantalleged malfeasance in
disseminating confidential information. Given the central theory of ld&suit it is undear to
me whether they will now pursue thaimgle remaining claim of breach of contratitthey do
intend to pursuéhat claim, tley arerespectfullyordered to file an amended complabnt or

beforeJuly 26, 2013.The amaded complaint shall includaore specifically what the parties
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contract provided for with regard pmymentand how defendants laehedthat agreementA
status conference will be held on August 1, 2013 at 11:30 a.m. in courtroom 6C south.
CONCLUSION
For the reasons stated abodefendantsmotionis deniedo the extent that
plaintiffs allege that the defendarmtisarged an excessive amount for the work peréal. In all
other respects the motion is granted.

So ordered.

John Gleeson, U.S.D.J.
Dated:June 28, 2013
Brooklyn, New York
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