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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LANCE S. DIAMOND,

Plaintiff, MEMORANDUM & ORDER
12-CV-5559 (RRM) (VVP)

- against -
LOCAL 807 LABOR-MANAGEMENT
PENSION FUND, its Trustees, JOHN
SULLIVAN, ANTHONY STORZ, LUIS
HERRERA, JOHN ZAK, ANTHONY
ZAPULLA, and ALLEN SWERDLICK, and its
Fund Administrator, ALFRED FERNANDEZ,
Defendants.
ROSLYNN R. MAUSKOPF, Unitedtates District Judge.
Plaintiff Lance Diamond originly commenced this action e United States District
Court for the Southern District of New Yqralleging multiple violations of the Employee
Retirement Income Security Act (“ERISA”), 29 U.S.C. § 10€tlseq. (SeeCompl. (Doc. No.
1).) On November 9, 2012, the case was transféor¢his Court. (Doc. No. 6.) On March 3,
2013, plaintiff filed an amendecomplaint alleging causes aftion under ERISA against
defendants for failing to adhere to the instruragyaverning plaintiff's benefits plan, failing to
act solely in the interest of the participants bedeficiaries of the benefits plan, and failing to
make reasonable efforts to remedy those breaches of fiduciary @eAnt. Compl. (Doc. No.
25).) The amended complaint also allegeat ttefendant Fernandemproperly discontinued
plaintiff's pension benefits in retaliatn for conduct protected under ERISA, and sought

statutory penalties for defendants’ failure toguce certain documents plaintiff requestdd.) (

Before the Court is defendants’ motion terdiss pursuant to Fed. R. Civ. P. 12(b)(6) for
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failure to state a claim.SeeDoc. Nos. 30-32.) For the reasons that follow, the motion is
granted.
BACKGROUND"

Defendants are fiduciaries who administgrension plan (“thlan”) for qualifying
employees working under collective bargainaggeements between Truck Drivers Local
807IBT of Long Island City, New York, and their erapérs. (Am. Compl. 14.) The Planis an
“employee pension benefit plan” and “pension plan” as defined by ERISAY{(7-8.) Both
the Plan and its associated pension fund (“thedPuare administered in accordance with an
“Agreement and Declaration of Trust” betwdestal 807IBT and an association comprised of
employers who are parties to variaumlective bargaining agreementdd. (Y 6.)

Plaintiff, who is over sixt-five years of age, was employed by defendants as a
“Controller” of the Fund from January 1997 through May 2008. 11 3, 16.) Plaintiff reported
directly to defendant Fernandéze administrator of the Fundld( ] 32.) As an employee of
the Fund, plaintiff was eligible for amdceived benefits under the Plamd. [ 17, 19.)

Between 2000 and 2005, plaintiff repeatedly améd Fernandez that the Plan’s funding was

threatened and recommended several cost-saving meaddrgs33.) Fernandez did not follow
plaintiff's advice and grew aggravated when piifi continued to make suggestions regarding

funding issues. Id. § 34.) Fernandez entually terminated plaintiff in May 20051d( § 36.)

Believing that he had been wrontifuterminated in retaliation fohis attempts to protect the

! At this stage, the Court'sview is limited to facts ated on the face of the anted complaint; facts found in
documents attached to the amended daimiy incorporated in the amended complaint, or integral to the claims
alleged; and matters of which the Court may take judicial noSee Chambers v. Time Warner, Ji282 F.3d 147,

153 (2d Cir. 2002)Allen v. WestPoint-Pepperell, In@45 F.2d 40, 44 (2d Cir. 1991). The Court takes all factual
allegations in the complaint as true and draws all reasonable inferences in favor of the non-Besdiérris v.
Mills, 572 F.3d 66, 71 (2d Cir. 2009). However, the €amr‘not bound to accept as true a legal conclusion
couched as a factual allegationSharkey v. Quarantillo541 F.3d 75, 82-83 (2d Cir. 2008) (quotiPgpasan V.
Allain, 478 U.S. 265, 286 (1986)).



Fund, plaintiff accused Fernandez of violating the lald. f 35, 38.) These allegations
resulted in both parties retaining legal coudsét. | 37.)

On January 9, 2012, plaintiff accepted a cidtingg position with “the Puerto Rican
Family Institute, Inc. . . . , a non-profit, fiigprogram family[-]oriented mental health and
human service agency.” (Am. @pl. § 24.) At that time, platiff was eligible to receive
pension benefits under the Plamhd.X With reference to subsequent employment by Plan
participants, however, ¢hPlan provides that

If the Participant has attained Normal Retirement Age, his monthly benefit shall

be suspended for any month in which he worked or was paid for at least 40 hours

in Totally Disqualifying Employment. “Totally Disqualifying Employment”
means employment or self-employment tisatA) in an Industry Covered by the

Plan when the Participant’s pension payts began, and (B) in a geographic area

covered by the Plan when the Part&ipgs pension began; and (C) in any

occupation in which the Participant workedder the Plan at any time or (D) any
occupation covered by the Plan at thedithe Participant’s pension payments
begarn®
(Id. T 22;see alsdAff. of Alfred Fernandez (“Fermadez Aff.”) (Doc. No. 30-1), Ex. A §
6.7(b)(i).) The Plan defines “Normal Retireméugfe” as “age 65, or, ifater, the age of the
Participant on the fifth anniversary of his peigation.” (Fernandez Aff., Ex. A § 1.12.) An
“Industry Covered by the Plan” means “the kimg, moving and general warehousing industries
and any other industries in which employeesgered by the Plan were employed when the
participant’s pension began . ...” (Am. Compl. 2% alsd~ernandez Aff., Ex. A 8§
6.7(b)(i)).) On June 14, 2012, defendants suspeptintiff's benefit pgments under the Plan,

informing plaintiff that his employment wittme Puerto Rican Family Institute constituted

“Disqualifying Employment.” (Am. Compl.  27-293pecifically, defadants told plaintiff

2 The amended complaint contains no allegations concerning the outcome of this dispute.

% The terms of the Plan airecorporated by reference in the amended complaieeAm. Compl. § 1), and therefore
may be considered by the Court on this motiSeeAllen, 945 F.2d at 44.
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that, “[w]hile [he] may be working in a diffent industry,” his current position encompassed
“the same duties and occupation” as his ppmsition, which would render him ineligible for
benefits under their intergtation of the Plan.Id. 1 28.)

Under such circumstances, the Plan providas“fa] Participant shall be entitled to a
review of a determination suspending his beadfy written request filed with the Trustees
within 180 days of the notice of suspension.er(fandez Aff., Ex. A 8 6.@].) The Plan also
outlines the procedure for any such review, which in relevant part, provides as fbllows:

A claimant may request a formal revidw the Trustees of the Fund Office’s
denial of his or her claim for benefit§...] [T]he claimant and/or the claimant’s
authorized representativenay review any documentpertinent to the Fund
Office’s decision and may submit written comments.

The Trustees will review their original decision and will advise the claimant in
writing of their decision on review. The Trustees’ decision on review will be
communicated in writing and will containefspecific reason(s) for the decision.

[..]

The Trustees shall be the spldges of the statard of proof requed in any case.

The Trustees have discretion to apply and interpret the rules of the Fund.
Furthermore, the Trustees have soldarity and discretion tdetermine whether

an individual is eligible fobenefits under the Plan atite amount of benefits, if

any to which an individual is entitled. The Trustees’ determination with respect
to the application and interpretation afyaof the provisions of the Fund’s rules
shall be final and binding on all parties.

(1d.86.4.)
Following the suspension of his benefits, plaintiff submitted a request for review by the

Plan’s trustees. (SeeCertification of Richards. Meisner (“Meisner Aff) (Doc. No. 31-1), Ex.

“ By its terms, section 6.4 of the Plan owutbirthe review procedure for a denial ofagplicationfor benefits. $ee
Fernandez Aff., Ex. A § 6.4.) However, the section pertaining to a suspension of benefits provides that “[tjhe same
right of review set forth in Section 6.4 shall apply, underdhme terms, to a determination by or on behalf of the
Pension Fund that contemplated employment will be disqualifyirld.; Ex. A § 6.7(e).)

® This information was omitted from plaintiff’'s amended complaint. It wasieher, included in a letter plaintiff
submitted as an exhibit to a declaration in opposition tend@nts’ motion. On a motion to dismiss, the Court may
consider extrinsic documents to which the amended comptaake[s] a clear, definite and substantial reference.”
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D.) Plaintiff's case was scheduleaalbe considered during a nieg of the Board of Trustees on
September 11, 2012, at which plaintiff svantitled to appear personall\Seg id. However, on
July 30, 2012, plaintiff withdrevkis request for review.ld.) In the lettemwithdrawing his
request, plaintiff sought to “reseiyéis right to reinstate his appl for benefits or utilize the
administrative claim procedure at a lateredathile also indicating his intent to “seek
reinstatement of his pension benefit in Fati€ourt without exhausting the administrative
appeal process.”ld.) This action followed.
DISCUSSION

Plaintiff alleges several vidians under ERISA. First, gintiff alleges that defendants
violated their fiduciary duties under ERISA by fiag to adhere to the instruments governing the
Plan, failing to act solely in the interest oétparticipants and beneficiaries of the Plan, and
neglecting to make reasonable effad remedy those breacheSe€Am. Compl. 1 48-68.)
Second, plaintiff alleges that Fernandez imprgpsulspended plaintiff's benefits under the Plan
in retaliation for plaintiff's clllenge to his 2005 terminationld ({1 69-71.) Fially, plaintiff
alleges that defendants’ failut@ produce certain documents entitles him to statutory penalties
under ERISA. Id. 11 72-75.)

Plaintiff also seeks several forms of relis to defendants’ alleged breaches of
fiduciary duty, plaintiff seeks an injunction declaratory judgmerompelling defendants to
operate the Plan in accordanceéhathe Plan documents, as wellasaward of all benefits not

provided to plaintiff, plus intest from the date of nonpaymengsts, and attorneys’ feedd.(at

Helprin v. Harcourt, Inc. 277 F. Supp. 2d 327, 330-31 (S.D.N.Y. 2003). Moreover, “[e]Jven where a document is
not incorporated by reference, the court may nevesghatensider it where the complaint ‘relies heavily upon its
terms and effect,” such that it “rendersetdocument ‘integral’ to the complaint.Chambers 282 F.3d at 153
(quotingInt’l Audiotext Network, Inc. v. Am. Tel. & Tel. C62 F.3d 69, 72 (2d Cir. 1995pee also Madu, Edozie

& Madu, P.C. v. SocketWorks Ltd. Niger65 F.R.D. 106, 123 (8.N.Y. 2010). Because dhletter is crucial to
plaintiff's allegations ofexhaustion and futility,seeAm. Compl. 11 46—47), it is properly considered by the Court
on this motion.



13-14.) With regard to defendant Fernandeainpff seeks “to have [d]efendant Fernandez
removed as a fiduciary” of the Plan and, agamaward of all benefits not provided, plus

interest, costs, amattorneys’ fees. Id. at 14.) Lastly, plaintiff seeks an order compelling
defendants to furnish him with “a copy of each and every document and instrument requested,”
as well as statutory civil penaltiesysts, and attorneys’ feedd.(at 14-15.)

To withstand defendants’ motion to digsy the amended complaint “must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief fflaugble on its face.™
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (citigell Atlantic Corp. v. Twombjyb50 U.S. 544,

570 (2007)). The amended complaint needcoatain “detailed faatal allegations,” but
“[tihreadbare recitals of the elements of a cause of adigported by mere conclusory
statements, do not sufficelgbal, 556 U.S. at 678 (quotinbwombly 550 U.S. at 555).

. Breachesof Fiduciary Duty (Claims One, Two, and Threge)

Plaintiff's first three causes of action atepaemised on alleged actions or omissions
committed by all defendants as fiduciaries of the Pl&seAm. Compl. 71 48—68.)
Specifically, plaintiff alleges thatefendants breached their duties as fiduciaries by operating the
Plan in such a manner as to suspend hgfits. (Pl.’s Opp’n(Doc. No. 31) at 15-17.The
parties dispute the statutory basis for thesendaiPlaintiff purport$o proceed under section
502(a)(3) of ERISA, which, in relevant pgstpvides that such an action may be brought

[B]y a participant, beneficiary, or fiduaiy (A) to enjoin anyct or practice which

violates any provision of thisubchapter or the terms of the plan, or (B) to obtain

other appropriate equitable relief (i) tadress such violationsr (ii) to enforce
any provisions of this subchapter or the terms of the plan . . . .



29 U.S.C. § 1132(a)(3).Defendants, however, insist thaijti[reality, [p]laintiff is seeking to
recover benefits allegedly due to him undertévens of the plan, a claim only cognizable under
ERISA [s]ection 502(a)(1) . . . .” (Defs.” Menm Supp. (Doc. No. 30-1) at 9.) According to
defendants, plaintiff's attempd bring his claims under section 502(a)(3) is an improper gambit
to avoid deferential reviewf a benefits determinatidsy the trustees of the PIAn(ld. at 15.)

Put another way, defendants uthat by dodging review by the ttegs in the first instance,
plaintiff is seeking a heartier bitd the apple in federal courbre with more teeth.

Whatever plaintiff's motivabn, although it is true thataiims for monetary relief
generally are not availablunder section 502(a)(3ge, e.g.Great-West Life & Annuity Ins. Co.
v. Knudson534 U.S. 204, 210 (2002), his fiduciary claimshis case are indeed cognizable
under that provision. “[T]he Supreme Court hradicated that monetary relief is, in fact,
available under [section] 502(a)(@® certain circumstancesD’lorio v. Winebow, Ing.920 F.

Supp. 2d 313, 320 (E.D.N.Y. 2013) (citiGgGNA Corp. v. Amaral31l S. Ct. 1866, 1880

® The amended complaint is unclear as to which provision of ERISA ostensibly authorizes this action, citing both
sections 502(a)(2) and 502(a)(3)Se€Am. Compl. T 13.) In his opposition, however, plaintiff clarified that he
claims only section 502(a)(3) as a basis for relief. (Pl.'s Opp’n at 7 & n.1.) Indeed, plaintiff could nohlsring t
action under section 502(a)(2), for to do so “a plan participant is required to sue ‘in a refiveseapacity on

behalf of the plan as a whole.Mcguigan v. Local 295/Local 851 I.B.T. Employer Grp. Pension,Men 11-CV-

2004 (JG) (MDG), 2011 WL 3421318, at *3 (E.D.N.Y. Aug. 4, 2011) (qudillags. Mut. Life Ins. Co. v. Russell

473 U.S. 134, 142 n.9 (1985)).

" ERISA itself does not establish a standard of review for administrators’ decisions concerning taat geym
benefits. See Zarringhalam v. United Food & Commercial Workers Int'l Union Local 1500 Welfare, BOGdF-.

Supp. 2d 140, 155 (E.D.N.Y. 2012). Nonetheless, “[i]n reviewing a trustee’s denial of plan pb&uogfiesne Court
precedent makes clear that courts must applg aovostandard ‘unless the plan provides to the contrar{d”
(quoting Metro. Life Ins. Co. v. Glenrb54 U.S. 105, 111 (2008)). Where a plan “grant[s] ‘the administrator or
fiduciary discretionary authorityto determine eligibility for benefits,” however, “trust principles maldegerential
standardof review appropriate.”Glenn 554 U.S. at 111 (internal citations and alterations omitted) (emphases in
original); see alsaZarringhalam 906 F. Supp. 2d at 155. Under this deferential standard, a “plan administrator’'s
interpretation of the plan ‘will not be disturbed if reasonableC®nkright v. Frommert559 U.S. 506, 521 (2010)
(quotingFirestone Tire & Rubber Co. v. Bruch89 U.S. 101, 111 (1989)). The Plan in this case explicitly provides
that “the Trustees have sole authority and discretion to determine whether an individual is eligible for benefits under
the Plan and the amount of benefits, if any to which arviohakl is entitled,” and furthestates that “the Trustees
have discretion to apply and interpret the rules of the Fund.” (Fernandez Aff.,&&.48) Such language would
invite deference to the trustees’ determinations under the Mae, e.g.Fuller v. J.P Morgan Chase & C0423

F.3d 104, 107 (2d Cir. 2005).



(2011)). InCIGNA employees challenged their employedsiversion of a pension plan from
an annuity calculated on the basis of the empldymesetirement salary and length of service to
lump sum cash payments based on a definedahenutribution, claiminghat the beneficiaries
had not received proper notiaad that the new plan provided less generous ben8kts131 S.
Ct. at 1870. The district court ruled for ghlaintiffs and ordered relief that included
“injunctions requir[ing] the plamdministrator to pay to . beneficiaries money owed them
under the plan as reformed” by the coud. at 1880. Ultimately, the Supreme Court held that
“the fact that th[e] relief §ok] the form of a money paymeed{id] not remove it from the
category of traditionallgquitable relief.”1d.

CIGNAclarified that “not all relief in the form of a money payment is categorically
unavailable in [section] 502(a)(&ktions; a plaintiff proceeding muant to that section may, for
example, seek a ‘surcharge remedy’ for a ‘lessailting from a trustee’s breach of duty, or to
prevent the trustee’s unjust enrichmentVicguigan v. Local 295/Local 851 I.B.T. Employer
Grp. Pension PlanNo. 11-CV-2004 (JG) (MDG), 2011 WL 3421318, at *4 n.6 (E.D.N.Y. Aug.
4, 2011) (quotingCIGNA 131 S. Ct. at 1880%ee also Laurent v. PriceWaterhouseCoopers
LLP, No. 06-CV-2280 (JPO), 2013 WL 4028181*56 (S.D.N.Y. Aug. 8, 2013) (quoting
Skinner v. Northrop Grumman Ret. Plan@3 F.3d 1162, 1165 (9th Cir. 2012)) (“Exploring the
historic powers of equity court§]|GNAheld that ‘under appropriate circumstances, [section]
502(a)(3) may authorize three possible edptaemedies: estoppel, reformation, and

surcharge.™). The Court explained that tlsso because, traditially, “[e]quity courts
possessed the power to provide relief in the fofmmonetary ‘compensation’ for a loss resulting
from a trustee’s breach of duty, or tepent the trustee’s unjust enrichmen€IGNA, 131 S.

Ct. at 1880.



In reaching that conclusion, the CourGiGNA focused primarily on the relationship of
the parties in the litigation. $pifically, the Court distinguishddertens v. Hewitt Associates
508 U.S. 248 (1993), which concerned a cllommoney damages brought by a beneficiary
against a private firm that providedgees to the plan’s trustee, a@deat-West Life & Annuity
Insurance Company v. Knudsd@84 U.S. 204 (2002), whichvolved a lien sought by a
fiduciary against the general assefts beneficiary, emphasizing ttalGNA“concern[ed] a suit
by a beneficiary against a plan fiduciary (whoml &R typically treats as a trustee) about the
terms of a plan (which ERISApically treats as a trust).CIGNA 131 S. Ct. at 1879 (citing
LaRue v. DeWolff, Boberg & Assocs., Jii52 U.S. 248, 253, n.4 (2008)arity Corp. v. Howe
516 U.S. 489, 49697 (1996%ke also D’lorig 920 F. Supp. 2d at 321. In such a case, the
Court said, monetary relief may beailable under section 502(a)(3JIGNA 131 S. Ct. at
1879-80. The parties here havelatrenship analogous to that ZIGNA—i.e. plaintiff is a
beneficiary suing the Plan fidiacies about the terms ofd?l. Following the guidance in
CIGNA, this Court likewise concludes that mtary compensation may be a permissible
component of any equitable relefvarded under section 502(a)(&ccord D’lorio, 920 F.
Supp. 2d at 321-22. Consequently, the Coursfthdt plaintiff's fiduciary claims are
cognizable under section 50@). This, however, is idhe end of the story.

A. Exhaustion of Remedies

Defendants also ask the Court to dismissdltaims because ERISA requires plaintiff to
exhaust his administrative remedies under the Bddfore seeking redress in federal court.
(Defs.” Mem. in Supp. at 9-10; Defs.” Replyd® No. 32) at 4-5.) Iresponse, plaintiff
acknowledges the general rule remg exhaustion, but insists thidlis case is exempt from that

prerequisite. (Pl.’s Opp’n at 12—20T)he Court disagrees. Plaffis fiduciary claims must be



dismissed because he failed to exhaust hisaes@nder the Plan and the need to exhaust
cannot be excused.

Under ERISA, following “adequate notice initimg to any participgnt or beneficiary
whose claim for benefits under the plan has loksmed,” all covered benefit plans must provide
“a reasonable opportunity . . . for a full and fair review by the appropriate named fiduciary of the
decision denying the claim.” 29 U.S.C1%833. The Second Circuit has consistently
“recognized ‘the firmly establised federal policy favoring exhaimn of administrative remedies
in ERISA cases.”’Kennedy v. Empire Blue Cross & Blue Shi€l8@9 F.2d 588, 594 (2d Cir.
1993) (quotincAlfarone v. Bernie Wolff Constr788 F.2d 76, 79 (2d Cirgert. denied479 U.S.
915 (1986)). Most challenges to a denial of bémefe thus made in amcdance with a plan’s
administrative review procedures, and a failorexhaust those remedies is an affirmative
defense in a federal acticsee Paese v. Hartford Life & Acc. Ins. C#49 F.3d 435, 446 (2d
Cir. 2006), “provid[ing] grounds for dismissal summary judgment in favor of the opposing
party.” Zarringhalam v. United Food & Commerti/orkers Int’l Union Local 1500 Welfare
Fund 906 F. Supp. 2d 140, 152 (E.D.N.Y. 2012) (citipgigley v. Citigroup Supp. Plan for
Shearson Transferdlo. 09-CV-8944 (PGG), 2011 WL 1213218, at *7 (S.D.N.Y. Mar. 29,
2011)). Requiring exhaustion ses/‘the primary purposes” of

(1) uphold[ing] Congress’ desi that ERISA trusteebe responsible for their

actions, not the federal courts; (2) pajung] a sufficiently clear record of

administrative action if litigation should ensue; and (3) assur[ing] that any judicial
review of fiduciary action (oinaction) is made underedharbitrary and capricious
standard, node novo.

Nechis v. Oxford Health Plans, Ind21 F.3d 96, 102 (2d Cir. 2005) (quotidgvenport v.

Harry N. Abrams, In¢.249 F.3d 130, 132-34 (2d Cir. 2001)).
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Consonant with these principles, “[c]ourtsfaninly require exhaustion for claims based
on violations of contractual rights protectedERRISA, such as [a] denial of benefitsShamoun
v. Bd. of Trustees857 F. Supp. 2d 598, 603 n.3 (E.D.N.Y. 200B)aintiff argues, however, that
he was not required to exhatist administrative remediegtause he alleges a statutory
violation of ERISA under sectiod02(a)(3). (Pl.’'s Opp’n at 12-15.) The Second Circuit has yet
to decide whether exhaustiorrégjuired for claims alleging eiations of the ERISA statute
itself. See Nechj421 F.3d at 102 (statingatthe court “need ndtere decide whether
administrative exhaustion is a preresji@ to a statutory ERISA claim”Re Pace v. Matsushita
Elec. Corp. of Am.257 F. Supp. 2d 543, 558 (E.D.N.Y. 20Q03)he Second Circuit has yet to
address the specific question of whether exhaustioequired for statutory-based claims under
ERISA .. ..”). As a breach of fiduciary duinder ERISA is typically viewed as a statutory
claim, whether claims alleging violations of EHA’s statutory protectiomagainst breaches of
fiduciary duty are subject to the administrateséhaustion requirement is similarly uncle&ee
Role v. Johns Hopkins Bayview Med. (Qto. 06-CV-2475 (DLI) (LB), 2008 WL 465574, at *3
(E.D.N.Y. Feb. 15, 2008) (“The Second Circuishmot addressed the question of whether
ERISA fiduciary claims arsubject to the administragvexhaustion requirement.”).

Nevertheless, there is a distiti@nd among the district courtstims circuit. In general,
“[d]istrict courts in thke Second Circuit have routinely disged with the exhaustion prerequisite
where plaintiffs allege atatutory ERISA violation,Nechis 421 F.3d at 102 (quotiride Pace
257 F. Supp. 2d at 558), while continuing to reqakkaustion for claims alleging violations of
the terms of denefit plan.SeeRole 2008 WL 465574, at *3 (“[D]istct courts within this
circuit have drawn a distinction between claimatieg to violations othe terms of a benefit

plan, and claims relating to stébry violations of ERISA, finthg that the former, but not the
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latter, claims must be administratively exhausted?&xk v. Trustees of 1199 SEIU Health Care
Employees Pension Fundil8 F. Supp. 2d 343, 358 (S.D.N.Y. 200%)iétrict courts within this
Circuit, however, have permitted claims &atutory violations of ERISA even though
administrative remedies were not exhauste@&hamoun357 F. Supp. 2d at 603 n.3 (“The
Second Circuit has yet to addréiss issue, but courta this circuit hdtd that there is no
exhaustion requirement for sti&ry claims under ERISA..

This Court joins that trend. Declining tequire exhaustion wheeeplaintiff alleges a
statutory ERISA violation — as opposed to a \iolaof the terms of a plan — makes sense, as
“statutory interpretation is the province oétfudiciary” while “plan fiduciaries may have
expertise in interpreting titerms of the plan itself.’De Pace 257 F. Supp. 2d at 557 (citing
Amaro v. Cont’l Can Co.724 F.2d 747, 749-50 (9th Cir. 1984)). And although the Second
Circuit has yet to rule definitively, it has tacifpgrmitted district courts to continue applying this
distinction in a manner consonant witie principles underlying exhaustioBee Nechjs421
F.3d at 102 (citindoe Pace 257 F. Supp. 2d at 558, and declining to decide the question but
noting the trend in the district courts). Aslsuthe Court will first detenine whether plaintiff's
claims allege statutory vidians of ERISA or violationsf the terms of the Plan.

Whether a claim relates to violations of tBRISA statute or the tms of a plan turns on
what the Court is called upon to interpr&ee Am. Med. Ass’n v. United HealthCare Caxuo.
00-CV-2800 (LMM), 2007 WL 1771498, &15 (S.D.N.Y. June 18, 2007gdhered to on

recons, 2007 WL 2457358 (S.D.N.Y. Aug. 23, 2007). Thiss not dispositive that plaintiff

8 Other circuits have drawn a similar distinctioBee, e.g.Milofsky v. Am. Airlines, Inc442 F.3d 311, 313 (5th
Cir. 2006);Harrow v. Prudential Ins. Co. of ApR79 F.3d 244, 252 (3d Cir. 2008mith v. Sydnerl84 F.3d 356,
364—65 (4th Cir. 1999%ert. denied528 U.S. 1116 (2000Richards v. General Motors Cor@91 F.2d 1227, 1235
(6th Cir. 1993);Held v. Manufacturers Hanover Leasing Corpl2 F.2d 1197, 1205 (10th Cir. 199@maro V.
Cont’l Can Co, 724 F.2d 747, 749-50 (9th Cir. 1984ut see Counts v. Am. Gen. Life and Accident Ins.1d4.
F.3d 105, 109 (11th Cir. 1997)indemann v. Mobil Oil Corp.79 F.3d 647, 650 (7th Cir. 1996).
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casts his claims as statutory violations. “[T#ssence of a cause of action is found in the facts
alleged . . . by the plaintiff, not thentiaular legal theories articulatedOneida Indian Nation of
New York v. County of Oneiddl7 F.3d 114, 139 (2d Cir. 2018ge also D’lorig 920 F. Supp.
2d at 322. In particular, “a claim for breach afutiary duty is actually a claim for benefits
where the resolution of the claim rests uponnterpretation andpplication of arERISA-
regulated plarrather than upon an integtation and application &RISA” Am. Med. Ass’n
2007 WL 1771498, at *15 (S.D.X. June 18, 2007) (quotir@mith 184 F.3d at 362) (emphasis
in original); cf. Spann v. AOL Time Warner, In219 F.R.D. 307, 322 (S.D.N.Y. 2003)
(rejecting the plaintiffs’ claim ‘iat the [d]efendants breached tHeuciary duty to administer
the [p]lans according to theirrtas” because the claim was “naotlependent of the [clomplaint’s
primary claim for recalculation of individual befits for participants in the [p]lans”).

As indicated above, plaintiff fra@s his claims as alleging si#dry violations of ERISA.
Defendants predictably insist thithey do not, maintaining thatghtiff seeks simply to recover
benefits he believes are owed under the terms of the Plan. The amended complaint itself
specifically alleges that defema “violated the express terrasd conditions of the Pension
Plan and the Pension Plan Rules” and, id@ag, breached their “fiduciary duties under
[s]ection 404 of ERISA because, at this timeythave knowledge that they are not operating
the Pension Plan ‘in accordance with the doeni® and instruments’ governing the Pension
Plan....” SeeAm. Compl. § 29, 31.) On their face, thedlegations would appear to require
the Court to interpret the docemts and instruments governing tRlan. Undaunted, plaintiff
argues that the suspension of hindfés was so flagrantly violatévof the terms of the Plan that
no interpretation is required. Plaintiff maintainattdefendants’ decisidn suspend his benefits

so plainly contravened the terms of the Planithainstituted a direct wiation of the statutory
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requirement that the trustees discharge theties “in accordanceitth the documents and
instruments governing the plan,” (Pl.’s Opin15-17 (quoting 29 U.S.C. § 1104(a)(1)(d))), and
cannot be considered an exercisesafsoned interpretation or discretion.

This somewhat circular logic fails to obsctine true nature of plaintiff's claims.
Although plaintiff insists that t]his is not a situation wherthere is a dispute over the
fiduciaries’ interpretation of the PIAPl.’s Opp’n at 17), that ipreciselythe issue presented in
this case. Since the sole statutory violaatiaged by plaintiff is dreach of fiduciary duty
premised on the trustees’ suspension of hiefis, the Court cannot evaluate whether the
trustees violated the statute without first deti@ing whether the suspension was warranted; and
the Court cannot possibly ascertaihether the suspension was progéhout analyzing the
terms of the Plan. Plaintiff himself implicithecognizes this factindeed, he devotes ten
paragraphs of his amended complaint — and a sulztportion of his brie— to interpreting the
terms of the Plan and explaining why defamdaactions contravened those termSed¢Am.
Compl. 11 19-29; Pl.’'s Opp’n at 8-11.) Moreqy®aintiff directly disputes defendants’
interpretation of the Plan, whichdked to “the nature of the [jgjhtiff's work” instead of merely
“examining the industry in which the [p]laintiff waamployed.” (Am. Compl. § 27.) Thisis a
significant exercise in interpretation for a Plaattplaintiff argues requiis no interpretation at

all.

° Plaintiff argues that defendants’ alleged disregard opthia terms of the Plan “is fther evidenced by a recent
letter which [d]efendants sent to [plaifitif . . containing a summary planaganent that communicates an incorrect
recitation of what the Plan actually stated.” (Pl’s Opp’n at 9; Meisner Aff., Ex. E.) The amended complaint,
however, contains no allegations that relate to thisrjeity was the letter attached to plaintiff's pleadingSeg

Doc. No. 25.) Moreover, it is unclear how the letter — which was sent six nadtehthis action was filed — could

bear on the conduct forming the basis of this st@ourts in this Circuit have madgear that a plaintiff may not
shore up a deficient complaint through extrinsic documents submitted in opposition to a defendant’s motion to
dismiss.” SocketWorks265 F.R.D. at 122 (citingVright v. Ernst & Young LLP152 F.3d 169, 178 (2d Cir. 1998)).

The letter referenced by plaintiff is extrinsic to the pleasliagd the Court declines, at this stage in the litigation, to
convert the motion to dismiss to a motion for summary judgm8etFonte v. Bd. of Managers of Cont’l Towers
Condo, 848 F.2d 24, 25 (2d Cir. 1988)and v. Solomon Schechter Day Sch. of Nassau, G2%.F. Supp. 2d 379,

382 (E.D.N.Y. 2004).
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Claims that require such close analysis of the terms of a plan to determine an individual
entitlement to benefits allege a viotat of the plan’s terms, not ERISAee Am. Med. Ass’'n
2007 WL 1771498, at *15 (observingatithe “prevailing rule” holdthat “bona fide breach of
fiduciary duty claims” do not include “claims for efits artfully pled as claims for breach of
fiduciary duty”). Because plaintiff “advancadreach of fiduciary duty claim by which he
clearly seeks only to receive benefits under his [] PIBnJ& 2008 WL 465574, at, plaintiff
was required to exhaust his administrative ree®grior to bringing suin federal court.Cf.
Spann 219 F.R.D. at 322. Indeed, all of tNechisfactors weigh in favor of requiring
exhaustion in this cas&eed421 F.3d at 102. The trustees o fPlan cannot fairly be held
accountable for final decisions redang plaintiff’'s benefits wheréhey have not been given an
opportunity to review plaintiff’'s claim in accardce with the established procedures under the
Plan. Moreover, plaintiff's withdrawal of higpeal means that this Court must proceed nath
administrative record, let alone otat is “sufficiently clear.”ld. And judicial review would
subject fiduciary action tde novareview, bypassing determinatioosncerning plaintiff's claim
that are committed to the discretion of the Plan’s trustees.

Plaintiff's argument also asswes both that defendants irgeeted the Plan erroneously
and that the correct interpretation in this casmistraightforward as to preclude the exercise of
discretion on the part of the trustees. The Cooigs, however, that those assumptions fly in the
face of governing authority. Where a plan grdiohsciaries discretionary authority to determine
eligibility for benefits, as this Plan does, theutt must instead applydeferential standard of
review. See Glenns554 U.S. at 111Zarringhalam 906 F. Supp. 2d at 155. Such deference
protects the interests of employers “by permitting an employer to grant primary interpretive

authority over an ERISA plan tbe plan administrator,” “praotes efficiency by encouraging
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resolution of benefits disputes through intera@ministrative proceedings rather than costly
litigation,” and “promotes predichaity, as an employer can rebn the expertise of the plan
administrator rather than worry about unexpeeted inaccurate plan imf@etations that might
result fromde novqgudicial review.” Conkright 559 U.S. at 517. As such, the Court would be
bound to accept the trusteedarpretation of the plan uggs it was unreasonabl8ee idat 521,
McCauley v. First Unum Life Ins. C&51 F.3d 126, 130 (2d Cir. 200@grringhalam 906 F.
Supp. 2d at 155. For the reasons explained above, however, the Court need not reach that issue.
Plaintiff's final argument is that this acti cannot be reduced &oclaim for benefits
because he seeks equitable relief. Spedifigalaintiff requests an injunction ordering
defendants to comply with all Plan documemtd awarding him all benefitsithheld, as well as
interest, costs,ral attorneys’ fee¥ (Am. Compl. at 13—-14.) Buaithough “district courts in
this Circuit have interpretettie Supreme Court’s ruling @IGNAto permit monetary relief
under [section] 502(a)(3) in certain casd¥forio, 920 F. Supp. 2d at 321, the maxailability
of such relief under section 502(a)(3) doesimwhunize plaintiff’s failure to exhaust his

administrative remedi€s. Plaintiff also citesSereboff v. Mid Atlantidedical Services, Ing.

10 Merely including a prayer for injunctvrelief does not obfuscate the fadttplaintiff essentially seeks a money
judgment. See Coan v. Kaufmad57 F.3d 250, 264 (2d Cir. 2006) (“[T]he alternative relief [plaintiff] seeks under
section 502(a)(3), an injunction requiring the defendants to restore funds to the defunct 401(k) plastiibited!i

to former participants, ‘does not transform what is ¢ifffety a money damages request into equitable relief.™).
Thus, it is unclear that equitable relief would be available in this case.Nechjs421 F.3d at 103 (finding that a
plaintiff could not “satisfy the conditions required for injunctive relief” because “any harm to her can be
compensated by money damages, and she could have arsadternative and effective remedy under [section]
502(a)(1)(B) of ERISA to recover the value of benefits wrongly deni&#jes v. United Health Grp. IndNo. 11-
CV-3487 (KBF), 2012 W12953050, at *10 n.10 (S.D.N.Yuly 16, 2012) (stating that “because any harm plaintiff
suffered as a result of defendants’ determination of her benefits may be adequately compensated by the monetary
relief she seeks under ERISA [s]ection 502(a)(1)(B), thé&adzla portion of her first cause of action is dismissed”).

1 plaintiffs in comparable cases app&ahave either exhausted their administrative remedies or alleged statutory
violations independent of an individual benefits determinattee, e.gD’lorio, 920 F. Supp. 2d at 322 (alleging a
breach of fiduciary duty based on a “failure to disclose plan documents and [] affirmative and/or negligent
misrepresentation of benefitsaurent 2013 WL 4028181, at *16—17 (alleging fiduciary violations premised on
the statutory requirements to provide a summary plan descriptttgr v. Int'l Paper Co, No. 12-CV-7071

(LAK) (JLC), 2013 WL 3833038, at *2 (S.D.N.Y. July 24, 2013) (bringing an action for fidusiatgtions after
exhausting administrative remedie§)sberg v. Foot Locker, Inc907 F. Supp. 2d 527, 534 (S.D.N.Y. 2012)
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547 U.S. 356 (2006), to suggest tha “case for characterizing [his] relief as equitable . . . does
not falter because of the naturiethe recovery [he] seeksld. at 363. That case is inapposite
here. Serebofflid not involve a dispute ova beneficiary’s entitlenme to benefits under the
terms of a plan. Moreav, the respondent fBereboff'sought its recovery through a
constructive trust or equitable lien on a specifycaentified fund, nofrom the [petitioner]s’
assets generally . . . Id. Thus, unlike plaintiff, the respondentSerebofdid not seek to “to
impose personal liability for a contractual obligation to pay moné&y..at 363 (quoting
Knudson534 U.S. at 210) (internal alteration omitted).

B. Futility

The Court next considers whether plaintiff' ddee to exhaust may be excused. Plaintiff
argues that he should be excused from the rexpaint because any attempt to obtain review
under the Plan would have been futle(SeeAm. Compl. { 47; Pl.’s Opp’'n at 17—-20.) “Where
claimants make a ‘clear and toge showing’ thatpursuing available admistrative remedies
would be futile, the purposes behind the regmient of exhaustion are no longer served, and
thus a court will release the claimant from the requiremeferinedy 989 F.2d at 594 (citing
Fizer v. Safeway Stores86 F.2d 182, 183 (10th Cir. 1978¥jutility is generally pled by
alleging (1) “an unambiguous application for bengfit8) “a formal or informal administrative
decision denying benefits,” and (Bt “it is clear that seekinfgrther administrative review of
the decision would be futile.Barnett v. Int’l Bus. Machines Cor®885 F. Supp. 581, 588

(S.D.N.Y. 1995) (citing-udwig v. NYNEX Serv. Co., et,&38 F. Supp. 769, 782 (S.D.N.Y.

(alleging fiduciary violations premised on faulty statutory disclosufeades 2012 WL 2953050, at *3-5 (bringing
an action for fiduciary violations after exhausting administrative remed#ejuigan 2011 WL 3421318, at *4
(alleging fiduciary violations of statutory disclosure provisions).

12 Defendants are curiously adamant that plaintiff nevertimeed futility in his pleadings. (Defs.” Mem. in Supp.
at 17 n.18; Defs.’ Reply at 6.) Howex, futility was clearly (albeit cursorily) alleged in the amended complaint.
(SeeAm. Compl. 1 47.)
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1993)). When considering whether to excuéglare to exhaust undéhis exception, the Court
must remain mindful of the primary purposegrhaustion that the Second Circuit identified in
Nechis 421 F.3d at 10Zee also Kenned989 F.2d at 594 (quotirigenton v. First Nat'l Bank
of Waco, Texas65 F.2d 1295 (5th Cir.jeh’g denied 772 F.2d 904 (5th Cir. 1985)).

Plaintiff has failed to plead futility in this sa. In most cases, “some record for review
has been established” that “excuses thenpfafrom clearly unproductie efforts because no
further purpose would be servbd requiring further exhaustion Barnett 885 F. Supp. at 588.
Here, plaintiff's decision to withdraw hippeal prior to any hearing or other formal
administrative review, however, leaves this Gduareft of “a sufficietly clear record of
administrative action to support ettive judicial review and it idifficult, if not impossible, for
a court to apply an arbitrary and capricious steshd&review rather than engaging in revide
nova” Id. Cases involving “an informal or unsubstateddenial of a ‘claim’ that was never
filed or formally presented,” thefore, improperly make “the casrand not ERISA trustees . . .
primarily responsible for deciding claims for benefit&d:

So itis here. Plaintiff's amended complaint does not alkegéhing approaching a
clear and positive showing that pursuing his administrative remedies would have been futile.
Instead, it contains a singbeo formaallegation. $eeAm. Compl. 1 47.) Indeed, the facts of
this case — even viewed in the light most favorable to plaintiff — undeicataim of futility.
Plaintiff did, in fact, request a formal reviewtbk trustees’ decision suspend his benefits but

chose to withdraw his appeal before preserttisgcase at a meeting of the Board of Trust&es.

13 1n his letter, plaintiff gave three reasons for withdrawing his appeal: (1) defendants’ refusal to provide plaintiff
with certain documents that he had requested; (2) Fernandez's allegedly impermissible involvement in the process;
and (3) the Board of Trustees’ alleged “disregard” of the terms of the PReeMegisner Aff., Ex. D.) These
conclusory and self-serving reasons, however, arealtegjed anywhere in the amended complaint. Likewise,
plaintiff failed to allege any facts tending to suppold btated reasons or explain why those reasons justified
withdrawal of his appeal.
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(SeeMeisner Aff., Ex. D.) In doinga plaintiff stated his intentioto “seek reinstatement of his
pension benefit in Federal Court without exhengsthe administrative appeal process,” while
still contemplating an “appeal for befits . . . at a later date.’Id() A bare preference for federal
review does not demonstrate the futilitytioé administrative remedies under the Plan, and
plaintiff's attempt to reserve his right to avaimself of those same remedies in the future
implies that he did not consider the admintsteprocess to be futile. Exhaustion serves to
“help reduce the number of frivolous lawsuits unBBISA; to promote the consistent treatment
of claims for benefits; to progte a nonadversarial method odiohs settlement; and to minimize
the costs of claims settlement for all concerneédehnedy 989 F.2d at 594 (quotirgmato v.
Bernard 618 F.2d 559, 567 (9th Cir. 1980)). Endorsirajmilff's circumvention of the Plan’s
administrative process would undermine thosdsgaad frustrate the framework envisioned by
Congress. Plaintiff's allegations that defendatitl not respond to his ssives “alerting” them
of their supposed breaches alaib to demonstrate futility,deePl.’s Opp’n at 18-19), as such
informal notifications do not constitute an unambiguous appicdtr benefits and a failure to
respond cannot be deemed an administrative defed. Shamoui357 F. Supp. 2d at 606—07
(citing Davenport 249 F.3d at 133) (finding that a plafiitiad failed to demonstrate futility
“based on letters between his counsel andrthrl concerning the allegeinfair administration
of the Plan”);cf. Preston v. Am. Fed’'n dfelevision & Radio ArtistdNo. 90-CV-7094 (RJW),
2002 WL 1009458 (S.D.N.Y. May 16, 2002Jf'd sub nomPreston v. Am. Fed’n of Television
& Radio Artists Health Fund63 F. App’x 536 (2d Cir. 2003).

“Although a complaint attacked by a Rule AZ6) motion to dismiss does not need
‘detailed factual allegations, a plaintiff's obligation to provide the grounds of his entitlement to

relief requires more than labels and conclusions . .Péarson v. Pathmark Stores, InNo.
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07-CV-2183 (NG) (LB), 2008 WL 2439713, *it (E.D.N.Y. June 17, 2008) (quotirigvombly
550 U.S. at 555). Here, plaintiff fidailed to allege that any attet to pursue an administrative
remedy would have been “clearly unproduetior served “no further purposeBarnett 885 F.
Supp. at 588. Moreover, excusing plaintiff's failtoeexhaust would encourage other “plaintiffs
to sue upon the mere pleading afeafactodenial of an unfiled elim, would discourage
settlement of claims, and would likelycirease the costs of claims settlememd” The Court
therefore concludes that plaffihas failed to demonstrateahpursuing his administrative
remedies under the Plan would have been fulile such, plaintiff's failure to exhaust those
remedies cannot be excused and hisdiary claims must be dismiss€d.

[I. Retaliation by Defendant Fernandez (Claim Four)

Plaintiff next alleges that Fernandez disttnued plaintiff’'s pension benefits in
retaliation for plaintiff's previous attempts pootect the Plan frorfunding failures and for
plaintiff's challenge tdiis termination in 2005.SgeAm. Compl. 1 48—71.) According to the
amended complaint, sometime during thequkfrom 2000 to 2005, Fernandez developed a
dislike of plaintiff that led Fernandez to causebring about the spension of plaintiff's
benefits in 2012. Plaintiff urges that tisisnduct violates seci 510 of ERISA, which
provides, in relevant part, that

It shall be unlawful for any person tosdharge, fine, suspend, expel, discipline,

or discriminate against participant or beneficiaryor exercising any right to

which he is entitled under the provisioosan employee benefit plan . . . or for

the purpose of interfering with thetanhment of any right to which such

participant may become entitled under thian . . . [or] to discharge, fine,

suspend, expel, or discriminate agsi any person because he has given

information or has testified or is abotat testify in any inquiry or proceeding
relating to thischapter . . . .

4 In appropriate cases, the exhaustiequirement may also be subjectwaiver, estoppel, and other “similar
equitable considerationsPaese 449 F.3d at 439. Plaintiff, however, did not advance any other bases for excusing
his failure to exhaust, and the Court does not discern any other equitable considerations applicaloksi thi
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29 U.S.C. § 1140.

“Section 510 was designed primarilygeevent ‘unscrupulousmployers from
discharging or harassing their ployees in order to keep thefnom obtaining vested pension
rights.” Dister v. Cont'l Grp., InG.859 F.2d 1108, 1111 (2d Cir. 1988) (quotigst v. Butler
621 F.2d 240, 245 (6th Cir. 1980)). Defendants artpeeefore, that no claim for retaliation can
lie where the employer-employee relationship hasezkaBut other courts have held that in
some cases “[s]ection 510 should be reacbver post-employment retaliationKreinik v.
Showbran Photo, IncNo. 02-CV-1172 (RMB) (DF), 2003 WR2339268, at *5 (S.D.N.Y. Oct.
14, 2003)see also Thompson v. Morris Heights Health,n. 09-CV-7239 (PAE) (THK),
2012 WL 1145964, at *6 (S.D.N.Y. Apr. 6, 2012 dditionally, contrary to defendants’
assertions, ERISA does confer upon the Courathkority to remove a plan fiduciary under
certain circumstancessee?9 U.S.C. 8§ 1109(a) (providing for “edaible or remedial relief . . .
including removal of [a] fiduciary”)see also Chao v. Merind52 F.3d 174, 185 (2d Cir. 2006).
The Court need not reach théssues, however, as plaintiff iéailed to plead a plausible
section 510 claim.

Unlike the first three claims, plaintiff's @m as to Fernandez does implicate a true
statutory violation of ERISA> The Court notes, however, that plaintiff does not allege a
traditional retaliation claimSee Nicolaou v. Horizon Media, 1nd02 F.3d 325, 326 (2d Cir.
2005) (alleging wrongful termination after an emp@eyparticipated in intaal investigation of
possible ERISA violations by her employer anfbimed her employer of her belief that its

ERISA plan was underfunded). Riaff does not allege, for instaa, that the conduct at issue

15 Because it concerns a statutory iimia of ERISA and seeks injunctive rdli¢his claim would be exempt from

the exhaustion requirement if properly pleégee De Pace257 F. Supp. 2d at 558 (noting that courts in the Second
Circuit “have repudiated the exhaustion doctrine as a prerequisite to statutory ERISA claims in the context of § 510
violations”); Novak v. TRW, Inc822 F. Supp. 963, 969 (E.D.N.Y. 1993) (same).
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culminated in any adverse employment cousace, such as termination or demotion, in
retaliation for plaintiff's exercisef rights protected under ERIS/Rather, plaintiff argues that
Fernandez retaliated against him bgmending his benefits several yeafter plaintiff was
actually terminated. In other words, Fernarisielispute with plaintiff in 2005 allegedly led
Fernandez to suspend plaintiff's benefit2012 — more than sevegears after plaintiff's
termination and the alleged dispdte(SeeAm. Compl. 7 32—39.)

Plaintiff's theory of retaliation is implausiblé&y say the least. To succeed on this claim,
plaintiff must show that his employer was motaatat least in part, by a specific intent to
engage in activity mhibited by section 510Dister, 859 F.2d at 1111 (citinGavalik v.
Continental Can C0.812 F.2d 834, 851 (3d Cirgert. denied484 U.S. 979 (1987)Titsch v.
Reliance Group, In¢c548 F. Supp. 983, 985 (S.D.N.Y. 1982,d, 742 F.2d 1441 (2d Cir.
1983)). Plaintiff attempts to sustain his burdemcethis element by alleging that Fernandez felt
“animosity” toward plaintiff in 2005, and that “thisatred may have carried forward to today.”
(Pl’s Opp’n at 22.) But plaintiff fails to lelge anything beyond thmarest facts of his 2005
termination, resting solely “[u]pon information abelief.” (Am. Compl. { 39.) Indeed, plaintiff
fails even to allege any facts concerning theuwspver his termination, the actions either party
took to resolve that dispute, or the eventual @uie — all of which are fagtcrucial to plaintiff's
theory of retaliation.

The seven-year period between plaintiff's taration and the allegkretaliatory conduct

also severely undermines the pldilgty of plaintiff's claim. SeePerry v. NYSARC, Inc424 F.

16 Although this is the theory set forth in the amendechplaint, plaintiff's opposition papers present a more
muddled argument that could be read to suggest that plaintifferragatedfor the purpose of interfering with his
rights under ERISA. SeePl.’s Opp’n at 22—-23.) Such a theory is flawed, however, as plaintiff does not allege any
loss of rights prior to 2012. In any event, a plaintiff “cannot amend [his] complaint by asserting new facts or
theories for the first time in opposition to [d]efendants’ motion to dismigsidmas v. City of New Yqrklo. 12-
CV-5061 (FB) (SMG), 2013 WL 3810217, at *3 (E.D.N.Y. July 23, 2013) (qudditgy v. Hous. Auth. of City of
Bridgeport No. 12-CV-519 (VLB), 2013 WL 676105, at *9 (D. Conn. Feb. 25, 2013)).

22



App’x 23, 26 (2d Cir. 2011) (observing thatf@ur-month interval beteen protected activity
and alleged retaliation” could notort an inference of causality)jllon v. Suffolk Cnty. Dep’t
of Health Servs 917 F. Supp. 2d 196, 214 (E.D.N.Y. 2013) (quottmpd v. UBS Global Asset
Mgmt, No. 10-CV-374, 2012 WL 288041, at *17 (S.DYNFeb. 1, 2012)) (“[C]ourts in this
Circuit have consistently hettlat a passage of more tharotmonths between the protected
activity and the adverse employmetion does not allow for anference of causation.”). The
amended complaint does not contain any atlega concerning any actions by any defendant
during the seven-year interim period. Thus, plaintiff's retaliation claim is grounded entirely on a
supposed grudge held by Fernandez for severs yeldowing a cryptic employment dispute, the
facts of which were not provided, but which vediegedly so serious as to motivate Fernandez
purposefully to violate ERISA. “[T]he Fedd Rules do not requireourts to credit a
complaint’s conclusory statements withoeterence to its factual contextlgjbal, 556 U.S. at
686. At best, plaintiff's speculative allegaticere “merely consistent with” Fernandez’s
liability, stopping far shdrof “the line betweempossibility and plausibility of ‘entitlement to
relief.” Twombly 550 U.S at 557%ee also Igbal556 U.S. at 678.

Although allegations need only “contain suféint factual matter, accepted as true, to
‘state a claim to relief that is plausible on its facégtal, 556 U.S. at 678 (quotinfwombly
550 U.S. at 570), the federal rules do “obligepl@ader to amplify a claim with some factual
allegations in those contexts where suclpléiation is needed to render the claitausible”
Boykin v. KeyCorp521 F.3d 202, 213 (2d Cir. 2008) (internal citation omitted) (emphasis in
original). In light of plainiff's tenuous theory ofetaliation, the utteack of any factual
allegations to support that theory, and tlygmicant temporal gabetween plaintiff's

termination and the alleged retaliatory condudiniff's “[tlhreadbare recitals . . . , supported
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by mere conclusory statements, do not suffidglial, 556 U.S. at 678 (citinfwombly 550
U.S. at 555). Accordingly, plaintiff's fourth cause of action must be dismissed.
1. Request to Compel Discovery (Claim Five)

Finally, the amended complaint seeksoather compelling discovery of “certain
documents and instruments relating to the Pensiam’ Bhat were identified in “a letter sent to
the Trustee Defendants” on July 2, 2012. (Am. Compl. § 40.) Plaintiff alleges that defendants
refused to provide “certain of the requestiocuments, including certain documents that
[p]laintiff is entitled to obtain” under section 1®}(4), and he seeks statutory penalties pursuant
to section 502(c). 1d. 1 41;see also idpp. 14-15.) Plaintiff allegethat defendants have
ignored multiple requests for these documenis. 1(43.) Defendants respond that ERISA does
not require them to produce the documents demanded by plaintiff.

Section 104(b)(4) provides that

The administrator [of a fund] shall, upawitten request of any participant or

beneficiary, furnish a copy of the lategidated summary[] plan description, and

the latest annual report, any termimaport, the bargaining agreement, trust

agreement, contract, orhar instruments under whichettplan is established or

operated.
29 U.S.C. § 1024(b)(4). Plaintiiments defendants’ failure pvovide “[ijtems 4, 5, and 6 of
[p]laintiff's requests” for production. (Pl.’s @n at 25.) Unhelpfullyplaintiff never states
what documents were withheld. f@adants fill in the blanks by ferring to a letter dated July 2,
2012, which was appended to the affidavit submitted by Ferndhd&eeFernandez Aff., Ex.
B.) Items 4 through 6 referengespectively, “[c]opie®f the Board minutes for any meeting at

which [plaintiff's] claim for benefits was discssd,” “[p]roof that the Fund Administrator has

communicated and/or sent to the Board of Trusteeshe entire contents of [plaintiff's] letter

" Once again plaintiff failed to attach this letter to his amended complaint, but his obvious reliance on its contents
allows its consideration by the Court on this moti@eeAllen, 945 F.2d at 44.
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dated June 26, 2012,” and “[c]opiefkall prior benefit claimand appeals and all Board of
Trustees minutes in which a determination of what constitutes ‘Disqualifying Employment’ was
made.” (d.; see alsdefs.” Reply at 9.) Plaintiff hasifad to demonstrate any entitlement to
these documents.

“Congress intentionally fashioned [sext] 104(b)(4) to limit the categories of
documents that administrators must diseloon demand of plaparticipants.” Bilello v.
JPMorgan Chase Ret. Plab49 F. Supp. 2d 142, 168 (S.D.N.Y. 2009) (quotBward of
Trustees of the CWA/ITU Negded Pension Plan v. Weinsteib07 F.3d 139, 147 (2d Cir.
1997)). Consequently, “ERISA doast require plan officials téurnish information other than
that specified by statute.Gruby v. Brady838 F. Supp. 820, 832 (S.D.N.Y. 1993). None of the
withheld items are explicitly listed in section 104@), and plaintiff does not cite any case that
otherwise establishes an emtitient to the documents. Additionally, “[n]Jeither ERISA nor the
federal regulations issued thereunder make anyiomeaf any requirement that plan participants
be allowed to see the minutes of trusteegetimgs or prior decisions by the trustees.”
Chambless v. Masters, & & Pilots Pension Plarb71 F. Supp. 1430, 1456 (S.D.N.Y. 1983).
Plaintiff does cite to 29 C.F.R. 8§ 2560.503vthich “sets forth minimum requirements for
employee benefit plan procedures pertaining ctaims for benefitsby participants and
beneficiaries . . . .”lId. 8§ 2560.503-1(a). Plaintiff is presumabbferring to the section of that
regulation thaprovides

In the case of an adverse benefit detertiona . . [i]f an intenal rule, guideline,

protocol, or other simila criterion was relied upon in making the adverse

determination, either the specific rule, guideline, protocol, or other similar

criterion; or a statement that such deruguideline, protocol, or other similar
criterion was relied upon in making thdvarse determinatioand that a copy of

such rule, guideline, protocol, or other criterion will be provided free of charge to
the claimant upon request . . . .
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Id. 8 2560.503-1(g)(v). On its face, however, thgutation does not establish an entitlement to
any of the documents plaintiff requested. Nor daastiff cite any authority so interpreting the
regulation. As such, plaifitihas no entitlement to the requested documents under section
104(b)(4), and his fifth caus# action is dismissed.
CONCLUSION

For the foregoing reasons, the amended cantgkils to state a claim for which relief
can be granted. Accordingly, defendants’ motiodismniss (Doc. No. 30) is granted. The Clerk
of Court is directed to terminatke motion and to close this case.

SO ORDERED.

Dated: Brooklyn, New York Reslynn R. Mawskepf
February7, 2014

ROSLYNNR. MAUSKOPF
UnitedState<District Judge
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