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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

SONYA COLEY, EBONY HALL, SONYA
JOHNSON, MOSSA JONES, RUTH RICHARDSON
SALIKA TAYLOR, ELIZABETH WRIGHT, and
THOMAS POPE,

Plaintiffs,
MEMORANDUM & ORDER
V. 12€V-5565(PKC)

VANNGUARD URBAN IMPROVEMENT
ASSOCIATION, INC., and both THOMAS C.
HANSARD JR, individually and as chairman of
the board of directors, and ARTHUR NILES,
executive director/general manager of
VANNGUARD URBAN IMPROVEMENT
ASSOCIATION, INC.,

Defendans.

PAMELA K. CHEN, United States District Judge:

Pendingbefore the Court is Defendant Thomas C. Hansard’'s motion to dismiss the
second amended complaiftSAC”) (Dkt. 68) pursuant to Federal Rule of Civil Procedure
(“FRCP”) 12(b)(6) for failure to state a claim upavhich relief can be granteqDkt. 87.)' The
SAC asserts violations of the Fair Labor Standards Act (“FLSA”) and theYdek Labor Law
(“NYLL") for failure to pay proper wages for all hours workedBecause the SAC does not

plausibly allege that Hansard is an employer under the FLSA, his nietjoanted.

! At the premotiorconference in connection with the present motion, the Court granted Plaintiffs
leave to submit a third amended complainEedOctober 16, 2013 Minute Entry; Dkt. 121.)
However, the Court noted that the filing of the third amended complaint would not moot the
present motion, and that the disposition of Hansard’s motion would be based on the SAC'’s
allegations (SeeDkt. 121) It should be noted that the above case caption does not reflect the
new defendants added in Plaintiffs’ third amended complaint. (Dkt. 99.)
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BACKGROUND

Plaintiffs are former employees of Vannguard, a-pwoofit corporation engaged in the
business of vocational training and job preparation for economically disadvagptagied (SAC
111.) As of the briefing bthis motion? Defendat was eitherthe current or former chairman of
Vannguard'’s board of directors. (SAC 1°7.)

In the SAC, Plaintiffs allege thattheir paychecks were delayexh a regular basis
throughout 201Qo 2012, and that Defendants, including Hansarelle aware othesedelays.
(SAC 11 2831.) Plaintiffs complained frequently, but to no ayvtikir paychecks continued to
be delayed, despite at least some of the Defendants’ acknowledgfirieatcontinued chronic
delays. (SAC 11 3436.) In August 2012, Vannguahdd notyet paid Plaintiffs wages due for
that pay period, and Plaintiffs requested a meeting with Vannguard’'s board obrdirtrt
discusspayment. (SAC 11 3#38.) The meeting was held on August 7, 2012, with numerous
Plaintiffs and Defendants presemcludingHansard.(SAC § 39.) At the meetingVannguard’s
attorney, Andre Soleilannouncedhat Vannguard was in the process of sellisgassets, and
that Plaintiffs would receive anfice settlement packagér Christmas, derived from the
proceed of that sale. (SAC | 40.) Plaintiffs did not receive the prommseitliement package.
(SAC 1 41.)

Thereafter, Plaintiffs continued to experience delays in their paychaatsontinued to
advise Vannguard's leadership, particulaNfanguard’s Execuive Director and General
ManagerArthur Niles, a defendant in this casef the ongoing payroll problems. (SAC {42

44.)

2 The motion was fully briefed as of February 27, 2014.

3 Although Vannguard appears to have ceased operations, it is unclear whetiearitsof
directors still exists, and, if so, whether Hansard still serves on it.
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On November 9, 2012, le still employed at Vannguard, Plaintiffs initiated the instant
lawsuit. (Dkt. 1.) On November 26, 2012, Hansard and Niles posted in Vannguard’s offices a
resolution of the board of directors notifyirthe employees that Vannguard was ceasing
operations. (SAC { 54.) The notice stated thate employeewho were necessary to wind
down operationsvould coninue working at Vannguard until December 31, 2012. (SAC | 54.)
The rest of the employeasould beterminatel that day, November 26, 2012. (SAC { 54.)
Plaintiffs were terminated on that dat&se€SAC 155 (“The employees who continued to work
for Vanrguard were those who were not listed as plaintiffs on the instant lawsuit.”).)

In this action, with respect to Hansard, ondt&intiffs primaryallegations ighat, “[a]t
all times relevant to this action, Hansard failed to superliskendant NilesVannguard’s
Executive Director and General Manageupberstamping Niles’ decisions and failing to
managevannguard'saffairs in disregard of a known or obvious risk of wage law violations that
made it highly probable that the plaintiffs would suffer harm.” (SAC 9 $33gintiffs further
allege that Hansard had actual or constructive knowledge of wage law violationstrbiitege
those violations to continue. (SAC 11 60—85.)

Hansard moves to dismiss the SAC as to him on two grounds: first, thatfRldailtito
allege facts sufficient to demonstrate that Hansard constitutes an emiploperposes othe
FLSA; and second, that Hansard is immune from liability under the Volunteeckoot Act of
1997. (Dkt. 87 at 1.)

MOTION TO DISMISS STANDARD
To withstand a motion to dismiss pursuantRECP 12(b)(6), a complaint must plead

facts sufficient “to state a claim toelief that is plausible on its face.Bell Atl. Corp. v.

* Plaintiffs’ other degations with respect to Hansard are discussed where pertinent b@émw.
infra Sectionl.b.



Twombly 550 U.S. 544, 570 (2007). In evaluatindgRale 12(b)(6) motion, the district court
must accept the factual allegations set forth in the complaint as true amdaltireasonable
inferences in favor of the plaintiff. SeeNielsenv. Rabin 746 F.3d58, 62 (2d Cir. 2014);
Cleveland v. Caplaw Enter448 F.3d 518, 521 (2d Cir. 2006). The liberal notice pleading
standard of FRCP 8(anly requires that a complaint set forth “a short and plain statement of the
claim showing that the pleader is entitled to relieT.ivombly 550 U.S. at 573.Under FRCP
8(a)2), the complaint need not set forth “detailed factual allegations,” butl&ne&tifh must
present “more than labels and conclusions, and a formulaic recitation of the elefreectuse

of action will not do.” Id. at 555. “Factual allegations must &eough to raise a right to relief
above the speculative level[.]td. A complaint shouldbe dismissed where a plaintiff has not
“nudged [its] claims across the line from conceivable to plausibléd.Jat 570.

In evaluatinga motion to dismisshe Caurt is constrained to consider the “four corners”
of the operative pleading, here, the SA@d may not look to evidence outside the pleadings
except in limited circumstances not present he8ee Mayo v. Fedsov'’t, 558 Fed. App’x 55,
56 (2d Cir.Mar. 11, 2014) (citingFriedl v. City of New York210 F.3d 79, 83 (2d Cir. 2000)).
Accordingly, the Court disregards Hansard’s affidavit, which was sulamiiteonnection with
Hansard’s moving paperéeeDkt. 87), and considers only the weleadedfactualallegations
set forth in the SAC.

DISCUSSION

TheFLSA

The Fair Labor Standards Act requires that an employer compensate esapioyall
hours worked at a prevailing minimum wage, and overtime pay of time and a half of the

workers’ regular hourly rate for each hour worked in exces#0dfours per work week. 29



U.S.C. 88 206(a)(1); 207(a)(2)5ee Yu G. Ke. Saigon Girill., Ing 595 F. Supp. 2d 240, 254
(S.D.N.Y. 2008) (“Under the terms of the FLSA, employers, as defined, are requiragtteep
employees specified minimum wages and overtime.”) (citing 29 U.S.C. 88 206, Z0V).
employer is liable for failing to pay employees the minimum prevailing wage for atk hou
worked.

a. Definition of “Employef Under the FLSA

Only anemployermay be held liable for FLSAiolations 29 U.S.C. § 207§él). The
FLSA defines ‘employef broadly to include “any person acting directly or indirectly in the
interest of an employer in relation to an employee.” 29 U.S.C. § 20B4dy, & Susan Alamo
Found. v. Secy'y of Labpd71 U.S. 290, 296 (1985) (construitige FLSA liberally because
broad coverage is essential to accompligFLSA’s remedialgoals)’

In determining whether personqualifies as an employdor purposes othe FLSA, the
Court employs the “economic realities tesCarter v. Dutchess Comm. Colleg&5 F.2d 8, 12
(2d Cir. 1984) (“It is common ground that courts, in determining whether an employment
relationship exists for purposes of the FLSA, must evaluate'eitenomic reality’ of the
relationship.”) Barfield v. New York City Health and Hosps. Copg87 F.3d 132, 143 (2d Cir.

2008) (“[T]he Court has instructed that the determination of whether an emgayeioyee

®> With respect to Plaintiffs’ claims under the NYLL, “[he NYLL's defioihs are nearly
identical to the FLSA’s.”Glatt v. Fox Searchlight Pictures Ind1-CV-6784 (WHP), 2013 WL
2495140, at *6 (S.D.N.Y. June 11, 2013) (citing N.Y. Lab. Law § 2(7)). The NYLL defines
“employer” to include “any person . . . employing any individual in any occupation, industry
trade, business or service” or “any individual .. acting as employer.” N.Y. Lab. Law. 88§
190(3), 651(6). District courts in this Circuit “have interpreted the definition of ‘graplo
under the New York Labor Law coextensively with the definition used by the FLSAthi v.
Narod 11-CV-2511 (MKB), 2013 WL 5453320, at *23 (E.D.N.Y. Sept. 30, 2013) (citations and
guotations omitted) (collecting cases). Accordingly, the Court addressesfi@laFLSA and
NYLL claims in tandem.



relationship exists for purposes of the FLSA should be grounded in ‘economic radlély than
technical concepts) (quoting Goldberg v. Whitaker House Coop., In8@66 U.S. 28, 33
(1961)). Under theCarter economic realities test, the court must evaluate:

[W]hether the alleged employer (1) had the power to hire and fire employees, (2)

supervisednd controlled employee work schedules or conditions of employment,

(3) determined the rate and method of payment, and (4) maintained employment

records.

Carter, 735 F.2d at 12citing Bonnettev. Cal. Health and Welfare Agencg04 F.2d 1465, 1470
(9th Cir. 1983)). No one factor is dispositiared the inquiry into an employmemationship is
fact intensive. Barfield, 537 F.3d atl41-43. Although Carter guides the Court’s analysis,
“employment for FLSA purposes [is] a flexible concept to be determined on dgasese basis
by review of the totality of the circumstancedd. at 141-42. In addition to th€arter factors,
the Court remains “free to consider any other factors it deemsantlav its assessment of the
economic realities” of the employemployee relationshipZheng v. Liberty Apparel Co355
F.3d 61, 71-72 (2d Cir. 2003).

In cases such as this, where a board merbeshareholder of a corporatias the
purported employer, “the overarching concern is whether the alleged employerspdsites
power to control the workers in questio®hsoumanar. Gristede’s Operating Corp255 F.
Supp. 2d 184, 1933 (S.D.N.Y. 2003), not the purported employer’s status as a board member.
See Copantitlar. Fiskardo Estiatorio, In¢.788 F. Supp. 2d 253, 311 (S.D.N.Y. 20{Dourts
that have found majority or sole shareholders liable [under the FLSA] have not religdosole
shareholder status, but have looked also to the degree of operational control addvaesieois
over the corporation’s functions.”) (collecting cases). “Evidence that an indiv&laal owner

or officer of a company, or otherwise makes corporate decisions that have nothing tb do wi

employee’s function, is insufficient to demonstrate ‘employer’ status. eddstto be an



‘employer,” an individual defendant must possess control over a company’s agteidtions’
in a manner that relates to a plaintiff's employmeritizarry v. Catsimatidis 722 F.3d 99, 109
(2d Cir. 2013). Notably,
[the] status [of employerjloes not require continuous monitoring of employees,
looking over their shoulders at all times, or any sort of absolute control of one’s
employees. Control may be restricted, or exercised onlgsamtally, without
removing the employment relationship from the protections of the FLSA, since
such limitations on control “do[] not diminish the significarof its existence.”
Herman v. RSR Sec. Servs. Lttl72 F.3d 132, 139 (2d Cir. 1999) (quotibgpnovan V.
Janitorial Servs., In¢.672 F.2d 528, 531 (5th Cir. 1982)). Accordingly, the Court must consider
the “totality of the circumstances” in determining whether Hansard had “apeiatontrol”
over Vannguard’s functions and employees—which need not be continuous or absolute—and not
base its determination solely on Hansard’'s status as a member of Varsduzadd of

directors® Id.

b. The SAC Fails to Plausibly Allege that Hansard is an Employer under the FLSA

In light of the Carter economic realit test factorsand based on thtotality of the
circumstanceslaintiffs’ SAC fails to allege adequate factual material to state a plauddta

that Hansards an employer for purposes tbfe FLSA.

® In some cases, courts have found that a corporate officer's control and/or ownership over
corporation to be so complete so as to render the officer an “employer” underShe Bee
Solis v. Velocity Esp., Inc2010 WL 2990293, at *4 (D. Or. July 201@iting cases). Courts
have broadly interpreted the FLSA'’s definition of employer in this way in orderetept “an
officer from using the corporation to shield himself from the consequences diwaatanduct
that is as attributable to the individual as to the corporate entdy.Plaintiffs here have alleged
no facts suggesting that Hansard has any ownership of Vannguard whatsobeaéribhé did,
that his ownership is so complete as to render him an “employeideed, there are no
allegaions that Hansard ,i®r waseve, paid for his service on the board. Accordingly, there is
no basis to conclude that Hansard is an “employer” baskadly on his status as a Vannguard
board member.



With respect to the firsCarter factor, Plaintiffs argue that the SAC adequately alleges
that Hansard “had the power to hire and fire the employegeeDkt. 88 at 510.) However,
Plaintiffs’ characterization of the SAC’s allegatiassinaccurate in critical respect®laintiffs
argue that Hansardited certain employees by posting a Notice of Termination on the door” and
“extendedhe employment of others and authorized the Managing director (Niles) to extend the
employment of those employees.” (Dkt. 88 gefphasis addedj In fact, the SACmerely
alleges thaHansard along with Niles, posteda resolution of the Board of Directdr®n the
door of the Vannguard officeandthat Hansard and Nilesahnouncetlthat Vannguard would
cease operating. (Dkt. 68 T 54 (emphasegddd Contrary tdPlaintiffs’ argument, aither of
these allegations state a plausible claim that Hansard, individually, asedppothe Board of
Directors as @ entity,had any authorityo hire or fire employes at Vannguard, andeed ever
exercisedthat power, if he had it Rather, the SAC only alleges that Hansarthouncedhe
board’sdecision to cease operations and to terminate the employees.

This factual distinction is critical here because, undew Yorklaw, an individual board
member is not empowered to act on behalf of its organizatioty the board as a whole-s
and voting members of boards are not liable for the acts of the board merehjubyf their
status as board membeiSee, e.g.DeWald v. Amsterdam Housing AutB23 F. Supp. 94, 103
(N.D.N.Y. 1993) étating thata board member may not act on behalf of the organization in
connection with employment matters unless “vested with independent authority duate
employment decisions”\alkerv. Windsor Court Homeowners Ass3b A.D.3d 725, 72728

(2d Dep’t 2006) (noting thaalthoughthe defendants were members of the board, “none of them

’ Plaintiffs’ argument about Hansard extendiagauthorizing the extension afpme Vannguard
employees’ tenure is based on the Notice’s directive that “[a]ll employeesgamis, except as
necessary to close, terminate and dissolve the corporation, shall termina&€.] &3}; Dkt. 88
at9.)



acted individually withouthe authority of a vote by the Board. Thus, they could not be held
liable in their individual capacities[.)! Importantly, Plaintiff has made no allegation that
Hansardjn his capacityas an individual board member, is empoweredct, or actedyn behalf

of the board inemployment matterat Vannguard. Thus, given the insaincy of SAC’s
allegations regarding Hansardiedividual control over, and involvement in, employment
decisionsthe firstCarter factor does not favor a finding that Hansard is an empfoyer.

With respect to the second and fou@hrter factors, Plainffs allege no pertinent facts
and make no argument concerning whether Hansard “supervised and controllegeenmdck
schedules or conditions of employmert™maintained employment recordsCarter, 735 F.2d
at 12. Accordingly, those two factors favafinding that Hansard was not Plaintiffs’ employer.

Lastly, regarding the thirdCarter factor, whether Hansard “determined the rate and
method of payment” of employees, Plaintiffgimaryfactual allegation is a conclusory one:

A member of the Board of Directors, defendant Hansard has been an ‘employer’

within the meaning of the [FLSA and NYLL]. As a member of the Board of

Directors, defendant Hansard was responsible to manage the affairemdatef

Vannguard, including, but not limited to, making decisions concerning employee

wages and payment of employee wages
(Dkt. 68 1 8.) Although Plaintiff$ allegation is somewhat vaguecould be construed to

allegethat Hansard, in “making decisions concerning employee wages and payment of

employee wagéqDkt. 68  8), in fact, “determined the rate and method of payirent

8 Furthemore, tothe extent that Plaintiffs have sued Hansard in his capacity as board chairman,
he is immune fronsuit because, under New York law, individual board members may not act on
their own and instead only function as a single ent®ge Walker35 A.D.3d at 72428; cf.
Bernstein v. Starrett City303 A.D.2d 530, 532 (2d Dep’'t 2003) (“It is well settled that a
corporate officer may not be ldeliable for the negligence of tlorporation merely because of

his or her official relationship to it.”}lyersv. BMR Bldg. Inspections, In@29 A.D.3d 546, 546

(2d Dep’t 2006)dismissing claims against individuals who “acted as corporate reatges

and not in their individual capacit[ies]”Accordingly,under these circumstances) individual

board member may not be held liable merely by wayisfher official relationsip to the
corporation on which board he or she sits.



per Carter. However,Plaintiffs allege no facts other than Hansard’s status as a board
memberto support the conclusory allegatidhat he was responsibleof “making
decisions concerning employee wages and payment of employee"'wépks 68 { 8)
Indeed, there is no allegation thdansard ever made a decision regarding employee
wages or payment of those wages. NorRlaintiffs allege that board members are
generally tasked with these responsibilities.Cf. Walker, 35 A.D.3d at 72+428
(dismissing claimsgainst individual board members where there were no allegations any
acted individually without the authority of a board vot&he SAC’s conclusionen this
issue,couched as fagtl allegations, are inadequate to tip thed Carter factor in
Plaintiffs’ favor.

Plaintiffs’ remainingallegations as to Hansavdguely suggest that he participated in, or
failed to rectify, the mismanagemaeitVannguardwhich allegedly resulted in FLSA violatians
(SeeDkt. 68 {1 5965 (alleging thatHansard failed to supervise Vanngudis Executive
Director/General Manager Niles received notice that Vannguard had delayed payment to
Plaintiffs; failed to male reasonable inquiries regarding wage paymentd acted in reckless
disregard of FLSA wagandhour violation3.) However, none ofhese allegationstate facts
that are material todetermining whetheHansardis an employerunderthe FLSA. First,
Plaintiffs’ assertions about Hansard’s failure to inquire into Blaintiffs wage payment
concernsassume without factual basis, that Hansard had authority overggponsibilityfor,

these issue$. But, as discussed, the only fact that Plaintiffs relyosupport this conclusion is

° If anything, the allegations that Hansard failed to properly supeBa$endantNiles and also
failed to nquire into Vannguard’s delays and failures to pay employees suggest thadHeasar
notinvolved in the daily management thie organization, and was removed from the employer
employee relationshibetween Vannguard and Plaintiff§SAC 5961, 64.)
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Hansard’s status as a board member, which is insuffici®etond, Plaintiffs’ allegation that
Hansard failed to supervideefendantNiles againassumeghat Hansardvas responsible for
supervising Niles. Furthermore, supervision of Niles, who is a manager, and not ayesmpf
Vannguard, would not, standing alone, makdansard an “employér This is because
supervision of managers itself, does not equate to control over the iaglay operations of
the organizatiowith respect tdPlaintiffs’ employment See Copantitla v. Fiskardo Estiatorio,
Inc., 788 F. Supp. 2d 253, 310 (S.D.N.Y. 2011) (cithhgsoumana255 F. Supp. 2d at93
(“Although an owner need neikercise direct control over an employee to be an employer, it was
clear in [other] cases that the owner defendants in question actually exerciseidmglerantrol
over the daily operations of their businesses&e alsoCatsimatidis 722 F.3d at 109‘It is
appropriate, as we implicitly recognized iHdrmar], to require some degree of individual
involvement in a company in a manner that affects employmedsied factors such as
workplace conditions and operations, personnel, or compensatibmi, Plaintiffs’allegations
regarding Hansard’gurportedmismanagemerdf Vannguardas a boaranember are inapposite
to Hansard'’s status as an employer for FLSA purposes.

Generally speaking, it is presumed tlsatboard members not concerned with, or
involved in, the dayto-day operations ofan organization,and thus will notbe deemed an
employerfor purposes othe FLSA, absent adequate allegations or evidence concerning the
employer’s functional control of employeeSee Baystatélternative Staffing, Inc. v. Herman
163 F.3d 668 (1st Cir. 1998) (remanding for determination of whether board members exercised
sufficient “control” over temporary workers to qualify as “employers” under Rh&A);
Ansoumana225 F. Supp. 2d at 19200(basing finding that board member was an employer on

the “power, authority, and control to direct the delivery workers in their tasks’)limited
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circumstances, ‘fficers and owners of corporations may be deemed employers under the FLSA
where ‘the individual has overall operational control of the corporation, possessesarship
interest in it, controls significant functions of the business, or determines pheyees’ salaes
and makes hiring decisions.’/Ansoumana255 F. Supp. 2d at 192iting Lopez 14 F. Supp. 2d
405, 412 (S.D.N.Y. 1998)).But in those cases where shareholders and board members of
organizations have been found to be employers for purposdse ¢iLSA, the relationship
between the alleged employer and employee bore sufficigicia of “operational control” over
the plaintiff employe¢s). For example, irHerman v. RSR Security Servs., L2 F.3d 132
(2d Cir. 1999), the Second Circuit held taa®o shareholder and board memloéma for-profit
organization qualified asn employerunderthe FLSA because hdad the authority to hire
managerial staff, occasionally supervised and controlled employdesaioedules, and had the
authority to sign payroll checkdd.

Here, in contrast tblerman there is navell-pleadedallegdion that Hansard haer ever
had the power to hire and/or fire employees, ahdré is no allegation that Hansard ever
supervised or controlled employee work schedules or conditions of employment, orethe rat
and/or method of payment of employees. Moreover, in contradetman Hansard is not a
stockholder in Vannguard, which is a rprofit corporation Id. at 141 (noting thathe party
deemed to be an employer was &b8tockowneiof the organization)see also Chen v. Street
Beat Sportswear, Inc364 F. Supp. 2d 269, 291 n.31 (E.D.N.Y. 2005) (noting thatH#renan
Court’s finding was based, at least in part, on the employer’'s ownership share in gagpm
Accordingly, consistent withlerman Hansard’s status as a Vanngubho@rd memberstanding

alone, is insuffient to make him an “employer.”
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In sum, analysis of theCarter factors and consideration of the totality of the
circumstanceseadsthe Court to concludéhat Hansard does not qualify as an employer for
purposes of thELSA.

[l Volunteer Protection Act

Because the Court finds that Hansard is not an employer tnel&LSA, the Court
declines to address Hansard’s arguments with respect to the Volunteeti®noAct. (SeeDkt.
87 at 11-17.)

CONCLUSION

For the reasondated above, Plaintiffs’ SAC lacks adequate factual allegatmstate a
plausible claim that Hansard is an employer for purposéisediLSA. Accordingly, Plaintiffs
fail to state a claim to relief, and Hansard’s motion to dismiss the SAC pursu&RCP
12(b)(6) hereby is granted. The Clerk of Court respectfully is directed tonegartiansard as a
defendant in this action.

SO ORDERED:
/sl Pamela K. Chen

PAMELA K. CHEN
United States District Judge

Dated: SeptembeR4, 2014
Brooklyn,New York
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