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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

TRUSTEES OF THE PLUBERS LOCAL
UNION NO. 1 WELFAREFUND, ADDITIONAL
SECURITY BENEFIT FUND, VACATIONAND
HOLIDAY FUND, TRADE EDUCATION FUND,
AND 401(K) SAVINGS RAN, ET AL.,
MEMORANDUM AND ORDER
Plaintiffs,
12 Civ. 05646 (ILG) (SMG)

- against

TEMPERINI MECHANICAL, INC., ET AL.,
Defendants.
GLASSER, Senior United States District Judge:

TheTrustees of the Plumbers Local Union No. 1 Welfauend, Additional
Security Benefit Fund, VacaticmndHoliday Furd, Trade Education Fundnd 40 1(K
Savings Plar{“Local Trustees”)and Trustees of the Plumbers and Pipefitters Natlion
Pension Fun@&nd Trustees of the International Training Fyndllectively“National
Trusteeg and together with the Local Trustees “Trustgesie Temperini Mechanical,
Inc. (“TMI”) and Joseph TemperifiTemperini” and together with TMI “Defendantyg”
for violating the Employee Retirement Income Setphct, as amended®9 U.S.C.
8§1001et seq(“ERISA"), and the Labor Management Relations A9,U.S.C. 8l41 et
seq.("LMRA"). Plaintiffs move for summary judgment. For the reasohat follow, the
motion iISGRANTED with a lower damages awattdan the Trustees request

BACKGROUND

Unless otherwise noted, thellbwing facts are undisputedIMI, aplumbing

contractoroperating in New York Cityemploys several membersladcal Union

1Defendants have not submitted a statement courgehia Trustees’Local Rule 56.1 statement, as
required by subpart b of the local rule. This Coaictordingly deems the facts in the Trustees’ Léuale
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Number 1othe United Association of Journeymen and Apprersticethe Plumbing
and Pipefitting Industry (“the Union”)lemperini is the President and CEO of TMhd
has been a majoritywner since at least November 2009. NYC Departnodiuildings
Business Search (Dkt. No. 2; NYS Department of State Business Search (Dkt. N
22-2). TMI and the Uhion are parties to a collective bargaining agreet{(¢CBA") ,
which became effective o®ctober 1, 2005, and remains in effect. CBA aDRt( No. 18
1). Temperini signed the CBA as TMI’s President. CB4r&ture Page (Dkt. No. 18).
The CBArequires TMI tp‘[cJommencing with the effective dates of this Agment”
contribute fund®n its own behalf or remit funds withheld from @smployees’ wages
several employebenefit and Union fund<BA at 9-13.

To be precise, the CBArequires TMI¢ontributeto 11 different funds. Five of
the 11 funds are multiempfer employeebenefit funds administered at the local level
(“Local 1 Funds”): the Welfare Fund; the VacatiomdaHoliday Fund; the Trade
Education Fundthe Additional Security Benefffund; and the 401(kKJavingsPlan.
CBA at 14-17.Two of the 11 fundaremultiemployer employeebenefitfunds
administered at the national level (“National Fuf)dshe National Pension Fund; and
the International Training Fundd. at 10, 12, 14, 16. And lastligur of thell fundsare
non-employeebenefitfunds operatd by the Union (“Union Funds”): the Political
Action Fund; the Organizing Fund; the Plumbing Isthy Promotion Fund;and the

fund for Union duesld. at 7, 1113, 22-23.

56.1 statement admittead the extent that the record supports their staenteeVt. Teddy Bear Co. v.
1-800 BEARGRAM Co, 373 F.3d 241, 244 (2d Cir. 2004).

2 At times, the Trusteeseem tgresume that the Plumbing Industry Promotion Fumilich was
established “for the mutual benefit of all plumbio@ntractors who do business in the area,” is an
employeebenefit fund. CBA at 21. It does not, however, dfyas suchpursuant t&ERISA. See?29 C.F.R.
2510.31(i); Trs. of the Plumbers Local Union No. 1 Welfare Fundljer Plumbing & Heating CorpCV
09-1815, 2011 WL 1239878, at 2 n.2 (E.D.N.Y. March 26 11), report and recommendation adopted by
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The CBA provides the specific amount due to eacidfeach month, as an hourly
rate or a percentagd an employee’s gross wages. CBA at 7516. It also provides for
an increase, to be allocated by the Union betweagew and thbenefitfunds every six
months between October 1,29, and September 30, 2008. at 10, 12The
contributions and remtiatnces must be made by the 20th day of the morkdwimg the
month in which the obligations were incurréd. at 18.Untimelypaymentsare subject
to 10% interest20% liquidated damages, costs, and attorney’s feesvell as lost
earnings foremployeecontributions to thd01(k) Savings Planld. at 15, 17,19.

The Trustees have provided three types of evidéopeovethe amount of
delinquent paymentgsirst, for the period from January 1, 2005, taccBmber 31, 2009,
the Trusteesubmit adeclaration and audfirepared by a certified public accountant
(“CPA). Del Orfano Decl. (Dkt. No. 21 Audit (Dkt. No. 211). The CPA concludes that
TMI failed to contribute$25,170.97 to the Local 1 Funds and $2,852.92 eodhion
Fundsduring this periodDel Orfano Declat 7. The CPA submitted the audit to TMI
in October 2011, and Temperiniresponded that heresiewed the audit and agreed
with the CPA’s conclusiondTemperini ltr. (Dkt. No. 212).

Secondfor the period from Decembd; 2009, through March31,2011,Plaintiffs
submit 32 pages of TMI's remittance repordf,of which Temperini signedyhich
detail how much moneyMI was required to pay into thariousfunds each month
based onts employees’hours and was that monthRemittance Reportdkt. No. 19
6). Using these reports, the administrators of theselfuoncludethat TMI owes

$98,316.39 in delinquent contributions to the Lotahd Union Funds and $14,920.16

2011 WL 1187815 (March 30, 201Bricklayers & Allied Craftsmen, Local Union No. 3 Masonry & Tile
Contractors Ass'n"CV-LV-81-726,1990 WL 270784at*4—6 (D. Nev. 1990).

3 Curiously, Temperini’s letter responding to the #usl dated October 5, 2011, while the audit isetht
October 10, 2011.




in delinquent contributions to thational Funds for this periodsaraceni Decl. at § 7
(Dkt. No. 19); Sweeney Decl. at {1 7 (Dkt. No. 20).

And third, for the period from March, 2012 through Septembe30,2012, TMI
did not submit remittanceeportsand no audit has been dgrs®the Trusteegstimate
the amount due to the funtd&sed on prior remittance reporits accordance with the
trust agreements governing the Logalind National Fund$Welfare Fund Agreement
at 2728 (Dkt. No. 191); Additional Security Benefit Fund Agreement at-32 (Dkt.

No. 19-2); Vacation and Holiday Fund Agreement at-28 (Dkt. No. 193); Trade
Education Fund Agreement at 2389 (Dkt. No. 194); 401(k) PlanAgreementat 21(Dkt.
No. 19-5); National Pension Fund Agreement at-2d (Dkt. No. 20-1); International
Training Fund Agreement at 229 (Dkt. No. 20-2). The administrators of the funds
estimate that TMI owes $39,414.48 in delinquenttcidrutions to the Local 1 and Union
Funds and $6,389.67 in delinquent contributiontht® National Funds for this period.
Saaceni Decl. at § 10; Sweeney Decl. at  10.

The Trusteeéled their complainton November 16, 2012. (Dkt. No. 1).
Defendants filed an answer on January 4, 2013,aandmended answer on March 7,
2013.(Dkt. Nos. 7 &9).The Trustees moved for summarylgment on January 27,
2014.(Dkt. No. 16).Defendants filed their opposition papers on Margh2i014.
Response (Dkt. 26).he Trustees filed their reply papers on April B12.Reply (Dkt.

No. 27).

4There is no agreement that prescribes the sameadeathestimation for the Union Funds, though the
Trusteesassume the same method applies.



DISCUSSION
|. Legal Standard
Summary judgment iappropriate “if the movant shows that there is ragine
dispute as to any material fact and the movanhigled to judgment as a matter of
law.” FED. R.Civ. P.56(a).“An issue of fact is genuine if the evidence islsdlcat a
reasonable jury couldeturn a erdict for the nonmoving party fact is material if it

might affect the outcome of theaiit under the governing lawEincher v. Depaository

Trust & Clearing Corp.604 F.3d 712, 720 (2d Cir. 2010quotation omitted)The

moving party bears thieurden of establishing the absence of any genwsses of

material factCelotex Corp. v. Catrett, 477 U.S. 317, 322 (19&69ourt deciding a

motion for summary judgment must “construe thedantthe light most favorable to

the nonrmoving party and mst resolve all ambiguities and draw all reasonable

inferences against the movanBrod v. Omya, InG.653 F.3d 156, 164 (2d Cir. 2011)
(quotation omitted).
Il. Analysis

The Trustees argue that uncontroverted evid@stablishes that TMI was
contractually obligatedlo paycontributions to théocal 1, National, and Union Funds
and failed to do so. Memorandum4(Dkt. No. 23).They further contend that
Temperiniis personally liable for the delinquerb®causdne qualifies as a fiduciary
pursuant to ERISA. Id. at-®. And they arguehe Localland UnionFunds are due
combined$165,754.76nd the National Funds are due $21,309.83, plusit@éstest
per annumandthe greater of eithe20% liquidated damages another share dhe

interest payment. Id. at4. Plaintiffs do not ask for lost earnings for tinetimely



401(k) remittances and say that thetend to seek attorneyfses and costs at a later

date Id. at 11.
A. Liability
1. TMI

The Trustees argue thdte CBArequires TMI to @y contributions to the Local 1,
National and UnionFunds, that TMI is bound by the CBA, and that TMiléd to make
such payments. Memorandum at43 Defendants do not make any meaningful
argument regarding the issue of TMI’s liability.

An employer is liable for delingent contributions pursuant ERISAf (1) the
relevant funds are multiemployer plans within thedidition of ERISA, (2) the employer
is obligated to pay contributions under the termsha& plans, and (3) themployer

failed to pay contributions in accordance with thems.Cement& Concrete Workers

Dist. Council Welfare Fund v. Atlas Concrete Cor&rp., No. 09CV-4892, 2011 WL

2940181, at *1 n.1 (E.D.N.Y. July 19, 2011).

The Trustees have demonstrated that TMI is liabtedelinquent contributions
to the Local 1 and National FundEheuncontroverted evidence shows thhaéLocal
and National BEnds are multiemployer employdenefit plansas defined in ERISA
see29 U.S.C. 81002(3)& (37), thatTMI is an employer that is obligated to pay
contributions tahebenefit plans under the CB#nd trust agreementseeid. at
§1002(5), andhatTMI did not pay & of the required contributions

The Trustees have not, howevdemonstrated that TMI is liabfer delinquent

contributionsto the Union Funds. In their complainhéd Trusteeseek delinquent



contributions only for the Local 1 and National Flsf and a party may not raise new

claims in motion briefing paperSeeWright v. Ernst & Young, LLP, 152 F.3d 169, 178

(2d Cir. 1998)Enzo Biochem, Inc. v. Amersham, PLC, No. 02 CIV4842013 WL

5943985, at *4 (S.D.N.Y. Oct. 22, 2013heUnion Fundsarethusoutside the scope of
thislawsuitand the Trustees are not entitled to a ruling régeg TMI’s liability for
payments to the Union Funds
2. Temperini

The Trusteesextargue thafemperiniis personally liablef TMI's delinquent
contributionsbecauséenemeets ERISA’s definition of a fiduciary. Memorandwah6-9.
They present evidence that he is the PresidentCGH@ of TMI; that he has been a
majority ovner since November 2004nd that he signed the CBAemittance reports
andletter approving the audon TMI's behalf. CBA Signature Pagéemperini lir.;
NYC Department of Buildings Business Search; NY&dment of State Business
Search. Defendants respond that Temperauild beliable only if the Trustees meet the
requirements to pierddne corporag veil. Response at3] They also contend that
Temperini should not bleeld personally liable because he was unable to make the
paymentgdue to circumstances out of his control: TMI’s tsaaer embezzledetween
$120,000 an®&150,000from the company, an@MI has not been paid for about

$100,000 of work. Id. at §11, 14.

® Theirfirst claim alleges that TMI failed tpaycontributions to the Local 1 Funésvhich the Trustees
define in the Complaint as the Welfare Fund, Adatial S:curity Benefit Fund, Vacation artdioliday
Fund, Trade Educain Fund, and 401(k) Savings Plafrom November 2009 through September 2012
(Compl. at 98, 22); theirsecond claim alleges that TMI failed paycontributions to the 401(k) Savings
Plan from October 2010 through September 201241d].26); theirthird claim alleges that TMI failed to
paycontributions to the National Pension Fund anceinttional Training Fund from November 2009
through September 2012 (Id. aB@]); thear fourth claim alleges that TMI failed twaycontributions to
the Local 1 Fundsuring the audit period, from January 2005 througlc®mber 2009 (Id. at3g4); and
theirfifth claim alleges that Temperini is personallgie for the delinquent contributions (Id. a5().
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A personis a fiduciary pursuant to ERISA, and thinslividually liable fora
corporation’sdelinquent ERISA contribution# 1) the plan agreement defines unpaid
contributions as plan assets and2¢ persorpossesses @axercises any discretionary
authority or control respecting managementhafse plan asset29 U.S.C.

§§1002(21)(A)(i), 1109(a)Einkel v. Romanowicz, 577 F.3d 79, 82 n.4, 85 (2d C

2009);Rahm v. Halpin 566 F.3d 286, 289 (2d Cir. 2009Congress intended the term

[fiduciary] to be broadly construetBlatt v. Marshall & Lassmam812 F.2d 810, 812 (2d

Cir. 1987%. Aperson may be held liable as a fiducipnyrsuant t&ERISA even if the

conditions for piercing the corporate veil are satisfied Leddy v. Standard Drywall,

Inc., 875 F.2d 383, 388 (2d Cir. 1989).

Theuncontroverted evidence shows that Temperinkeisspnally liable for
delinquent contributions to the Local 1 and NatibRands. First, the trust agreements
for the Local 1 and National Funds define unpaidtcdutions as plan asseWelfare
Fund Agreement at 6; Additional Security BenefitnfduAgreenent at 6; Vacation and
Holiday Fund Agreement at 6; Trade Education Fugdedment at 6; 401(k) Plan
Agreementat 5; National Pension Fund Agreement at 7; Intéiomal Training Fund
Agreement at 6As mentioned above, the Union Funds are not withastope of this
lawsuit, sothis Court need not address whether delinquent pantsto theUnion
Fundsare considered plan assets. Secdhd,Trustees have shown that Temperini
possesses discretionary authority over the unpamdradoutions on account of firole as
president CEO, ownerandthe person whapproved and signed documents related

contributions to theunds See, e.g.Trs. of the Conn. Pipe Trades Local 777 Health

Fund v. Nettleton Mech. Contrs., Inc., 478 F. Supgp 279, 283 (D. Conn. 200

(concluding thatn person who was president attbo shareholder, signed the CBA, and



decided which bills to pay was a fiduciariJ YSA-ILA Med. & Clinical Servs. Fund v.

Catuccj 60 F. Supp. 2d 194, 203.D.N.Y. 1999) concluding that pesident and
controlling shareholder who ran the corporation amalde payment decisions was a
fiduciary). And although the Court sympathizes wittmperini about his difficulty
making contributions given the circumstances hisibass faced, he ha®tcited and
the Caurt camotfind anylegal authority for the proposition that these uircstances
somehow lessen his discretionary authority overftinals.

B. Damages

The Trustees request damages in the amount of $385,6 for delinquent
payments to the Localdnd UnionFunds and $21,309.83 for delinquent payments to
the National Fundéor the period from January 1, 2005, to Septemer2d 12
Memorandum at 10Defendants respond that TMI was not obligated tikethe
entirety of these paymenbecause TMI “ony signed two agreements on or around the
year of 2004 and 2005 and did not sign the CBAeans 20062011.” Response at?]
They also contend thdPlaintiffs did not furnish any documents to supptreir claim
that the amount owed is $95,000 which ismaly speculative in nature. Plaintiff's [sic]
speculate a number with no affidavit of an accomttar any individual or company that
did an audit to invoice that any money was owed."dt f 3-4. The Defendants do not
otherwise challenge the Trustedamages calculations.

The Defendants’arguments draselessFirst,the CBA became effective on
October 1, 2005, anprovides that itshall continue in effect until and including
September 30, 2009, and during each year thereaftkxss on or before the fifteenth
(15th) day of June, 2009 or on or before the fiftdke(15th) day of June of any year

thereafter, written notice of terminati or proposed changes shall have been served by



either party on the other partyCBA at 2, 4, 28 CBA Signature Pagdecauselte

Union never received a written notice of terminatithe CBAremained in effect
DohertyDecl.® at 17 (Dkt. No. 18. Secord, nowhere do the Trustees request damages in
the amount of $95,00@&nd it is entirely unclear why Defendamé&der to this amount

Third, the Trusteelavesubmitteda great deal alocumentation to support their

requestincludingan audit prepared bty CPA

The Court, however, has discovered sevsigificant problems with the
Trusteestalculations that require correction and ultimatelpwer damages award
than the one the Trustees request
1. October 1, 2005, to November 30,2009

To establish damages for the period fr@utoberl, 2005, to December 31, 2009,
the Trustees submi declaratiorand audit repd from Mark Del Orfano, a CPAel
Orfano declares that he used payroll records, ¢axrns, and other data to conclude
that TMI had failed topaycontributions forapproximately 4000 hours of workfrom
January 1, 2005, to December 31, 20D8l Orfano Decl. at 9-5. He concludeghat
TMI failed to pay $25,170.97 to theocal 1 Fundsand $2,852.92 to the Union Fundd.
at 116-7. The auditattached to his declaratisets out the calculations on which Del
Orfano bases hisonclusions

There are several problems with these figuFarst, the audit includes
delinqguenciedbeginning onJanuary 1, 2005%ut the CBA did not become effective until
October 1, 2005. CBA at 2, 4, 28econdthe Trustees have doubt®unted deficiencies
for the month of December 2009 by seeking damagsgth upon both the audit and

remittance reports for this month. Moreover, forcBmber 2009the auditprovides for

®The Court notes that the Doherty Declaration sagd it ismade “in support of Plaintiffs’ motion for
default judgment,” despite the fact that the Pldishave moved for summary judgment.
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a higher deficiency than thremittance reports fathe Local 1 and Union Funds, and the
remittance reports include deficient payments t® Mational Funds while the audit
does not’ Third, the auditalso includeslelinquencis owed tahe Union Fundshutas
discussed aboveéheUnion Funds are not within the scope of this lawstourth, the
audit includes two kinds of payments related toVaeation and Holiday Fund:
contributions to the fund itself, as well as adaital payments for Federal Insurance
Contributions Act (“FICA”) taxes on the contributis to the fundBut the CBAsays
only that the fund is subject to FICA;dioes nosay thafTMI mustpay FICA taxesn
addition toits contributions tahe Vacation and Holiday Fund. CBA at 14, 16.
Correcting for these problemthe Court has calculated that TMI owes tloeal

Trustees $1,847.88for the period from October 1, 200throughNovember 30, 2009.

Local 1 Nat'l Total

Month Ff".lds Ff".lds Deficiency
Deficiency | Deficiency

October 2005 $352.23 $0.00 $352.23
November 2005 $246.93 $0.00 $246.93
December 2005 $2,896.22 $0.00 $2,896.22
January 2006 -$163.48 $0.00 -$163.48
February 2006 $608.56 $0.00 $608.56
March 2006 -$551.60 $0.00 -$551.60
April 2006 $0.00 $0.00 $0.00
May 2006 $0.00 $0.00 $0.00
June 2006 $1,147.18 $0.00 $1,147.18
July 2006 $1,311.60 $0.00 $1,311.60
August 2006 $1,005.21 $0.00 $1,005.21
September 2006 -$185.60 $0.00 -$185.60
October 2006 $800.32 $0.00 $800.32
November 2006 -$334.04 $0.00 -$334.04

"The audit provides that 820 hours were worked aNd failed to paycontributions of $7,960.40 to the
Local 1 and Union Fads in December 2009, while the remittance repprtevside that 684 hours were
worked and TMI failed tgpaycontributions to the Local 1 and Union Funds of@8).22 in December
2009. The audit does not list deficient paymentstfice National Funds, whereas the remittance report
provide that TMI failed to contribute $1,037.52ttee National Funds in December 200%.e Court uses
the deficiencies as recorded in the remittance respavhich provide more detail than the audit. The
deficiencies for December 2009 are thus includethimnext table rather than this table.
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December 2006 $370.04 $0.00 $370.04
January 2007 $4.56 $0.00 $4.56
February 2007 $394.97 $0.00 $394.97

March 2007 $350.88 $0.00 $350.88
April 2007 $0.00 $0.00 $0.00
May 2007 $0.00 $0.00 $0.00
June 2007 $0.00 $0.00 $0.00
July 2007 $0.00 $0.00 $0.00

August 2007 $7.60 $0.00 $7.60

September 2007 $6.08 $0.00 $6.08
October 2007 $23.20 $0.00 $23.20

November 2007 $64.96 $0.00 $64.96

December 2007 $398.40 $0.00 $398.40
January 2008 -$150.80 $0.00 -$150.80
February 2008 $110.96 $0.00 $110.96

March 2008 -$4.48 $0.00 -$4.48
April 2008 $22.40 $0.00 $22.40
May 2008 $38.50 $0.00 $38.50
June 2008 $256.80 $0.00 $256.80
July 2008 $0.00 $0.00 $0.00

August 2008 $26.88 $0.00 $26.88

September 2008 $17.60 $0.00 $17.60
October 2008 $0.00 $0.00 $0.00

November 2008 $49.60 $0.00 $49.60

December 2008 $25.60 $0.00 $25.60
January 2009 $0.00 $0.00 $0.00
February 2009 $412.20 $0.00 $412.20

March 2009 $0.00 $0.00 $0.00
April 2009 -$571.20 $0.00 -$571.20
May 2009 $844.80 $0.00 $844.80
June 2009 -$844.80 $0.00 -$844.80
July 2009 $1,984.80 $0.00 $1,984.80

August 2009 -$301.20 $0.00 -$301.20

September 2009 -$148.80 $0.00 -$148.80
October 2009 $1,656.00 $0.00 $1,656.00

November 2009 -$331.20 $0.00 -$331.20

Grand Total $11,847.88 $0.00 | $11,847.88

2. December 1,2009,to March 31,2011
To establish damages fomeperiodfrom December 1, 2009, tdarch 312011

the Trustees submihonthlyremittance reports prepared bgmperinj detailing the
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number of hours worked, the employees’gross wagedthe amount TMI was
required to pay to the various funds for that mam&sed upon these reports, Walter
Saraceni, the administrator of the Logédunds, oncludes that TMI was requirg and
failed to contribute $98,316.39 to the Lodsdnd UnionFunds from December 2009
through March 2011Saraceni Declat 7. William Sweeney, the administrator of the
National Funds,@ncludeshat TMI was required and failed to contribute atddional
$14,920.16 to the National Funds from December 2i08ugh March 201Sweeney
Decl.at 17. Neither Saraceni nor Sweeney has provided the tatioms underlying
their conclusions.

There are, again, several problems with the Trustegiresfor this period. First
as was the case with the audit calculations, Sawigcealculations include delinquent
contributions for “Union assessments,” kag discussed abowveelinquent contributions
to the Union Funds are not within tseope of this laguit. Second the remittance
reports reflect an increase in the rate of conttiduto the National Pension Fund in
October 2010, from $2.41to $2.91 per hour for Jamaymen and from $1.15 to $1.4@r
hourfor Helpers. But the CBA provides for increasedy through September 2009; the
October 2010 increase is therefore unsupportechbBA. CBA at 10, 12Third, there
aremiscalculations in the remittance repoesfer the months ofanuary 201@&nd
December 2018-and it is not clear that Saraceni or Swgaccounted for these errors

all of which resulted in overpaymen, their calculations.
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Correcting for these errofsthe Court has calculated that TMI owes tloeal
Trustees$86,523.20and the National Trusteed4,626.56for the period from

December 1, 20090 March 31 2011.

Local 1 Nat'l
Time Period Funds Funds
Deficiency | Deficiency

December 2009 $6,066.12 | $1,037.52 $7,103.64

Total
Deficiency

January 2010 $6,923.20 | $1,161.60 $8,084.80
February 2010 $6,514.48 | $1,093.92 $7,608.40
March 2010 $7,177.60 | $1,210.56 $8,388.16
April 2010 $3,148.80 $532.80 $3,681.60
May 2010 $6,735.52 | $1,132.80 $7,868.32
June 2010 $7,269.36 | $1,219.68 $8,489.04
July 2010 $6,643.76 | $1,123.68 $7,767.44
August 2010 $6,989.92 | $1,181.76 $8,171.68
September 2010 $6,105.76 | $1,026.24 $7,132.00
October 2010 $1,871.56 $312.00 $2,183.56

November 2010 $6,297.60 | $1,065.60 $7,363.20
December 2010 $4,935.90 $835.56 $5,771.46

January 2011 $3,220.74 $547.56 $3,768.30
February 2011 $3,374.00 $582.24 $3,956.24
March 2011 $3,248.88 $563.04 $3,811.92
Grand Total $86,523.20 | $14,626.56 | $101,149.76

3.March 1,2012, to September 30, 2012

To establish damages during this periddring whichTMI did not submit
remittance reports, the Trustees estimate the amdue to the fundbased on prior
remittance reportsSaraceni Decl. at 1{-40; Sweeney Ddcat 6-10.The trust
agreements for the Localbnd National Funds direct that estimates be basgetthe

greater of the average monthly contribution foheitthe most recent twelve months’

8 Three payments to Union Funds are listed indepatig®n the remittance reports and are therefore
easily excised from the calculations. But paymewotthe Plumbing Industry Promotion Fund appeardo b
included in a joint contribution rate that alsolundes payments to the Local 1 Funds. The Ceucises

the payments to the Plumbing Industry Promotion éFby subtracting the amount due to Plumbing
Industry Promotion Fund$0.25 per hour worked (CBA at 11, 13, 2f)om the joint contribution rate.
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reports or most recent three months’repoWelfare Fund Agrement at 2#28;
Additional Security Benefit Fund Agreement at-32; Vacation and Holiday Fund
Agreement at 2428; Trade Education Fund Agreement at28; 401(k) Plan
Agreementat 21; National Pension Fund Agreement at2®; International Training
Fund Ageement at 2829.

According to Saraceni and Sweeney, the most refveslive months’reports
covered the period from April 2010 through March 2araceni Decl. at §; Sweeney
Decl. at 9. (Saracenand Sweeney don't mention the most recent threetimsin
reports, apparentlyavingconcluded that the most recent twelve months’reports Itesu
in a higher monthly averageSaraceni concludes thaté average monthly contribution
owed to the Local andUnion Fundsfrom April 2010 through March 2011 was
$5,360.64, resulting in an estimatedlinquencyof $39,414.48 for the sevemonth
period of March 2012 through September 2092raceni Decl. at 19-10.Sweeney
concludes thathte average monthly contultion owed to the National Funds from April
2010 through March 2011 was $912.81, making foeatimateddelinquencyof
$6,389.67 for the sevemonth period of March 2012 through September 2@#2eney
Decl. at 119-10.

Theseestimated delinquencies deeifrom Saraceni's and Sweeneyalculations
for the period from April 2010 to March 2011. Th&tienates therefore suffer from the
same problems as the calculationsthe periodfrom April 2010 to March 203
namelythey include funds not within the scope of the lawsinclude increases not
provided forby the CBA, and may be based on incorrect remit¢tareports.

Using the corrected calculations for the periodrir8pril 2010 to March 2011,

the Court has calculated that the average paymetitdLocal 1 Funds was45986.82
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per month and that the average payment to the NatiBunds was §43.58per month.
Multiplying these averages by seven results inrtplient payments to the Local
Trustees in the amount of $34,907.74 and delinqparyments tahe National Trustees

in the amount of $905.06 for the period from March 1, 2012, to September 3012.

Time Period I;:zcnatlisl Natl.l |.=unds T.o.tal

Deficiency Deficiency | Deficiency

April 2010 $3,148.80 $532.80 $3,681.60
May 2010 $6,735.52 $1,132.80 $7,868.32
June 2010 $7,269.36 $1,219.68 $8,489.04
July 2010 $6,643.76 $1,123.68 $7,767.44
August 2010 $6,989.92 $1,181.76 $8,171.68
September 2010 $6,105.76 $1,026.24 $7,132.00
October 2010 $1,871.56 $312.00 $2,183.56
November 2010 $6,297.60 $1,065.60 $7,363.20
December 2010 $4,935.90 $835.56 $5,771.46
January 2011 $3,220.74 $547.56 $3,768.30
February 2011 $3,374.00 $582.24 $3,956.24
March 2011 $3,248.88 $563.04 $3,811.92
Grand Total $59,841.80 | $10,122.96 | $69,964.76
Monthly Average | $4,986.82 $843.58 $5,830.40

C. Interest

The Trustees request 10% interest per annuralloof the delinquent payments.
Memorandum at 10The Defendants do not object.

ERISAentitlesthe Trustees to recover interast unpaid contributionas
provided for in the documents governing the empéelyenefit plan 29 U.S.C.

§ 1132(g)(2) Finkel v. TripleA Grp., Inc, 708 F. Supp. 2d 277, 2887 (E.D.N.Y. 2009)

The CBA provides for interest at the ratel®@Poper annunfor delinquent

contributions to théunds® This amounts to a daily interest rate of 0.0274%e Court

9 The Court notes that some of the trust agreats gverning the individualdnds provide for the
imposition, in the Trustees’discretioof interestatrates between 12 and 18 percetelfare Fund
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calculates that TMI owes the Local 1 Fur§$8,280.5%n interest and owes the

National Fund$6,745.5%n interest.

Days ,
Time Period LI::JC:(!ISI Natl.l |.=unds Due Today's Since Ilr.lc:::le:t InT:rtelst In.l;ztrzlst
Deficiency Deficiency Date Date Due Due Due Due
Date

October 2005 $352.23 $0.00 | 11/20/06 | 6/13/14 2762 $266.56 $0.00 $266.56
November 2005 $246.93 $0.00 | 12/20/06 | 6/13/14 2732 $184.84 $0.00 $184.84
December 2005 $2,896.22 $0.00 | 1/20/06 | 6/13/14 3066 | $2,433.07 $0.00 $2,433.07
January 2006 -$163.48 $0.00 | 2/20/06 | 6/13/14 3035 -$135.95 $0.00 -$135.95
February 2006 $608.56 $0.00 | 3/20/06 | 6/13/14 3007 $501.40 $0.00 $501.40
March 2006 -$551.60 $0.00 | 4/20/06 | 6/13/14 2976 -$449.79 $0.00 -$449.79
April 2006 $0.00 $0.00 | 5/20/06 | 6/13/14 2946 $0.00 $0.00 $0.00
May 2006 $0.00 $0.00 | 6/20/06 | 6/13/14 2915 $0.00 $0.00 $0.00
June 2006 $1,147.18 $0.00 | 7/20/06 | 6/13/14 2885 $906.83 $0.00 $906.83
July 2006 $1,311.60 $0.00 | 8/20/06 | 6/13/14 2854 | $1,025.67 $0.00 $1,025.67
August 2006 $1,005.21 $0.00 | 9/20/06 | 6/13/14 2823 $777.53 $0.00 $777.53
September 2006 -$185.60 $0.00 | 10/20/06 | 6/13/14 2793 -$142.04 $0.00 -$142.04
October 2006 $800.32 $0.00 | 11/20/06 | 6/13/14 2762 $605.67 $0.00 $605.67
November 2006 -$334.04 $0.00 | 12/20/06 | 6/13/14 2732 -$250.05 $0.00 -$250.05
December 2006 $370.04 $0.00 | 1/20/07 | 6/13/14 2701 $273.86 $0.00 $273.86
January 2007 $4.56 $0.00 | 2/20/07 | 6/13/14 2670 $3.34 $0.00 $3.34
February 2007 $394.97 $0.00 | 3/20/07 | 6/13/14 2642 $285.92 $0.00 $285.92
March 2007 $350.88 $0.00 | 4/20/07 | 6/13/14 2611 $251.02 $0.00 $251.02
April 2007 $0.00 $0.00 | 5/20/07 | 6/13/14 2581 $0.00 $0.00 $0.00
May 2007 $0.00 $0.00 | 6/20/07 | 6/13/14 2550 $0.00 $0.00 $0.00
June 2007 $0.00 $0.00 | 7/20/07 | 6/13/14 2520 $0.00 $0.00 $0.00
July 2007 $0.00 $0.00 | 8/20/07 | 6/13/14 2489 $0.00 $0.00 $0.00
August 2007 $7.60 $0.00 | 9/20/07 | 6/13/14 2458 $5.12 $0.00 $5.12
September 2007 $6.08 $0.00 | 10/20/07 | 6/13/14 2428 $4.04 $0.00 $4.04
October 2007 $23.20 $0.00 | 11/20/07 | 6/13/14 2397 $15.24 $0.00 $15.24
November 2007 $64.96 $0.00 | 12/20/07 | 6/13/14 2367 $42.13 $0.00 $42.13
December 2007 $398.40 $0.00 | 1/20/08 | 6/13/14 2336 $255.00 $0.00 $255.00
January 2008 -$150.80 $0.00 | 2/20/08 | 6/13/14 2305 -$95.24 $0.00 -$95.24
February 2008 $110.96 $0.00 | 3/20/08 | 6/13/14 2276 $69.20 $0.00 $69.20
March 2008 -54.48 $0.00 | 4/20/08 | 6/13/14 2245 -52.76 $0.00 -$2.76
April 2008 $22.40 $0.00 | 5/20/08 | 6/13/14 2215 $13.59 $0.00 $13.59
May 2008 $38.50 $0.00 | 6/20/08 | 6/13/14 2184 $23.04 $0.00 $23.04

Agreement at 26; Additional Security Benefit Fungréement at 2930; Vacation and Holiday Fund

Agreement a26; Trade Education Fund Agreement at 27; 401(knPAgreement at 20rhe Court

interprets the Trustees’position that interestiddde calculated at tHewer rate of 10 percent as an

exercise of their discretion.
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June 2008 $256.80 $0.00 | 7/20/08 | 6/13/14 2154 $151.56 $0.00 $151.56
July 2008 $0.00 $0.00 | 8/20/08 | 6/13/14 2123 $0.00 $0.00 $0.00
August 2008 $26.88 $0.00 | 9/20/08 | 6/13/14 2092 $15.41 $0.00 $15.41
September 2008 $17.60 $0.00 | 10/20/08 | 6/13/14 2062 $9.94 $0.00 $9.94
October 2008 $0.00 $0.00 | 11/20/08 | 6/13/14 2031 $0.00 $0.00 $0.00
November 2008 $49.60 $0.00 | 12/20/08 | 6/13/14 2001 $27.19 $0.00 $27.19
December 2008 $25.60 $0.00 | 1/20/09 | 6/13/14 1970 $13.82 $0.00 $13.82
January 2009 $0.00 $0.00 | 2/20/09 | 6/13/14 1939 $0.00 $0.00 $0.00
February 2009 $412.20 $0.00 | 3/20/09 | 6/13/14 1911 $215.83 $0.00 $215.83
March 2009 $0.00 $0.00 | 4/20/09 | 6/13/14 1880 $0.00 $0.00 $0.00
April 2009 -$571.20 $0.00 | 5/20/09 | 6/13/14 1850 -$289.54 $0.00 -5289.54
May 2009 $844.80 $0.00 | 6/20/09 | 6/13/14 1819 $421.05 $0.00 $421.05
June 2009 -5844.80 $0.00 | 7/20/09 | 6/13/14 1789 -$414.11 $0.00 -$414.11
July 2009 $1,984.80 $0.00 | 8/20/09 | 6/13/14 1758 $956.06 $0.00 $956.06
August 2009 -5301.20 $0.00 | 9/20/09 | 6/13/14 1727 -$142.53 $0.00 -$142.53
September 2009 -5148.80 $0.00 | 10/20/09 | 6/13/14 1697 -569.19 $0.00 -569.19
October 2009 $1,656.00 $0.00 | 11/20/09 | 6/13/14 1666 $755.94 $0.00 $755.94
November 2009 -$331.20 $0.00 | 12/20/09 | 6/13/14 1636 -5148.47 $0.00 -5148.47
December 2009 $6,066.12 $1,037.52 | 1/20/10 | 6/13/14 1605 | $2,667.70 $456.27 $3,123.97
January 2010 $6,923.20 $1,161.60 | 2/20/10 | 6/13/14 1574 | $2,985.81 $500.97 $3,486.78
February 2010 $6,514.48 $1,093.92 | 3/20/10 | 6/13/14 1546 | $2,759.56 $463.39 $3,222.95
March 2010 $7,177.60 $1,210.56 | 4/20/10 | 6/13/14 1515 | $2,979.49 $502.52 $3,482.01
April 2010 $3,148.80 $532.80 | 5/20/10 | 6/13/14 1485 | $1,281.22 $216.79 $1,498.01
May 2010 $6,735.52 $1,132.80 | 6/20/10 | 6/13/14 1454 | $2,683.40 $451.30 $3,134.71
June 2010 $7,269.36 $1,219.68 | 7/20/10 | 6/13/14 1424 | $2,836.33 $475.89 $3,312.22
July 2010 $6,643.76 $1,123.68 | 8/20/10 | 6/13/14 1393 | $2,535.80 $428.89 $2,964.69
August 2010 $6,989.92 $1,181.76 | 9/20/10 | 6/13/14 1362 | $2,608.55 $441.02 $3,049.57
September 2010 $6,105.76 $1,026.24 | 10/20/10 | 6/13/14 1332 | $2,228.41 $374.54 $2,602.95
October 2010 $1,871.56 $312.00 | 11/20/10 | 6/13/14 1301 $667.16 $111.22 $778.38
November 2010 $6,297.60 $1,065.60 | 12/20/10 | 6/13/14 1271 | $2,193.16 $371.10 $2,564.26
December 2010 $4,935.90 $835.56 | 1/20/11 | 6/13/14 1240 | $1,677.02 $283.89 $1,960.91
January 2011 $3,220.74 $547.56 | 2/20/11 | 6/13/14 1209 | $1,066.92 $181.39 $1,248.31
February 2011 $3,374.00 $582.24 | 3/20/11 | 6/13/14 1181 | $1,091.81 $188.41 $1,280.22
March 2011 $3,248.88 $563.04 | 4/20/11 | 6/13/14 1150 | $1,023.72 $177.41 $1,201.14
March 2012 $4,986.82 $843.58 | 4/20/12 | 6/13/14 784 | $1,071.25 $181.21 $1,252.46
April 2012 $4,986.82 $843.58 | 5/20/12 | 6/13/14 754 | $1,030.26 $174.28 $1,204.54
May 2012 $4,986.82 $843.58 | 6/20/12 | 6/13/14 723 $987.90 $167.11 $1,155.01
June 2012 $4,986.82 $843.58 | 7/20/12 | 6/13/14 693 $946.91 $160.18 $1,107.09
July 2012 $4,986.82 $843.58 | 8/20/12 | 6/13/14 662 $904.55 $153.02 $1,057.56
August 2012 $4,986.82 $843.58 | 9/20/12 | 6/13/14 631 $862.19 $145.85 $1,008.04
September 2012 $4,986.82 $843.58 | 10/20/12 | 6/13/14 601 $821.20 $138.92 $960.11
Grand Total $133,278.80 | $20,531.62 $48,280.57 | $6,745.57 | $55,026.14
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D. Statutory Damages

The Trustees are also entitled to the greateitbler20% liguidated damages
anadditional share of the interest awaf® U.S.C. 8132(g)(2)(C)Here, te interest
award is larger than 20%f damages, so the Trustees will recesvatutorydamages in
the amount of $8,280.57or the Local 1 Funds and6$745.57for the National Funds

CONCLUSION

For the foregoing reasontheLocal Trusteesre entitled to judgment against the
Defendants, jointly and severally, in the amoun$229,839.96 and the National
Trustees are entitled to judgment against the Dednts, jointly and severally, in the
amount of 84,022.76 The Trustees are to appropriately apportiondhenages

between the FundSeeTrs. of the Plumbers Local Union, No. 1 Welfare Huwn M.B.

Mech. Corp, No. 12 Civ. 4798, 2013 WL 173391, at *2 fELD.N.Y. Jan. 152013)
(“[S]ince a fundby-fund breakdown has not been demonstrated or reqdeand there
is no inequity in requiring defendants to pay tbtat amount due to all Funds, the

Court is going to assume that there is some shagrgement between plaintiffs

SO ORDERED.
Dated: Brooklyn, New York
June 132014
s/
l. Leo Glasser

Senior United States District Judge
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