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JOHN GLEESON, United States District Judge
Christopher T. Brown (“Brown”) commenced this action against his former
employer, the Catholic Charities Community Serviédeshdiocese of New York (“CCCS®)
under Title VII of the Civil Rights Act, 42 U.S.C. 88 2000e, et seq. (“Title VII"). Broviegals
that the CCCS discriminated against him on the basis of hisatadesex and retaliated against
him for questioning his supervisor’'s authority. Am. Compl. at 3. CCCS moves to dismiss
Brown’s Amended Complaint pursuant to Rule 12(b)(6) of the Federal Rules of CivitBrece

(“Fed. R. Civ. P.”). | heard oral argument on July 24, 2013. For the reasons statedhlow,

motionis granted.

Brown incorrectly named the defendant as Catholic Charities of NYC, Be&étope House.
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BACKGROUND

A. Factual Allegations

Brown’s amended @mplaint sets forth the following factual allegations, which |
accept as true for the purposes of deciding this mofsa®e Harris v. Mills572 F.3d 66, 71 (2d
Cir. 2009). Starting in November 207iénd ending on February 1, 2012, Brown was employed
on a per diem basis by CCCS. Am. Compl. at 4; Def. Opp. at 5. Brown was an exemplary
employee and, for the first several weeks after he was hired, he repesitde feedback from
his peers. Am. Compl. at 10. However, on his first day of work Brown was given an overview
of his responsibilities by one of his supervisdigh Balcer Id. at 6. He was told to read the
daily log book “for the past sevelays in order to familiarize himself with what was going on
with the residentsf the facility in which he worked. Brown thought this was odd based on his
prior experience with other employ&rsvho required that the log book be read for dhbylast
two or three daysld. As a result, aBrown staes in his complaintie ‘immediately . .felt
Tiah, a white €male much younger than myselfasvinsulting my intelligence.1d.

Brown was aked toperformadditional tasks that he claims were outside his job
description but which he nonetheless completed satisfactddilyat 7. Healleges that even
though Balcer had her own officghe spent her time in the staff’s officéd. She would also
assign additional tasks to Brown before he was able to complete the task he kiag orr
Brown found this to be “very annoying” and, in his mind, a hostile work environnhent.

Within two to threemonths othe commencement bfs employment with CCCS,

Brown was apmached by one dfis supervisors, Richard Omegal. at 8. Omegasked

2 The amended complaint alleges that Brown’s employment began in Nove@diliehdwever, ta

oral argument, Brown stated that his employment commendgdvember 2@0, which is consistent with the date
he provided in his administrative complaint.

3 Brown previouslyheld similar employment witthe Services for the Undserved. See Brown v.
Servs. for the Unaserved 12-cv-0317, 2012 WL 3111903 (E.D.N.Y. J@l1, 2012).



Brown if he minded helping out with a food deliveng. at 8. Brown responded that he was
taking care of other affairs and could not understand why other staff members cdwétproit
with the food delivery.He added thahe companynaking the delivery had driver and a
helper, and it was that company’s responsibility to unload the deliveérat 8.

Brown called the main office and spoke with Joy Jasphemirector of Human
Resourceswho told Brown that helping witthe fooddeliverywasindeedoutside of his job
description. Id. at 9. Thereafter, Brown was called i@mega’s office foa conferencabout
the incident.Id. at 9. Denise Samone, the site diredBaicerand Omega were presend. at
9. Brown was unjustly reprimanded BglcerandSamone, whil®©megastoodby idly. Id. at 9.
Three days later, Brown was called into Bakeiffice, and she toldrown that his services
were no longer neededd. at 9. Thus, Brown alleges, a result of questioridaicers authority,
he was relieved of his dutidsl. at 10.

Brown was terminated on February 1, 20He alleges that “given the events
that occured (sic) prior [to] this, that logically | was let go of caugeektioned Tiah who at the
time was not my supervisor and is white. She then sought to retaliate againstiemenigy(sic)
me the right to work and support my familyid. at 10. In sum, Browncontends that CCCS
discharged him because of his race, national origin, and gender and retaliatetiragnein
violation of Title VII.

B. Procedural History

Brown filed his original complaint against CCCS on November 23, 2012. (ECF
No. 1). On February 15, 2013, | issued an order dismissing the complagnabtibgBrown
leave to replead(ECF No. 4). Brown filed his amended complaint against CCCS on March 15,

2013. (ECF No. 5). On June 6, 2013, CCCS filed the present motion to dismiss the amended



complaint pursuant to Fed. R. Civ. P. 12(b)(6) for failure tesdaclaim. Def. Mot. Dismiss
Compl. (ECF No. 12)see alsdef. Mem. in Support (ECF No. 15).
DISCUSSION

A. Standard of Review

In considering a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6) for failure
to state a claim, a court must accept all factual allegations in the complaint as trdeavaadl
reasonable inferences in favor of the plaintBell Atlantic Corp. v. TwombJ\650 U.S. 544,
555-56 (2007). However,@urt need not accept as true “legal conclusions” or “[tlhreadbare
recitals of the elements of a cause of action, supported by mere conclasamesits.” Ashcroft
v. Igbal 556 U.S. 662, 678 (2009). “To survive a motion to dismiss, a complaint must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief that is |[gaorsits face.’”
Id. (quotingTwombly 550 U.S. at 570). “A claim has facial plausibility when the plaintiff
pleads factual content that allows the court emdthe reasonable inference that the defendant is
liable for the misconduct allegedId. If a party does not “nudgefj[s] claims across the line
from conceivable to plausible, [the] complaint must be dismisséddmbly 550 U.S. at 570.

B. Brown’s Qaim of Discrimination

Title VII prohibits an employer from discriminating against any individual with
respect to “compensation, terms, conditions, or privileges of employment, betaush
individual’s race, color, religion, sex or national origin.” 42 U.S.C. § 2Qq@¥-1). To
establish a prima facie case of discrimination under Title VII, a plaintiff mustmnate that
(1) he belongs to a protected class; (2) he was qualified for the position; (3jenedsah
adverse employment action adj the adverse employment action occurred under

circumstances giving rise to an inference of discriminatory intéiscDonnell Douglas Corp. v.



Green 411 U.S. 792, 802 (1973yjvenzio v. City of Syracuséll F.3d 98, 106 (2d Cir. 2010).

A plaintiff sustains an “adverse employment action” when he or she endures a
materially adverse change in terms and conditions of employmembng the actions that
qualify as “materially adverse” are termination of employment, demetiatenced by decrease
in wage o salary, less distinguished title, material loss of benefits, or signifycdiminished
material responsibilitiesGalabya v. N.Y. City Bd. Of Edu202 F.3d 636, 640 (2d Cir. 2000)
(internal quotation marks omitted).

A plaintiff need not pleadlgfacts necessary to establisiprama faciecase, but
must satisfy Fed. R. Civ. P. 8 by making “a short and plain statement of claim‘atilugtthat
he is entitled to reliefSwierkiewicz v. Sorema N,A34 U.S. 506, 511 (quoting Fed. R. Civ. P.
8(a)(2));see alsaf'wombly 550 U.S. at 547 (explicitly affirming tHewierkiewiczpleading
standard for employment discrimination cases).

There is no dispute that Brown belongsatprotected classnd CCCS does not
argue that Brown wasot qualified for his position.And Brown plainlyalleges an adverse
employment actio — he was fired from his joldHowever, he does not allege any famts
circumstancethatsuggest an inference of discrimination.

Brown’s allegations consist of the following:
¢ On his first diy on the job, he and another black male employee were assigned the

task of “dealing” with bed bugs. Am. Compl. at 6-7.

e He was"'not qualified in pest contrbland was not hired for this task, yet he did it

anyway without questionld. at 7.

¢ He was askeby his supervisgiRichard Omega, a black male, to assist with a

food truck delivery; he subsequently questioned Joy Jasper, the Human Resources



Director, a black female, who confirmadsisting in a food truck delivery was
outside of his employment dutidd. at 89.
e His termination resulted from his questionidglcer’s authority, a white female,
who was not his supervisor at the tinid. at 10.
e He got fired after declining to do work that fell outside of his job descripticn.

Construing these allegations in light most favorable to Brown, the facts do not
give rise to an actionable claim under Title VII. Brown hasatieged any factthat would, if
proven, establish that he was discriminated against because of his racepgeeseHis
claims arise fronallegations that he was treated unfaidyt Title VII does not address the sort
of unfairness of which he complains. Because the facts Brown alleges do noh géseasible
claim of the invidious discrimination prohibited by Title VII, his amended complairg doe
satisfy the pleading standards articulate@iwomblyandigbal and musthereforebe dismissed
in their entirety.

C. Brown’s Retaliation Claim

1. The Failure to Exhaust the Claim

Before filing a Title VII claim, a plaintiff must first exhaust his or her
administrative remedies by timely filing a charge with the Equal Employmentrpig
Commission (“EEOC”) or an equivalent state or city agency. 42 U.S.C. 8§ B0€f)see also
Francis v. City of New YorR35 F.3d 763, 768 (2d Cir. 2000) (holding that exhaustion is not a
jurisdictional prerequisite but an “essential” precondition to bringing a Titlel&im in federal
court). The exhaustion requirement is relaxed under the “reasonably related” ddcaameng
other things, the retaliation Brown complains would have fallen within the scope of the

investigation that would reasonably be expected to grow out of the charge in msadtive



complaint. Mathirampuzha v. Potteb48 F.3d 70, 76 (2d Cir. 200&ge alsderavin v. Kerik,
335 F.3d 195, 200-01 (2d Cir. 2003).

Brown filed an administrative complaialleging racenational originand sex
discriminatiorf with the New York State Division of Human Rights (“SDHR”), on April 16,
2012,whichwasfiled with the EEOC Brown did not allege retaliation the administrative
complaint and theomplaintdid not contain any allegations of protected activity. On August 10,
2012, the SDHR issued a Determination and Order After Investigation, dismissing the
administrative omplaint because it found no probable cause to believe that CCCS engaged in
any unlawful discriminatory practices. On September 21, 2012, the EEOC torgyleletter
notifying Brown that the EEOC had adopted the findings of the SDHR.

Brown commencethe instant action on November 23, 2012. In his complaint,
Brown checked a box indicating that the action is brought pursuant to Title VII. nExise
checked boxes indicating that CCCS had terminated his employment on the basiaad hrsdr
sexand that CCCS engaged in retaliatidihis true that the investigation of a single allegation of
retaliation could reasonably be expected to inquire into other instances of adidiedion.
Similarly, a pretermination complaint of discrimination cauteasonably be expected to
embrace an inquiry into whether a subsequent termination was the result dioetbhaed on
that complaint. But in this case, where Brown complained of discrimination (butaiaitren)
for the first timeafter he was fied, there was no reason for the agency to investigate whether he
was punished for engaging in protected activity. The only form of protectedyabtiought to
its attention was the complaint itself, and since Brown had already been tedmwiegn the

complaint was filed, Borwn’s failure to allege retaliation is fatal to that cl@iotordingly,

4 The administrative complaimtisoincluded an allegation of discrimination based on the Plaintiff's

record of conviction. That claim is not at issue here. Brown was hyr&@CIES shortly after his criminal record
was revealed to CCCE&ECFNo. 14, Ex.B at2).



Brown'’s retaliation claim must be dismissed because he failed to exhaadtrhrsstrative
remediesSeeButts v. City of New York Dep’t of Hous. Pres. & @eW¥90 F.2d 1397 (2d Cir.
1993).
2. TheMerits oftheClaims

Even if this Court could entertain Brownstaliationclaim, he has failed to
allege sufficient plausible facts to support it. A claim for retaliation underVitleequires
plaintiff to plead facts thawould tend to show that there is a causal connection between
protected activity and the alleged wrongful conduct complaine®eé Patane v. Clayk08
F.3d 106 (2d Cir. 2007). No such facts are alleged here; indeed, Brown has never asterted tha
he complained of race or sex discrimination prior to his termination..

Brown’s conclusory statement that Was retaliated against by being told his
services were no longer needed falls short of the pleading standards articLilatednblyand
Igbal. Twombly 550 U.S. at 553pbal, 556 U.S. at 663. Brown was granted leave to amend the
pleadings to correchese deficiencies, which were also present in his initial complaint. (ECF
No. 4). He has failed to do so, aneereforehisretaliation claim is dismissed.

CONCLUSION

For the foregoing reasons, the CCCS’ motion to dismiss Browmesnded

complaintis granted, with prejudice and the Clerk is directed to close the case.

So ordered.

John Gleeson, U.S.D.J.
Dated: August 28, 2013
Brooklyn, New York



