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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MICHAEL BONANO, pro sg

Plaintiff, . MEMORANDUM AND ORDER
: 12€V-5879 (DLI)(LB)

-against
ILENE STANISZEWSKI,Senior Parole Officer
WILLIAM McCARTNEY , Brooklyn Il Bureau Chief,
ANDREA W. EVANS, New York Stat@arole
Chairwoman TERRENCE X. TRACY Parole Chief.
Counsel AMANDA MEEKS, Manhattan Drug
Court Evaluator FRANCIS J. CARUSOAssistant :
Director of OperationsNEW YORK STATE
DIVISION OF PAROLE,

Defendants.

DORA L. IRIZARRY, U.S. District Judge:

Michael Bonano “Plaintiff’) filed this pro s€ complaint against the New York State
Division of Parole(the “Division of Parolg), severalof that agency'sofficials, and a case
manager for the Drug Treatment Court diversion program in Manhdttaltectively,
“Defendants”) (Compl., Doc. Entry No. 1.) On August 29, 2013, this Court gratauhtiff's
motion for leave to proceeinh forma pauperisand dismissed certain claims asserted in the
complaint (the “Order”).(SeeOrder, Doc. Entry No. 7.) Plaintiff moves for reconsideration of
the Court’s August 29, 2013 Order. (NoticeRif's Motion, Doc. Entry No. 15.)Defendants
oppose. (Reply Mem. of Law Further Supporting Defs.” Mot. to Dismiss the Cqfiefs.’

Reply”) at 3, Doc. Entry No. 25.) Also before the Court is Defendants’ motion to dismiss the

complaint pursuant to Federal Rule of Civil Procedure 12(b)(6). (Notice of Defs., Diat.

Y In reviewing Plaintiff's submissions, the court is mindful that, “[@cdment filedpro seis to be liberally
construed and pro se[pleading], however inartfully pleaded, must be held to legsgent standards than formal
pleadings drafted by lawyers.Erickson v. Pardus551 U.S. 89, 94 (2007). Accordingly, the court interprets
Plaintiff's submissions “to raise the strongest anguts that they suggestTriestman v. Fed. Bureau of Prisons,
470 F. 3d 471, 474 (2d Cir. 2006) (emphasis omitted).
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Entry No. 19.F Plaintiff opposes. (Decl. in Supp. of Resp./Opp. to Defs.’ Mot. (“Pl.’s Resp.”),
Doc. Entry No. 23.)

For the reasons stated herein, Plaintiff's motion for reconsideratiatenged and
Defendants’ motion talismiss isgranted in part and denied in pafthe Court provides certain
clarifications of its prior Order in light of Plaintiffigro sestatus.

To the extent that Plaintiffsubmissiongan be read to include a request that the Court
grant summary jdgmentin his favor (Mem. of Law in Supp. of Mot. for Reinstatement of
Monetary Claims and Causes of Action (“Pl.’'s Mem.”) a6,9Doc. Entry No. 16)summary
judgment is denied without prejudice as prematuanilarly, Plaintiff's request that the Court
impose sanctions on the Defendants (Pl’s Resp. at 14) is dasiedwarrantedinder the
present circumstancesMoreover, Plaintiff's request does not comply with Rule 11 of the
Federal Rules of Civil Procedure, which requires that a motion for sanctionsbmustde
sepaately from any other motion. Fed. R. Civ. P. However,Defendants are urged to ensure
that they accurately represent Plaintiff's arguments and allegations. yFRlaintiffs request
for leave to amend the complaistdenied without prejudicdan light of Plaintiff s pro sestatus,
for failure to provide sufficient informatiorior the Courtto the motion (Pl.’s Respat 11) If
Plaintiff decides to renew higequestto amendthe complaint, he should provide a proposed
amended complaint along with the motion.

BACKGROUND

The following facts are taken from the complaamd matters of which judicial notice
may be takenand are assumed true solely for purpaddke instan motiors.

In 2000, Plaintiff was convicted of attempted assault in the second degree and sentenced

2 Defendants initially moved to revoke Plaintiff's IFP statost have since withdrawn this request. (Defs.” Reply
at2.)



to an indeterminate sentence t@fo to four yeas of imprisonment. (Compl. § 24.pn July 11,
2003, Plaintiff was conditionally released after hasegvedthirty-two months. Id.)

In March 2004, Plaintiff was sentenced to &hreeandonehalf to sevenyear term of
imprisonmentfor third degree robbery and third degree burglargCompl. 1 25 28)
Cusamano v. Alexande691 F. Supp. 2d 312815 (N.D.N.Y. 2009). On January 10, 2007,
Plaintiff was released from prisgoursuant to standard and special parole conditions, which
included the requirement that Plaintgftibmit to substancebase testing and participate in a
substance alse treatment programid. at 316. Plaintiff wasreincarcerated twicéor parole
violations in 2007.1d. On February 8, 2008Plaintiff againwasreleased from prisopursuant
to his previous special conditions as well as several additional requirertents.

OnJuly 18, 2008, Plaintiff, under the alias Anthony Cusamtlead, a civil rights lawsuit
against the Division of Parole and several of its offi@eging that the imposition of special
parole conditions violated his constitutional rigkitise “Cusamancaction”). (Compl. q 12
(citing Cusamano v. Alexander08cv-781 (DNH)(ATB) (N.D.N.Y.)). Plaintiff's claims
ultimately were unsuccessfulseveral causeof action in theCusamanaction were dismissed
for failure to state a claimCusamanp 691 F. Supp. 2d 312, and his remaining claims were
dismissed through summary judgme@usamano v. Alexandéd8-cv-781, Doc. Entry No. 46.

In February 2009, IRintiff soughtearly termination ofhis special parole conditions.
(Compl. 1 4.) SteveMcClymont (“Officer McClymont”), Plaintiffs New York Stateparole
officer at the Brooklynreporting office, submitted an early termination request on Plamtiff
behalfto the cental office of the New YorlStateDivision of Parole. Ifl.) Officer McClymont
purportedlyinformed Plaintiffthat similarearly terminationrequestsveretypically granted in

two weels. (d. 5.) In March 2009the Division of Paroleindicated thait would not grant



Plaintiff's early termination request without documentation that he had comhplist@utpatient
drug treatmenprogram. Id. { 6.) Plaintiff and Officer McClymont forwarded documentation
from the outpatient program, bDefendant llene StaniszewgkOfficer Staniszewski”y'simply
held it for a few weeks, rather than forwangliit promptly to Albany Paroleand eventually
called Plaintiff's outpatient counselor to verify the documentatidoh. [{] 7#10.)

On May 6, 200, while Plaintiff's request for early termination of parole was pending,
Plaintiff was arrested and charged with first degree robbddy.{(12) Plaintiff informed his
parole officer of the arrest on May 9, 2009 and spent the next 19 months in pretrial detention;
however, no parole violation or revocation proceedings were commendefl] 1213, 28.)

By August 2009 becausene still had not received alecision on hisarly termination
application, Plaintiff wrote a letteotDefendant Andrea W. Evar(§Chairwoman Evans’)
Chairwoman of the Division of Pargléo inquire abouits status (Id. § 14) On October 7,
2009, Plaintiff received a response fror@fficer Staniszewski andDefendant William
McCartney, the Bureau Chief of the Brooklyn Il ParQlffice, which stated;'[Y]ou are still
subject to[p]arole supervision.Your M.E. date is 3/5/12. There have been no early discharges
granted at this poirit. (Id. 115.) On November 16, 2009, Plaintiff wrote to Chairwoman Evans
and Officer Staniszewskagain regarding his early termination requestld. ([ 16-20.)
Plaintiff' s letters were not answeredd.(f 21.)

On June 18, 2010, the Honorable Richard D. Carruthers of New York State Supreme
Court, New York County, transferred Plaintdfcaseto the Manhattan Drug Treatment Court
(the “drug court”)to determine Plaintiff's eligibility for a Judicial Diversion Program
connection with hi009arrest for first degree robbefthe “diversion program?) (Id. § 31.) In

July 2010, @2fendants Amanda Mkg andOfficer Staniszewskallegedly gave false information



to thedrug courtopposng Plaintiff’'s participation in thaliversion pogramin retaliation for the
Cusamanaction (Id. 3242.) As a result of the Division of Parole’s opposition to Rilfis
participation in the diversionrpgram, Plaintiff’'s case was returned to New York State Supreme
Court, New York County. Id. 1 43-49.)Plaintiff wrote to Chairwoman Evans informing her of
“[Officer] Staniszewski'sarbitrary and vindictive opposition” and asking her to intervene, but
Plaintiff received no responseld ({1 50-55

On November 23, 2010, Plaintiff wrote to Chairwoman Evans seeking a certificate of
discharge on hi2004 sentence fothird degree robbery and third degree burglary. (Compl.
22.) On March 25, 2011, Plaintiff received a letter indicating that he could not be granted a
notice of discharge because he had not completed his sentddc§. 28.) According to the
Plaintiff, hewas inforned that he had to serve the remaining sixteen months of his 2000 sentence
for attempted assault in the second deg(e®.|Y 24-2529) Thereafter, a series of letters were
exchanged between Plaintiff and the Division of Paretgarding Plaintiffs setence (Id. 11
26-27.) Plaintiff argued inter alia, that the Division of Parole had miscalculated his maximum
expiration and conditional release dates, wrongfully extending his potential ¢férm
incarceration. I1¢. 112829, 56) In December 2010, Plaintiff was convicted of first degree
robbery, and on March 31, 2011, Plaintiff was sentenced to two consecutive terms of
imprisonment of from 3 to 6 yeardd( Y 22, 56.)

On November 15, 2012, Plaintiff filed the instant acti®faintiff asserts fifteen “Causes
of Action” against different combinations of the naniefendants. (Compl. at 25%.) Each of
the individualDefendants is sued in his or her personal and official capacitids.at(23.)

Reading the complaint liberally, Plaintiff alleges that the Defendants retaliggdst him for



bringing theCusamanaactior? by: 1) delaying decision on and denying his request for early
termination of his parole conditiorfsearly termination claim”) 2) providing false informatin

in opposiion to Plaintiff'sadmission to a drug diversion progrdfdiversion program claim’)

and 3) miscalculating or extending Plaintiff's senterft&ntence miscalculation claim”)
(Compl. 1 58.) Plaintiff seeks $14 million in damages, demands that the named defendants be
terminated from their positions, and requests “injunctive relief preverten@ivision of Parole

from mandatinghim] to particigate or enroll in drug treatment up@ms] eventual release to
parole supervision.” I4. at 29.) Plaintiff's submissions indicate that he also seeks to enjoin
Defendants “from denying [him] release in 2015, as such denial should be presumed to
perpetuate Parole’s vindictiveness. . . .” (Pl.’'s Resp. at 12.) On August 29, 2013, thisuGourt
spontedismissed Plaintiff's claims for monetary damages against the individual Refsnich

their official capacities on sovereign immunity grounds. On October 8, 2013, PleotrEd

for reconsideration of the Court’s Order. On December 2, 2013, Defendanésl to dismiss

the complaint.

DISCUSSION

Motion for Reconsider ation

Plaintiff moves pursuant to Rule 60(b) of the Federal Rules of Civil Proc§tRuée
60”) for reconsideration of the Court’s August 29, 2013 Order. Defendants oppose, arguing tha
Plaintiff's motion is: 1) untimely because it was filed more than fourteenaftsrsentry of the
Order; and 2) meritless becau4bere is no liberty interest in being free from the special

conditions imposed on parole.” (Defs.’ Reply at 3-4.)

% In his submisionsin connection with the instant motions, Plainsfatesthat the Defendants’ actions were also
taken in retaliation for an additional lawsuit he filed agaemsiployees of the New York State Department of
Corrections (See e.g.Notice of Motion aR-3 (citing Cusamano v. Sobgh-cv-0623 GTS)(GHL) (N.D.N.Y.)).
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A. Timeliness

Defendants contend that Plaintiffs motion is untim@lyrsuant to Local Rule 6.3
(Defs.” Reply at 3). Local Rule 6.3 providégat motions for reconsideration must be served
within fourteen days after the entry of a court order. E.D.N.Y Local Civ. R. Ba&. Court’s
Order was issued on August 29, 2013. Plaintiff's motion for reconsideratiorets September
27, 2013, and was filed on August 8, 2013. Taking the earlier date, niestylays passed
before Plaintiff served his motion for recoreidtion. Thus, Plaintiff's motion would be
untimely if brought pursuant to Local Rule 6.3. However, Plaintiff's motion for recaasiole
was brought pursuant to Rule 60, which provides that such motions “must be made within a
reasonable timebr, for motions made under certain subsections of Rule 60, “no more than a
year after the entry of judgment.” Fed. R. Civ. P. 60(c)(1). Moreover, “[a]n untimetipn for
reconsideration [pursuant to Local Civil Rule 6.3] is treated as a Rule 60(lmnmatilanney v.
Intergroove Tontrager Vertriebs GMBFR012 WL 4483092, at *1, n.2 (E.D.N.Y. Sept. 28,
2012) (quotind-ora v. O'Heaney602 F.3d 106, 111 (2d Cir. 2010)).

Accordingly, Plaintiffs motion for reconsideration is timely, but he may omgks
reconsideration pursuant to one of the grounds set forth in Rule &Xb)id.

B. Merits

Plaintiff contends that the Court should grant his motion for reconsideration pursuant to
Rule 60(b)(1) and (§)which provide in relevant part, that relief may be granted for: (1)
mistake, inadvertence, surprise, or excusable neglect; or (6) any othertredigastifies relief.
Fed. R. Civ. P. 60(b)(1), (6). (Notice of Pl.’s Motion at 1). The Second Circuit Court of Appeal
has found that Rule 60(b)(1) and Rule 60(b)(6) are “mutually exclusive,” such “thabaayct

which generally falls under the former cannot stand as a ground for relief undetténg



Stevens v. Miller676 F.3d 62, 67 (2d Cir. 2012). Thus, “[w]here a party’s Rule 60(b) motion is
premised on grounds fairly classified as mistake, inadvertence, or negle¢tungler Rule
60(b)(6) is foreclosed.’ld.

Here, Plaintiff's argues that the Court should grant his motion for reconsgheoat the
basis that the Order contained severabrs Therefore, the Court considers whether relief is
justified pursuant to Rule 60(b)(1) rather than Rule 60(b)&)edfically, Plaintiff argues that
the Court erred by: Igverlookng Plaintiff’s claim that the Defendants’ alleged misconduct was
undertaken in retaliation for lawsuits brought by the Plaintiff against tr@ePRivision and its
employees?) dismissing kof Plaintiff's claims for monetary liability; and 3) mischaracterizing
Plaintiff's request for injunctive relief (Notice of Motion at 8; Pl.’'s Mem) For the reasons
stated hereinPlaintiff has failed to identify instances of “mistake, inadvertesceprised, or
excusable neglect” that would justify the relief sougl@eeUnited States v. Manné&10 F.
App’x 83, 85 (2d Cir. 2013) (finding that, although Rule 60(b) “should be broadly construed to
do substantial justice, it may be invoked only ugoshowing of exceptional circumstances”).
However, the Court finds that certain clarifications of the Court’'s On@ewarranted in light of
Plaintiff's pro sestatus.

First, Plaintiff argues at length that he has alleged facts plausibly supportiagn that
the Defendarst acted in retaliation for lawsuits he had brought against them. However, the
Court’s Order dismissing Plaintiff's claims for monetary damages againstintheidual
Defendants in their official capacities was based on sovergigiunity grounds rather than
deficiencies in Plaintiff's factual allegations. (Ord. ab.4 Therefore, the plausibility of
Plaintiff's claim for retaliation is irrelevant.

Second Plaintiff claims that the Court incorrectly dismissed all of his claims for



monetary damages. #bughPlaintiff sued the individual Defendants in both thdfrctal and
personal capacities, the Cdar©Orderdid not address|&ntiff's claims against the E&endants in

their personal capacitiegSeeCompl. at 23; Ord) Sinee the Eleventh Amendment does not bar
suits for monetary damages against government officials in their personatieapaach claims

were not dismissed by the Court’s Order and remain to be adjudi@ee8habazz v. Coughlin

852 F.2d 697, 700 (2d Cir. 1988) (finding that defendants sued in their personal capacity in a
civil rights action are not entitled to assert “the Eleventh Amendment baoh Wi definition is
available only to government entities”).

Third, Plaintiff contends that the Court mischaracterized his claim for injunctive bslief
indicating that he sought only to “correct his Parole film’fact, the Order stated that Plaintiff
requested that the named Defendants be terminated from theioqsind that the Defendants
be prevergd “from mandating [Plaintiff] to participate or enroll in drug treatment upon his
eventual release to parole supervision.” (Ord.-4t(8iting Compl. at 29)).The Court found
that “to the extent that Plaintiff seeks prospective injunctive refitsy alia, to correct his parole
file, this claim may proceed.” (Ord. at 6.) The Order did not specificallyygledlaintiff from
pursuing any form of injunctive relief.

In sum, Plaintiffs motion for reconsideration is denied due to Plaintiff's filiar
identify “mistake, inadvertence, surprise, or excusable neglect” yjusgifthe relief sought.
However, the Court has provided certain clarifications to assist thespartight of Plaintiff's

pro sestatus.



. Motion to Dismiss

A. Legal Standard

UnderRule 8(a) of the Federal Rules of Civil Procedure, pleadimgst contain a “short
and plain statement of the claim showing that the pleader is entitled to réfiefatlings are to
give the defendant “fair notice of what the claim is and the grounds upon which it rBsts”
Pharms., Inc. v. Brouddb44 U.S. 336, 346 (200%yuotingConley v. Gibson355 U.S. 41, 47
(1957), overruled in part on other groundsBgJl Atl. Corp. v.Twombly 550 U.S. 544 (2007)
“The pleading standard Rule @& nouncesloes not requirédetailed factual allegationsbhut it
demands more than an unadorned;défendantunlawfully-harmedme accusatioh. Ashcroft v.
Igbal, 556 U.S. 662, 678 (2009) (quotidigvombly 550 U.S. at 555). “A pleading that offers
‘labels and conclusions’ or ‘a formulaic recitation of the elements of s aafuaction will not
do.” Id. (quotingTwombly 550 U.S. at 555).

UnderRule 12(b)(6) of the Federal Rules of Civil Procedarelefendant may move, in
lieu of an answer, for dismissal of a complaint for “failure to state a claom which relief can
be grated.” To resolve such a motigrecourts ‘must accept as true all [factual] allegations
contaned in a complairit but need not accept “legal conclusionddbal, 556 U.S.at678 For
this reason, “[tlhreadbareescitals of the elements of a cause of action, supported by mere
conclusory statements, do not suffice” to insulate a claim against dismids&[A] complaint
must contain sufficient factual matter, accepted as true, to ‘state a claim to edlisfpglausible
on its face.” Id. (quoting Twombly 550 U.S.at 570). Notably, courtsmay only consider the
complaintitself, documents that awgtached to oreferenced in the complaint, documents that

the plaintiff relied on in bringing suit and thakeagither in the plaintiff's possession or that the
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plaintiff knew of when bringing suit, and matters of which judicial notice mayakent See
Roth v. Jenning#489 F. 3d 499, 509 (2d Cir. 2007).

B. Statute of Limitations

Defendants contend that the complaint should be dismissed as barred by the applicable
statute of limitations. Mlem. of Law in Supp. of Defs.” Mot. Defs.” Mem?) at 910, Doc.
Entry No. 22) Section 1983 actions filed in New York are subject to a theee statute of
limitations. Hoganv. Fischer 738 F.3d 509, 517 (2d Cir. 2013Jhus, any of Plaintiff's claims
that accrued more than three years before the complaint was filed must besetisniike
Second Circuit has held that “accrual occurs when the plaintiff knows or has redsawtof
the injury which is the basis of his actionld. at 518 (citing Pearl v. City of Long Bea¢l296
F.3d 76, 80 (2d Cir. 2002)). The Defendants bear the burden of establishing that the Isnitation
period has expired since th&aintiff’s claims acrued. Overall v. Estate of Kloi2 F.3d 398,
403 (2d Cir. 1995). In the context of a motion to dismiss based on a statute of limitations,
“dismissal is appropriate only if a complaint clearly shows the claim is out of’tiidarris v.
City of New Ydk, 186 F.3d 243, 250 (2d Cir. 1999incePlaintiff filed this suit on November
15, 2012, ¢aims that accrued before November 15, 2009 must be dismissed. The Court
considers each of Plaintiff's claims in turn.

1. Early termination claim

Defendants argue that Plaintiffesarly terminationclaim accrued on October 7, 2009,
when Plaintiff received a letter from Officer Staniszewski and William Mug@grindicating
that Plaintiff was still subject to Parole supervisftre “Letter”). (Defs: Mem. at 10.) Plaintiff
argues that the Letter did not constitute a final decision regarding hist&anipationrequest,

noting that the Letter stated, “[tlhere have been no early dischatrgjds point” (Pl.’'s Resp. at
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9.) Reading Plaintiff's submissions liberally, the Court construes PlaingHidy termination
request allegations as two distinct claims: one regarding Defendant ideldeciding
Plaintiff's request, and the other regarding Defendants denial of Plaingtfieest. The Cotr
considerseparately whether el is timdarred.

The Court finds that Plaintiff's claim that Defendants delayed decision on His ea
termination request accrued before November 15, 2009, and, therefore, is baedtayute of
limitations. Plaintiff initialy sought termination of his special parole conditions in February
2009. (Compl, 1 4.) Plaintiff understood that decisions were normally made within two. weeks
(Id. 1 5.) Plaintiff was aware that a decision had not yet been made in March and April of 2009
and hefinally wrote to Chairwoman Evans in August 2009 to inquire about the status of his
request. (Id. 11 6-10,14.) Thus, it is cleairom the complainthat Plainiff had reason to know
that decision on his request was delayed no later than August 2009. Accordingly,fBlaintif
claim for relief based on Defendants’ delay in resolving his early terminaéiquest is
dismissed as timbarred.

However, Defendats have failed to establish that Plaintiff's claim regardingin@al of
his early termination request is tirbarred. On October 7, 200Rlaintiff received detterfrom
Officer Staniszewski anBureau Chiefwilliam McCartney,staing, “[Y]ou are stll subject to
[plarole supervision. Your M.E. date is 3/5/12. There have been no early discharged grant
this point.” (d. ¥ 15.) It is not clear from the complaint whether this letter was a final denial of
Plaintiff's request or whethdrs requeswas still under consideration at thancture. Nor does
the record reflect communications from the Defendaptgr to November 15, 200@r
otherwiseinforming Plaintiff that higequestwvas denied Thus, Defendants have failed to bear

their burden of establishing that the Plaintiff knew or should have known that his early
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termination request had been denied, as opposed to merely delayed, before November 15, 2009.
Accordingly, Plaintiff's claim for relief based on Defendants’ deniahis early temination
requesis notdismissed as time barred.

In sum, Plaintiff's claim for relief based on Defendants’ delay in w@sglhis early
terminaton request is dismissed as titverred, but his claim that Defendants’ violated his rights
by denying higequest is timely.

2. Diversion program claim

Defendants’ motion does not address whether Plaintlifersion progranclaim is time
barred (SeeDefs.” Mem. at 910.) In their reply brief, however, Defendants argue that this
claim should be time barrdoecause it “initially arose” from Defendants’ denial of Plaintiff's
early termnation request. (Defs.” Reply at 3Defendants refer to Plaintiff’ contention that his
early termination claim is “inextricably intertwined” with his diversion peogrclaim. Pl.’s
Resp.at 10.) According to Plaintiff, Defendants could not have opposed his placement into the
judicial diversion program if they had granted his early termination requdsat (G11.)

As a preliminary matter, the Court need not address arguments made fostthmérin
a reply brief. United States v. Yousé&f27 F.3d 56, 115 (2d Cir. 2003) (“We will not consider an
argument raised for the first time anreply brief.”) Even if Defexdants’ argument were not
waived it would fail on the merits. Whether Plaintiff's claims are factually linked is not
determinative of Plaintiff's knowledge of the alleged injurilaintiff alleges that Defendants
Meeks andStaniszewski gave false information to the drug court in July 2010. Defendants have
not identified any earlier conduct that could have alerted Plaintiff adlteged injury. Thughe
Court finds thaPlaintiff’'s diversion program claim accrued aftddovember 15, 2009.

Accordingly, Plaintiff's diversion program claim is not tirbarred.
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3. Sentence miscalculation claim

Defendants do not address whether Plaintdéatence miscalculation claim is barred by
the threeyear statute of limitations. According to the complaint, Plaintiff wrote to Chairwoman
Evans seeking a certificate of discharge on his 2004 sententteréodegree robbery and third
degree burglargn November 23, 2010. (@wpl. T 22.) He received a letter indicating that he
could not be granted a notice of discharge because he had not completed his sentence on March
25, 2011. There is no indication that Plaintiff was aware of Defendants’ allegealculation
until March 25, 2011. Accordingly, Plaintiff's claim regarding the length of émence is not
barred by the statute of limitations.

C. Failureto Statea Claim

Defendants also contend that the complaint should be dismissed for failure ta state
claim upon which reéf may be granted. (DefsMem. at 1012.) However, defendants’
submissions do not adequately address this argument. Defendants-pagévenemorandum
devotes only one and one half pages to this issue, and it fails to address Blasatily’
terminaton and sentence miscalculation claimgd.)( Defendants’ reply memorandum devotes
only one paragraph to their motion to dismiss for failure to state a claim and is Igimilar
unhelpful. (Defs.” Reply at 45.) Accordingly, Defendants’ motion for failute state a claim is
denied as to Plaintiff’'s early termination and sentence miscalculation claims.

With respect tothe diversion program claimthe only one of Plaintiff's claims that
Defendants even arguably touch uporefdhdantsargue that: 1) th&econd Circuit has not
recognized a due process right for an inmate to have allegedly incorrectatiéorin his parole
file corrected; and 2) Plaintiff “concedes that his own [drug us&fle him ineligible for any

Judicial Diversion Program that coutchve made him eligible for an early discharge.” (Defs.’
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Mem. at 1112.) As discussed above, Plaintiff seeks injunctive relief beyond having his parole
file corrected, as well as monetary damages against the Defendants in thelalpeapacities

With respect to the argument that Plaintiff was ineligible for a diversion proddafendants

have not demonstrated that prior drug use precluded participation in the diversion program, nor
is that clear from thdace of thecomplaint. Accordingly, Defendantsnotion to dismiss
Plaintiff's judicial diversion claim is denied.

CONCLUSION

For the reasons set forthbave, Plaintiffs motion for reconsiderations denied
Defendants’ motion to dismiss granted to the eant that Plaintiff's claim for reliebased on
Defendants’ delay in resolving his early termination request is disinagsé¢imebarred. The

remainder of Defendants’ motion to dismiss is denied.

SO ORDERED.
Dated: Brooklyn, New York
July 21, 2014

/sl
DORA L. IRIZARRY
United States District Judge
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