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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MICHAEL BONANO, pro se
Plaintiff,

: MEMORANDUM AND ORDER
-against : 12-CV-5879(DLI) (LB)

ILENE STANISZEWSKI, Senior Parol:
Officer, Brooklyn Il Parole Bureau; WILLIAN:
McCARTNEY, Bureau Chief, Brooklyn :
Parole Bureau; ANDREA W. EVAN:
Chairwoman, NY State Division ofarole:
TERRENCE X. TRACY, Chief CounseNY:
State Division of ParoleAMANDA MEEKS,:
Drug Treatment Court Case Mana:
FRANCIS J. CARUSO, Assistant Director:
Operatiors, NY State Division of Paroleanc:
NY STATE DIVISION OF PAROLE

Defendants

DORA L.IRIZARRY, U.S. District Judge:

Michael Bonano “(Plaintiff”), who isincarcerated at &ugaCorrectional Facility, filed
this pro secomplaint against the New York State Division of Pafthe “Division of Parolé),
severalof that agency'fficials, and a case manager for the Drug Treatment Cowgtsebn
program in Manhattan. Plaintiffs motion for leave to procaedorma pauperisis granted.
Pursuant to 28 U.S.C. 1915, while proceedimgorma pauperisPlaintiff must pay the total
$350 fee by monthly installments deducted from plaintiff's prison trust fund account (or
institutional equivalent)For the reasons set forthelow. (1) Plaintiff's claims for money
damages against ttivision of Paroleand the individual defendanits their official capacies
are dismissed; and 2o the extent that Plaintiff seeks prospective injunctive relief against the

Division of Parolethat claimmay proceed.
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BACKGROUND

The following detailsare set forth in Rintiff’s complaintand prior actiond In March
2004, Plaintiff wasconvicted of third degree robbery and thielgree burglary ansentencedo
a term of imprisonmentCusamano v. Alexande91 F. Supp. 2d 312, 3X5l.D.N.Y. 2009).
On January 10, 2007, Plaintiff was releafetnh prisonpursuant to standard and spe@atole
conditions which included the requirement that Plaingtfomit to substance abuse testing and
participate in a substance abuse treatment progiénat 316.
l. Early Termination of Parole

In February 2009, IRintiff soughtearly termination ohis paroleconditions (Compl. §
4.) During that monthSteveMcClymont, Plaintiffs parole officer at the Brooklyneporting
office, submitted an early termination request on Plaistiffehalfto the central office of the
New York Divigon of Parole. Ifl.) McClymont purportedlynformed Plaintiff that similaearly
terminationrequestsvere granted in two wesk (d. 15.) By August 2009%ecausde still had
not received aecision on higarly termination application, Plaintifrote a letterd defendant
Andrea W. Evans, Chairwoman of the Division of Parole in Albany, to inquire @sasthtus
(Id. 1 14.) On October 7, 2009, Plaintificeived a response froBtaniszewski andefendant
William McCartney, the Bureau Chief of the Brooklyn HrBle Office which stated;[Y]ou are
still subject to[p]arole supervision. Your M.E. date is 3/5/12. There have been no early

discharges granted at this pointld.(f 15.)

! Plaintiff has filed prior actions, in this Court and others, under the names MichaeidBona
Anthony Cusamano, and Anthony Armatull&ee, e.g.Cusamano vAlexander No. 08 CV
781(DNH)(ATB); Cusamano v. Sobegk04 F. Supp. 2d 416 (N.D.N.Y. 2009Jusamano V.
Donelli, 2007 WL 7216166 (S.D.N.Y. Dec. 19, 200Aymatullo v. Tayloy 2005 WL 2386093
(S.D.N.Y. Sept. 28, 2005).



. Diversion Program

On May 6, 2009,while Raintiff’s request for early termination of parole was still
pending, Raintiff was arrested and charged wiinst degree robbery (Id.  12.) Plaintiff
informed his parole officer of the arrest on May 9, 28868spent the next 1Months in petrial
detention; however, nparoleviolation/revocation proceedings were coamoed. (Id. 112-13,
28.) On June 18, 2010, the Honorable Richard D. Carruthers of NewSYatdSupreme Court,
New York County,transferredPlaintiff to the MatattanDrug TreatmenCourt to determine
Plaintiff’s eligibility for a Judicial Diversion Program.ld(  31.) According to Plaintiff,
defendants Amanda Meeks and Staniszewski relied upon and gave false information to the
Manhattan TreatmenCourt and opposedPlaintiff's participation in the Judicial Diversion
Program (Id. 1 3236, 4042.) As a result ofthe Division of Parolés oppositiorto Plaintiff's
participation inthe Diversion ProgramPlaintiffs case was returned to New Yo8tateSupreme
Court, New York Countyn July 14, 2010. I4. § 43.) Thereafter, on March 31, 20Plaintiff
was convicted and sentenced to two consecutive terms of imprisonment of from 3 te @dea
1 56.)
1. TheComplaint

Plaintiff asserts fifteeriCauses of Actiohagainst differat combinations of the named
defendants. (Compl. at Z5.) The Complaint separately includes: (I)Fast Claim” which
summarizes Plainti¥$ causes of actiomelated to the‘delayed,” “obscure[d],” and denied
early termination applicationand (2) a“Second Claini which details Plaintifls causes of
actionrelated to his eligibility for th®iversion Program. I4. at27-28.) Plaintiff alsoseeks $14
million in damages, demands that the named defendants be terminated from themsyasd

requestsinjunctive relief preventing the Division of Parole from mandating me to particgpate



enroll in drug treatment upon my eventual release to parole supervisidnat 49.)

DISCUSSION

Standard of Review

Title 28 of the United States Code § 1915A requires this Court to review the complaint in
a civil action in which a prisoner seeks redress from a governmental entity ooffiioers or
employees thereof, and taentify cognizable claims or dismiss thengplaint, or any portion of
the complaint, if the complaint is frivolous, malicious, or fails to state a claim upimh wedief
may be granted or seeks monetary relief from a defendant who is immune fronelmi¢h 28
U.S.C. 8 1915A(b)seealso Abbasy. Dixon 480 F.3d 636, 639 (2d Cir. 2007)A document
filed pro seis to be liberally construed, andgeo secomplaint, however inartfully pleaded, must
be held to less stringent standards than formal pleadings drafted by [awygtiskson v.
Pardus 551 U.S. 89, 94 (2007) (internal quotation marks and citations omitted). If a liberal
reading of the complairitgives any indication that a valid claim might be stdtedis Court
must grant leave to amend the complaiBee Cuoco v. Moritsuge22 F.3d 99, 112 (2d Cir.
2000).
. Claimsfor Money Damages

The Eleventh Amendment to the U.S. Constitution bars suits for compensatory or other
retroactive relief against states, state agencies, and state officials shenl official capacities
absent theiconsent to such ssibr an expresstatutory waiver of immunity.Bd. of Trs. of
Univ. of Ala. v. Garrett531 U.S. 356, 363 (2001Will v. Mich.Dep't of State Police491 U.S.
58, 66, 71 (1989)Kentucky v. Graham73 U.S. 159, 166 (1985).New York has not waived
its immunity as to suits seeking either monetary or injunctive relief in fedeud] co . nor has

Congress abrogated such immuriityDudley v. Meekins2013 WL 1681898at *2 (E.D.N.Y.



Apr. 17, 2013) (citation and internal quotations omitted). Thaignaagency or arm of the State
of New York, the Division of Parole is immune from suit under the Eleventh AmendrSeset.
McCloud v. Jackso4 F. Appx 7, 10 (2d Cir. 2001) (dismissing piéff’s claims againdtlew
York State Division b Parolebecausé'the Eleventh Amendmentttars suits agnst states and
state agenciék, Coleman v. City oN.Y, 2009 WL 705539, at *4 (E.D.N.Y. Maf6, 2009)
(“The Eleventh Amendment bars plairigfie 1983 suit against the New York State Division of
Parole as it is a state agerigyHeba v. N.Y. State Div. of Parpl837 F. Supp. 2d 457, 471
(E.D.N.Y.2007) (barring Section 1983 action against New York State Division of Parole on the
basis of Eleventh Amendment sovereign immunity).

The Eleventh Amendment alSoperates to prevent recovery against state employees
sued in their official capacity for money damageSingleton v. Fischer2013 WL 1339051, at
*2 (S.D.N.Y. Apr. 3 2013 (citing Will, 491 U.S.aat 59. Thus, Raintiff’s claims for monetg
damages againdlew York Sate officials sued in their official capaciti@se dismissed with
prejudice?
[I1.  Prospective Injunctive Relief

Liberally construing the complaint, Plaintiff egmgntly claimghat the Division of Parole
acted arbitrarily and capriciously bas&u part,on false andnaccurate informatiocontained in
Plaintiff's parole records(Compl. 11 4&45.) Courts have recognized that individualay have
a constitutional right to havincorrect information expunged frgparole files Foster v.N.Y.C.
Prob. Dept., 2013 WL 1342259, at *5 (E.D.N.Y. Mar. 7, 2013)[A] ssuming plaintiff has a

constitutional right to have incorrect information expunged from his file, he appedrae

%2 The Court need not detrine at this juncturewhether Raintiff’s claims may be timbarred.
See Abbas v. Dixo80 F.3d 636, 6482 (2d Cir. 2007) (finding district court erred in
dismissingsua sponteSection 1983 claims as tinfmrred without granting prisonetaintiff
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acequately pled such a claifjy Lowrance v. Coughlin862 F. Supp. 1090, 112® (S.D.N.Y.
1994)(recognizing a right to a new parole hearihgsed on accurate informatign Farinaro v.
Coughlin 642 F. Supp. 276, 2832 (S.D.N.Y. 1986) (recognizing“d mited constitutional right
to have incorrect information expunged from [the] retavbere such informatiois relied upon
to deny parole). Accordingly, to the extent that Plaintiff seeks prospeanjunctive reliefinter
alia, to correct his parolel@, this claimmayproceed.SeeFulton v. Good, 591 F.3d 37, 45 (2d
Cir. 2009) (noting that suits for prospective injunctive relief are not barredhé\Eleventh
Amendment).

CONCLUSION

For the reasons set forth aboWaintiff's claims for monetary damages aismissed
pursuant to 28 U.S.C. § 1915A(b). The summons shall issue, and the United States Marshals
Service is directed to serve the summons and commairthe named defendant3he Court
certifies pursuant to 28 U.S.C. 8§ 1915(a)(3) that any appeal wotlke taken in good faith and,
therefore in forma pauperistatus is denied for purpasef an appeal.See Coppedge v. United
States 369 U.S. 438, 444-45 (1962).

SO ORDERED.
Dated: Brooklyn, New York
August 29, 2013
/sl

DORA L. IRIZARRY
United States District Judge

notice ad opportunity to be heard).



