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United States Attorneys Office, Eastern District of New York
Attorneys for the Defendants

610 Federal Plaza, 5th Floor

Central Islip, NY 11722-4454

By: Vincent Lipari,Assistant United States Attorney
SPATT, District Judge.

On December 3, 2012, the Plain®tinil Walia (the “Plaintiff”), who at altelevanttimes
has been a Special Agent (“SA¢nployed by the Defendant United States Department of
Homeland Security (“DHS”)};ommenced an action under docket nocl-5944 against the
Defendants the United States Department of Justice ("DO®E; and the United States
Attorneys’ Office, Eastern District of New York (“EDNY Attornéydffice”)(collectively the
“Defendants”) for injunctive, declaratory, and monetary relief pursuahetéetieral Privacy Act
of 1974, 5 U.S.C. § 5524 seq. (the “Privacy Act”) aad the &deral Declaratory Judgment Act,
28 U.S.C. § 2201.

On June 14, 2013, the Plaintiff filed an amended complaint. In the Plaintiff's first and
second causes of action, he alletjed the Defendants violated his rights under the Prigaty
because, without his consent, various DHS agents disclosed to various Assistarttdth8y#\
(“AUSASs") in the Eastern District of New Yorthe substance dfiree incidents involving
alleged deficiencies in higork performance. In the Plaintiff $iird and fourth causes of action,
he allegewiolations of the Federal Tort Claims Act, 28 U.S.C. § 1&t6egqg. (the “FTCA”) for
abuse of process and negligent infliction of emotional distress.

On October 7, 2014, this action was consolidatgkd aseparate action brought by the

Plaintiff, docket no. 11v-2512 against DHS That case had proceeded to summary judgment,

and the claims remaining in that actiame (1)certainnontime-barredallegationsunder Title



VIl of the Civil Rights Act of 1964, 42 U.S.C. 8§ 200@eseq. (“Title VII") and(2) the Privacy
Act claim.
There was also another case brought by the Plaintiff against a prior Secf&&t$,

Michael ChertoffWalia v. Chertoff, 082V-6587 (JBW), 2008 WL 5246014 (E.D.N.Y. Dec. 17,

2008), whichwassettled in December 2008.

In the lead case under docket no.ci25944, presently pending before the Court is a
motion by the Defendants pursuant to Federal Rule of Civil Procedure (“Fed. R. Ch6 Rot)
summary judgment dismissing thevaicy Act claims andpursuant to Fed. R. Civ. P. 12(b)(6),
dismissing thd=TCA claims.

For the reasons set forth herein, the motion is granted.

. BACKGROUND

Unless otherwise stated, the following facts are drawn from the parties5RUl
statementand theattachedexhibits, and construed in a light most favorable to the non-moving
party, the Plaintiff. Triable issues of fact are noted.

In 2008-2009, the Plaintiff worked as a Special Agent in the General Smuggling and
Trade Enforcement Group aDeputy Special Agent in Charge in the office at the John F.
Kennedy International AirpotJFK Airport”). During that time, his direct supervisor was
Joseph Lestrange, who became the Supervisory Special Agent/Group Supervispof(tGs
group on June 1, 2008, after previously serving as the Acting GS beginning in January 2008.

A. The February 2008 Search

On February 12, 2008, the Plaintiff and DBA Brian Ferranteeportedto GS Lestrange
regarding arencounter that had occurred the previous dayed¥ltitnhattan office of a business,

Speedy Transit. The Plaintiff and Ferrante apparently conducted a search oflmetain



Speedy Transit’s offices that resembled boxb&h had been seized at JFK Airport, and which
contained counterfeitems While the Defendants assert that the Plaintiff and Ferrante lacked
consent to conduct that search, the PlaiagHertshat they had such consent.

B. The MarchSeptember 2008 Laptop Incident

On March 13, 2008, an individual suspected of downloading addtoibuting child
pornography, Juan Bermudé€Bermudez”), waseturning on an inbound flight t&~K Airport
when he was stopped by Custoand Border Patrol Officer (‘BPO”) Wilson Olivencia. At
that time, Bermudez was in possession of an Apple laptop computer and 21 CD/DVDs
containing nude images. The Plaintiff, the J&iport Office duty agent that day, responded to
CBPO Olivencia’s request for assistance. Thereafter, the Plaintiffiewiesd Bermudez and,
with his written consent, t@ned the lptop computer and CD/DVDs for further inspection.
With Bermudez'’s written consenhe Plaintiff thertook the computer and CD/DVDs to his
cubicle and locked them in his bottom desk drawer.

The Plaintiff did not tell anyone that he had custody of thesesi, including the case

agent, RoberRaab, oiGS Lestrange, becausiee Plaintiff forgot about the itemd he Plaintiff

maintains that BPO Olivencia knew that the Plaintiff possessed these items and that he was not

required to inform Raab or any other agent of this f&#.Raab, through a review tie

Treasury Enforcement Communication SystemM&CS’) records, an interview with Bermudez,
and a discussion with CBPO Olivencia, eventually learnedhk&tlaintiff possessed the
computer and CD/DVDs. Raab then informed Dennis J. McSweeney, the Group Supervisor
(“GS”) of the Child Exploitatio Group in the NY Office. On September 30, 2008, GS
McSweeneyphonedLestrange to complain that tRaintiff had never notified Raab of the

March 13, 2008 incident and of the seizure of the computer and CD/DVDs.



Lestrange then spoke persorto the Plaintiff, who initially claimed to have no
recollection of the incident or the computer. However, ten minutes later, the Plaiotihed
with the computer and CD/DVDs in an unsealed plastic bag, claiming to have found them unde
his desk.

On October 1, 2008, SA Raab and SA Kristen WilRweramet the Plaintiff at the JFK
Airport office and took custody of the computer and CD/DVDs. On October 2, 2008, SA Raab
gave the computer and CD/DVDs to SA Ghopher Doyle, a Certified Forensic Analyst
(“CFA"). Doyle conducted a forensic analysis and foundttigae werel11 images of child
pornography on the computer and that 3 of the CD/DVDS contained child pornography videos.
The Plaintiff noteghat the forensic analysis also revealed that the computer had not been
accessed since February 2006, almost 2 years prior to Bermudez's encahn@BmO
Olivencia at the]FK Airport.

C. The Auqgust 2008 Interrogationcident

The Defendants assert that, on August 26, 2008, Special Agent Herbert Kostron came to
the office of GS Lestrange report his concern over the Plaintiff's interrogation, then in
progress, of a subjeatith the surname Field (“Field"who hadallegedly arrived at the J&
Airport to pick up counterfeit items. According to Lestrange, Kostron told him that timgifela
the lead agent on the case, was questidrielgl without advising him of his Miranda rights.
The Plaintiff characterizes as hearé@strange’s recounting of Kostron’s statements to him.

D. The OctobeR008 Performance Appraisal and its Disclosure

On October 21, 2008, Lestrange provided the Plaintiff with his 2008 aRetfarmance
Appraisal. In that appraisdlestrange criticizet the Plantiff's performance with regartb the

three abovanentioned incidents.



The Plaintiff notes thain his midyearperformance appraisdhated June 4, 2008,
Lestrange stated that there were no deficiencies noted with resgeefaintiff swork
performance, even though the February 2008 incident occurredqtier date of the appraisal.

E. The Chertoff Action

On November 6, 2008, the Plaintifléd an applicationby order to show cause, in the
Chertoffaction, to hold DHS in contempt]eding thatGS Lestrange issued ¢2008
Performance Appraisal in retaliatiagainst the Plaintiff for filing a discrimination complaint
andan internal grievance. The internal grievance alleged3Batestrange had lied and
falsified the Plaintiff's Otober 2008 Performance Appraisal.

In moving by order to show cause, the Plaintiff did not redact, seek to file undesrseal
otherwise claim that the 2008 Performance Appraisal, or the discussion of thadiderts,
was confidential. Instead, he sulkted a declaratiom which he disputethe illegality of the

search anthat hefailed to giveMirandawarningsto Field but did not mention the

March/September 2008 laptop incident.

According to the Plaintiff, “the partids the Chertoffaction] wereacting under a belief
that the documents submitted would remain confidential, as the parties . . . entered into and
work[ed] under a Confidentiality [A]greement.” (PI's Rule 56.1 Counter-Staterfi&i.)

On November 13, 2008, the Plaintiff's application was denied.

F. The Field Criminal Action

At some point, Field was arrested and charged fedbralcrimes arisingrom a
conspiracy to use and the use of counterfeit credit cards. In a complaint sworn tachr2#jar
2008 by the Plaintiff, the leadyant on the case, Field had been arrested and read his Miranda

rights, but had waived them and agreed to speak without an attorney.



By motiondated September 5, 2008, Field moved to suppress hiampest-statements
on the ground that he had not been read/lriandarights until well after he was arrested and
guestioned. The motion did not implicate the Plaintiff personally. However, in connection wit
the Plaintiff's anticipated testimony in the suppression hearing schedulBédembed., 2008,
Lestrange advised AUSA Seth DuCharme of the three atnewtioned incidents.

Thereatfter, Field entered into a plea agreement before the scheduletbBete2008
suppression hearing. On December 1, Fadllatuted to the charged#ield was sentenced in
May 2009.

G. The November 24, 2008 Memorandum

On November 17, 2008, SA Raab and GS McSweeney presented the case for the
prosecution of Bermudez for possession of child pornography to Eastern District dfddew
AUSA Judy Philips, Chief of Intake and Arraignments. However, AUSA Philipsneel to
accept the case for prosecution because she was told of the Plaintiff's allsgaddting of the
evidence. The Plaintiff notes that, at this time, certain information was withheldMdsSA
Philips, includinghe fact that forensic evidence revealed that the computer had not been
accessed since February 2006.

Subsequently, at the direction of B& Peter Fox, GS McSweenauthored
memorandum, dated November 24, 2068rming theSpecial Agent IfCharge(* SAC”) of the
New York Office, Peter Smith, of the facts and circumstances leading itov/éstigation and
declination of prosecution of Bermudez, including the Plaintiff's alleged mishandling of
evidence. GS McSweeney obtained the information set forth in the November 24, 2008

memorandum from SA Raab. However, not only does the Plaintiff disputes the truth of the



contents of the November 24, 2008 memoranduna)lageshatGS McSweeneyailed to
independently verify the information containedhe menorandum.

H. The Administrative Inquiry

Through alanuary7, 2009 memorandum, SAC Smith referred the matter outlined in the
November 24, 2008 memorandum to the Joint Intake Center, a DHS operations center which
investigates allegations of miscondud@he Plaintiff adds that, as of December 30, 2008, DHS
agreed as part of tighertoffaction to “purge” the October 2008 Performance Appraisal ftem
system of records.

The matter was later referred to DHS’s Discipline and Adverse Actions PakeAPD,
which, by notice dated April 20, 2010, proposled tre Plaintiff be removeftom federal
service due to failure to properly safeguard potential evidence and lack of candor.

By written decision dated November 4, 2010, the charge of mishandlieialo
evidence wasustainedthe charge of lack of cdor was not sustainednd a 14day suspension
was imposed on the Plaintiff.

|. The SF95 Forms Filed Under the FTCA By the Plaintiff

On October 22, 2012, the Plaintiff filed SF-95 Forms with DOJ an8,alleging a
claim for abuse of process under the FTCA. In particular, the Plaintiff dltbge DHS
unlawfully disclosed to AUSA Philipspeculativenformation protected under the Privacy Act
without following proper protocol. The Plaintiff conterttiat, as a result of these illegal
disclosures, his career has been damaged because he was permadeantigluntarily

transferred to a different office.



J. Docket No. 11v-2512 and the Instant Action

On May 25, 2011, thBlaintiff commenced aaction under docket no. 2512,
against Janet Napolitaras the former Secretary DHS, asserting (1) violations of Title VII; (2)
intentional and negligent infliction of emotional distress; and (3) violations ofritxack Act.

On December 3, 2012, the Plaintiff commenced this action under docket ee5%924.
Pursuant to Local Rule 50.3.1(a), the two cases were deemed related to each other.

In docket no. 11v-2512, DHS moved for partial summary judgment dismissing the Title
VII claim and todismiss the second and third causes of action sounding in intentional and
negligent infliction of emotional distress and the PrivacyfAcfailure to state a claim

In that action, following two Memorandum of Decision and Orders dated December 2,
2013 and February 4, 2014, respectively, the claims remaining are (1) certaimeta+red
allegations under Title VIl and (2) the Privacy Act claim.

In docket no. 12v-5944, on August 25, 2014, the Defendants moved pursuant to Fed. R.
Civ. P. 56 for sumnrg judgment dismissing the Privacy Act claims gpdrsuant to Fed. R.
Civ. P. 12(b)(6)dismissing th&=TCA claims

On October 7, 2014, with the parties’ consdm, Courtconsolidated the two actions “for
administrative purposes, and without prejudacéhe righs of the respective partiegDoc No.
59.). The Court directed that the consolidated action proceed under the later filed docket no. 12-
cv-5944 and directed the Clerk of the Court to close docket nov-2512.

The Court now considetie pendng motion for summary judgment and the motion to

dismiss.



Il. DISCUSSION

A. The Leqgal Standarfbr a Rule 56 Motion

Summary judgment pursuant to Fed. R. Civ. P. 56 is only appropriate where admissible
evidence in the form of affidavits, deposition transcripts, or other documentation dextesnstr
the absence of a genuine issfienaterial fact, and one parsyéntitiement to judgment as a

matter of lawSeeViola v. Philips Med. Sys. of N. Am., 42 F.3d 712, 716 (2d Cir. 1994). The

relevant governing law each case detaines which facts are material. “[@y disputes over
facts that might affect the outcome of the suit under the governing law apkpy preclude the

entry of summary judgment&nderson v. Liberty Lobby, Inc477 U.S. 242, 248, 106 S. Ct.

2505, 91 L. Ed. 2d 202 (1986No genuindriable factual issue exists when the moving party
demonstrates, on the basis of the pleadings and submitted evidence, and afteradlrawing
inferences and resolving all ambiguities in favor of the nonanf\that no rational jy could

find in the non-movans favor.Chertkova v. Conn. Gen. Life Ins. Co., 92 F.3d 81, 86 (2d Cir.

1996)(citing Fed. R. Civ. P. 56(c)).
To defeat a summary judgment motion properly supported by affidavits, depositions, or
other documentation, the nemevant must offer similar materials setting forth spedticts that

showa genuine issue of material fact to be triedle v. Brine, Inc., 85 F.3d 1002, 1011 (2d Cir.

1996). The nomovant must present more than a “scintill@weidence, Delaware & Hudson

Ry. Co. v. Consol. Rail Corp., 902 F.2d 174, 178 (2d Cir. 1990)(quoting Anderson, 477 U.S. at

252), or “some metaphysical doubt as to the material fa&sdahidis v. U.S. Lines, Inc., 7 F.3d

1067, 1072 (2d Cir. 1993)(quoting Matsushita Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S.

574,586 — 87, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986)), and cannot rely on the allegations in

his or her pleadings, conclusory statements, or on “mere assertions ttatisfsupporting the

10



motion are not credible.” Gottlieb v. Cnty. of Orange, 84 F.3d 511, 518 (2d Cir. 1996)(internal

citations omitted).

B. The Privacy Act Claims

Under the Privacy Act, “[n]o agency shall disclose any record which is contaiaed i
system of records by any measicommunication to any person, or to another agency, except
pursuant to a written request by, or with the prior written consent of, the individwalbim the
record pertains.” 5 U.S.C. 8 552a(l#.“record’ has a broad meaning encompassing, at the very

least, any personal information about an individual that is linked to that individual thnough a

identifying particular.”Rivera v. Potter, 400 F. Supp. 2d 404, 409 (D.P.R. 2005).
At the outset, the Court notdsat the DHSpersonnel records may qualifg a “system of

records” within the meaning of the Privacy Act. Parks v. United States InRRenahue Service,

618 F.2d 677, 682-83 (10th Cir. 1980)(fact that personnel files are systems of record” was

uncontroverted); Howard v. Marsh, 596 F. Supp. 1107, 1110 (E.D. Mo. 1984)(“Many of the

documents incorporated in management's rebuttal memorandum were contained ifisplaintif
personnel file and the EEO files maintained by defendalgarly, these documents were name

retrievable and thus were within a “sgi of records” maintained by defend&ptrev’'d on

other grounds, 785 F.2d 645 (8th Cir. 1986); Jackson v. Veterans Admin., 503 F. Supp. 653, 655

(N.D. Ill. 1980)(the “defendnt concedes that the plaint#fpersonnel file ((OPF’) is such a
system of reards within the meaning of the Privacy Act”).

However, only “records” retrieved from “systems of records” are sutydbie Privacy
Act protections. A “system of records” is “a group of any records under the contrgl of an
agency from which informatiorsiretrieved by the name of the individual or by some identifying

number, symbol, or other identifying particular assigned to the individual.” 5 U.S.C. 8

11



552a(a)(5). Thus, to be covered by the Privacy Act, a record must actuallydéeecefrom a

systemof records by using a persémdentifier. Henke v. U.S. Dep’of Commerce83 F.3d

1453, 1460-61 (D.C. Cir. 199@¢trieval capability is not sufficient to create a system of
records; to be in a system of records, a record must in @dcticetrieved bgn individuals
name or other personal identifier).

The Defendants argue that tRavacy Act claims against DOJ must be dismissed
becausét did not maintain theystem of records in which the 2008 Performance Appraisal was
located The Court agrees.

Pusuant to the Privacy Act, 5 U.S.C. § 552a(e), each agency thaamsia system of
records shall

(5) maintain all records which are used by the agency in making any

determination about any individual with such accuracy, relevance, timeliness, and

compldeness as is reasonably necessary to assure fairness to the individual in the
determination.
An individual may request the amendment of any record pertaining to him that thduadlivi
believes to be inaccurate, irrelevant, untimely, or incomplete. 8§ 552a(d)(2).alj¢hey has
failed to maintain an individua’records in accordance with § 552(a) or determines that an
individual’'s record should not be amended, the individual may bring aacilnagainst the
agency within the district court. 8 552a(g)(1). “By its terms, the only proper defendantaim

brought pursuant to the Privacy Act is the agency which maintains the recordstiorglie

Hollins v. Cross, No. CIVA1:09CV75 (JSK), 2010 WL 1439430, at *3 (N.D.W. Va. Mar. 17,

2010) report and recommendation adopted, No. CIVA1:09CV75, 2010 WL 1439988 (N.D.W.
Va. Apr. 8, 2010). For this reason, DOJ is not an appropriate defendant for the Plaintiff's

Privacy Act claims and those claims are dismissed against DOJ.

12



Relatedly, the Court notes that the three incidents mentioned in thé2@08nance
Appraisal were not disclosdry DOJ, but ratheto DOJ. Accordingly, for this reason as well,

the Plaintiff's Privacy Act claims against DOJ must be dismiddecthandez v. Alexander, 671

F.2d 402, 410 (10th Cir. 1982)(“[i]f the records were maintained by [another agency] . . . and
disclosed by it, such actions could not be the basis for liability here since ptiohtiot bring

his civil action against that agencyDrennon-Gala v. Holder, No. 1:(8v-3210 (JEC), 2011

WL 1225784, at *6 (N.D. Ga. Mar. 30, 2011)(“If indeed it was the DOL that improperly
disclosed plaintiffs OWC file, then plaintiff should have filed suit against be,Mot the BOP
and the DOJ.”).

In addition, the Court notes that thBIRY Attorneys’ Office falls under the umbrella of
DOJ. Therefore, the Privacy Act claims against the EDNY Attorneyst@©f&il on the same
basisas they fail against DOJ

With respect to DHS he Plaintiff alleges that GS Lestrange made improperadisces
of information protected by the Privacy Achamely, the three performance incident®
AUSA DuCharme in November 2008; to AUSA Philips from 2009 onward; aad AAJSA
with the surname Friedman at an unspecified time. According to the Defendasushall
disclosures were proper because (1) they were made on the basis of G®)jk&stndependent
knowledge; (2) they fall within “routine use” exceptions to the Privacy Act(@nthe Plaintiff
waived the protections of the Privacy Act by his own prior and public disclosures ottrerde
in theChertoffaction.

As to the Defendants’ first argument, the Privacy Act “does not prohibit diselosur

information or knowledge obtained from sources other than ‘recoiippinger v. Rubin, 129

F.3d 519, 530-31 (10th Cir. 1997)(emphasis omitted). “In particular, it does not prevent federal

13



employees or officials from talking- even gossiping— about anything of which they have
non+ecordbased knowledgeld. at 531 (holding that wheremployees kew of the plaintiffs
personal relationship with a co-worker based on personal observation, and wheriatiffe pla
presented no evidence tiihéinformation was disclosed from records rather than personal
knowledge, there was no Privacy Act violation). “In other words, it is not a violation of the
Privacy Act to disclose information simply because that information also hsppée

contained in a Privacy Agirotected record.” Minshew v. Donley, 911 F. Supp. 2d 1043, 1070

(D. Nev. 2012). “Such a broad application of the Act would impose an ‘intolerable burden,’ and
would expand the Privacy Act beyond the limits of its purpose, which is to precludem syst
records from serving as the source of personal information about a personhtbatdstliosd

without the person’s prior consent.” Wilborn v. Dep't of Health & Human Servs., 49 F.3d 597,

600 (9th Cir. 1995), abrogated on other grounds by Doe v. Chao, 540 U.S. 614, 618, 124 S. Ct.

1204, 157 L. Ed. 2d 1122 (2004)(quoting Olberding v. United Sixe4 of Defense709 F.2d

621, 622 (8th Cir. 1983).
Consequently, if an agency discloses information obtained independently of any such
records, such as from personal knowledge or memory, the disclosure does not violate the A

even if a record protestl by the Privacy Act contains the same information. Wilborn, 49 F.3d at

600—-02; Doe v. Dep't of Veterans Affairs of U.S., 519 F.3d 456, 463 (8th Cir. 2008).
determine whether a disclosure derives from retased knowledge versus nmecordbased
knowledge, generally the disclosure must be the result of someone actually“metrieged
the record from the agency’s system of records. Wilborn, 49 F.3d at 600-01.

Here, while the Plaintiff spends a great deal of time disputing whether orsrexttians

amounted to an improper searchadailure to timelyprovide_Miranda warnings, @failure to

14



properly store and safeguard evidence, he cannot reasonably deny thatr@&gjesst

knowledge of the above-mentioned incidents was acquired fropetsenal experience and
contemporaneous conversations with the Plaintiff and other agents before the 2008 Regforma
Appraisal was written.

The fact that GS Lestrange acquired this informatasrthe Plaintiff describes, through
the course of his duties does not, without more, render the “retrieval rule” inappli¢althis
regard, he Plaintiff's reliance oBartel v. FAA, 725 F.2d 1403 (D.C. Cir. 1984)misplaced.

There the plaintiff improperly accessed agency records, which led anotheryeapto
investigate the plaintiffld. at 1405. The other employee conducted an investigation and
generated an investigative repaod. at 1405-06. The plaintiff then left the employment of the
agencyld. at 1406. Upon learnintpatthe plaintiff was seekinge-employment with the
agency, the other employee sent letters to the individuals whose files théfglathiaiccessed
improperly, advising them of his investigation and findirids.

The United States Court of Appeals for the D.C. Circuit concludecdtttem if the
employee disclosed the investigation and its results from memory, he still mayidlated the
Privacy Act because he had “ordered the investigation which resulted ingbg]jrenade a
putative determination of wrongdoing based on the investigation, and disclosed thaé putati
determination in letters purporting to report an official agency determinatctbrat 1411.
Underthese narrow circumstances, the D.C. Circuit concluded, ihate&n intolerable burden
to restrict an agency official's discretion to disclose information in a rélcarthe may not have
read but that he had a primary role in creating and using, where it was bec#aseeufdred

related role that he acquired the information in the first pldde.”

15



However, the Court finds th&8artelis distinguishablérom the facts of this casé&.here,

theinvestigation referenced Bartelconcerned the plaintiff's own potentially unlawful

disclosure of information. éte,by contrast, the Plaintiff does not even contenicallene is
there any evidence that, GS Lestrange ever initiated or ordered anygatiestof the Plaintiff,
or that he composed the 2008 Performance Appraisal as part of an investigation ohtifie Pla
SeePl's 56.1 Counterstatemeiat, 21 10 (“Lestrange never requested an investigation to be
conducted or advised management [of the improper search]. OPR did not investigateanor was
management inquiry into this incident conductédternal citation omitted)d. at 31, 1 un-
numbered“Lestrange @ not request an investigation [for the failure to give Miranda warnings],
did not refer the matter to OPR for investigation, no management inquiry . . . was cdnd)gte
id. at 33, 1 un-numbered (“As of November 17, 2008, when Lestrange disclosed/doy @ict
protected information, including the laptop incident, to AUSA DuCharme, there were no
allegations of any wrongdoing related tioe laptop incident at that time”); Opp Br., at 5
(“Lestrange tetfied at [his] deposition thate was not aware of grlisciplinary action being
taken against plaintiff in 2008 or 2009”).

Rather, GS Lestrange merely noted the Plaintiff's alleged performancedei@s in an

annual performance revieBeePaige v. Drug Enforcement Admin., 665 F.3d 1355, 1361-1362

(D.C. Cir. 2012)(“We made clear Bartel, however, that the exception to the actual retrieval
requirement was tied to “the factual context of th[at] case At 1409, and we have
subsequently declined to extend the exception beyori8atielfacts”)citations omitted))York

v. McHugh, 850 F. Supp. 2d 305, 312 -313 (D.D.C. 20Ba(telis inapplicable [because
u]nlike Bartel there is no evidence that the Perkins Memo or other documents relating to the

plaintiff were compiled as part of a formal ‘investigeaii’); Armstrong v. Geithner, 608 F.3d,

16



854, 859 (D.C. Cir. 2010)(stating that the court “narrowly tethered the exceptBaried,

however, to the facts of that casek)ieger v. U.S. Dept. of Justice, 529 F. Supp. 2d 29, 48-49

(D.D.C. 2008)(“Krieger argues that Fadely disclosed information that waaicedtin his OPF
and other records that are not subject to Privacy Act protectioha-record created during the
course of an investigatiorhat distinction matters, as the D.C. CircuitBarte] emphasized
the unique set of facts created by having a supervisor disclosing the resultswvastigation
that he or she was responsible for implementing or overseeing — not simply ayesrHoing
knowledge of information that is coincidentally contained in a subordinates’ persdamel fi
similar records”).

Accordingly, GS Lestrange’s disclosures were not based on informatioeVeett from
a record in a system of records. Thus, the Court finds that the Plaintiff's PAgaclaims
against DHSail as a matter of law under tliked. R. Civ. 56 standards and dismisses those
claims.

Furthermore, even if GS Lestrange’s disclosures were based on intorifratrieved”
from a record in a system of recortlse Court finds that such disclosures wagedlein
connection with pending and potential criminal cases in which the Plawassfthe lead agent
and thus could be a witness or potential witness. In particular, the disclosuresageriim
connection with the Plaintiff's anticipated appearance as a witness in assippigearg
scheduled for December 1, 2008 in Fheld action. As such, these disclosures fall seyar
within the“routine use” exemption under the Privacy Act. 5 U.S.C. § 552a(b)(3).

The Privacy Act defines “routine use” aséthse of [a] record for a purpose which is
compatible with the purpose for which it was collectdd.’8 552a(a)(7). The Privacy Act also

states that agencies must “publish in the Federal Register upon establishregigion a notice

17



of the existence and character of the system of records, which notice shall incladeh
routine use of the records contained in the system, including the categories ahdsies

purpose of such useld. §8 552a(e)(4)(D)see alsdRadack v. DOJ, 402 F. Supp. 2d 99, 105

(D.D.C. 2005)(“In order to ensure that people are aware of the purposes for which their
information might be disclosed, agencies are required to publish each routine udecdeis
Register.”). Thus, to successfully invoke the “routine use” exemption, a government agency
must demonstrate both compatibility with the purpose for which the record wasenbbec

publication in the Federal Regist&eeDep’t of the Air Force v. FLRA, 104 F.3d 1396, 1401—-

02 (D.C. Cir. 1997)Radack 402 F. Supp. 2d at 105 (“The government must . . . demonstrate
both ‘compatibility’ and publication in the Federal Register in order to suctigssfvoke the
routine use exception.”).

In support of their motion for summary judgment, the Defendants argue that the
publication and compatibility elements are satisfied by citing to guidelines in theaFeder
Register regarding the personnel records of federal employees halkl Office of Personnel
Management, namely “Employee Performance File Systems Réc(@dés’ Br., at 12.) This
system of records contains, among other things,

a. Annual summary performance ratings of record issued under employee

appraisal systems and any document that indicates that the rating is being

challenged under administrative procedures (e.g., when the employee files a

grievance on the rating received).

b. A document (either the summary rating form itself or a form affixed to it) that

identifies the job elements and the standards for those elements upon which the

rating is based.

Privacy Ad of 1974; Publication of Notice of Systems of Records, a Proposed New Routine Use,

New Category of Records and an Amendment of a Current Category of Records33342R

01, 2006 WL 1666088 (June 19, 2008 he stated purpose for maintaining such recwds
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“ensure that all appropriate records on an employee's performance are retainedsaadadie
(1) To agency officials having a need for the information; (2) to employ&ety support
actions based on the records.” OPM/Govt-2, 71 Federal Register at 355348.

The Court finds that GS Lestrange’s disclosures were compatible witblldhging
“routine uses” in OPM/Govt-2 (Routine Uses of Records Maintained in the Sysigadihg
Categories of Usetand the Purposes of Such Us@94) Federal Ragter, 356348-49, 2006 WL

1666088 (June 19, 2006):

g. To disclose, in response to a request for discovery or for appearance of
a witness, information that is relevant to the subject matter involved in a
pending judicial or administrative proceeding.

i. To disclose information to another Federal agency, to a court, or a party
in litigation before a court or in an administrative proceeding being
conducted by a Federal agency, when the Government is a party to the
judicial or administrative proceeding.

J. To disclose information to the Department of Justice, or in a proceeding
before a court, adjudicative body, or other administrative body before
which the agency is authorized to appear, when:

1. The agency, or any component thereof; or

2. Any employe of the agency in his or her official capacity; or

3. Any employee of the agency in his or her individual capacity
where the Department of Justice or the agency has agreed to
represent the employee; or

4. The United States, when the agency determinesttbation is
likely to affect the agency or any of its components, is a party to
litigation or has an interest in such litigation, and the use of such
records by the Department of Justice or the agency is deemed by
the agency to be relevant and necesgatke litigation, provided,
however, that in each case it has been determined that the
disclosure is compatible with the purpose for which the records
were collected.
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m. To disclose pertinent information to the appropriate Federal,
State, or loal government agency responsible for investigating,
prosecuting, enforcing, or implementing a statute, rule, regulation,
or order, where the agency maintaining the record becomes aware
of an indication of a violation or potential violation of civil or
criminal law or regulation.

The Plaintiff argues that the Defendants did not showrtbed for GS Lestrange to
make the relevant disclosures because the incidents described in the 2008aReddppraisal
did not constituté&iglio or impeachment matetia

UnderBrady v. Maryland373 U.S. 83, 83 &t. 1194, 10 LEd. 2d 215 (1963)Giglio

v. United States, 405 U.S. 150, 92 S. Ct. 763, 31 L. Ed. 2d 104 (1972), and their prdgeny, “

[gJovernment has a constitutional duty to disclose favorable eviderloce accused where such

evidence is ‘material’ diter to guilt or to punishmefitUnited States v. Certified Environmental

Services, InG.753 F.3d 72, 91 (2d Cir. 2014)(quoting United States v. Coppa, 267 F.3d 132, 139

(2d Cir.2001)). “Favorable evidence” that must be disclosed for purpo&rady“includes

not only evidence that tends to exculpate the accused, but also evidence that is usp@ach i

the credibility of a government witness,” also known @gfio material.”ld. “[A] prosecutor

must disclose evidence if, without such disclosure, a reasonable probabilixistiithat the

outcome of a trial in which the evidence had been disclosed would have been different.” Coppa,
267 F.3d at 142.

However, the Court need not decide whethewutigerlying incidents referenced in the
Plaintiff's 2008 Performance Appraisal constitu@iglio or impeachment material because the
routine uses in OPM/Govt-2 subsections (g), (j.4), and (m) are not limited to disclosurd of
information, but provide for disclosure of information that is, respectively, ‘aeketo the
subject matter involved in a pending judicial or administrative proceeding’el@vant and

necessary to the litigation”; or “pertinentThe information in the 200Berformance Appraisal
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was“relevant and “pertinent to enable AUSA DuCharme to assess the Plaintiff's viability as a
witness at a suppression hearing, particularly giventdtinvolved a claim thathe defendant
had not received his Mirandmhts and(2) apparentlyGS Lestrangbad,a few months earlier,

directed the Plaintiff to read a defendantMisandarights at the behesf a fellow agent,

Herbert Kostron, who voicecbncerns to GS Lestrange that thaimiff had failed to do solt is
notrelevant that th&laintiff may not have been finalized as a witness for the suppression
hearing and no demand for discovery had been made on hasmiuich as AUSA DuCharme
had to firstassesshe Raintiff's viability as a witness- and ultimately concluded he was not
viable—the information regarding the Plaintiff's deficiencies in performance alagant and its
disclosure fell within theboveeited permitted routine use

In addition, contrary to the Plaintiff's contention, information contained in anpesfice
appraisal may b&iglio or impeachment material which must, in a criminal proceeding, be

disclosed to defense coundghited States v. SmitiNo. 12CR39S, 2014 WL 3510118, at *4

(W.D.N.Y. July 14, 2014)(“The defendant requests that the government search the personnel

files and records of government agents to determine the existeBcadgfor Giglio material.

The government is directed to search for such material and to produce such rhateyial

exists.”)(internal citation omittedWJnited States v. Whely, No. 11CR-151A, 2014 WL

2765804, at *8 (W.D.N.Y. June 18, 2014)(“The Court reminds counsel for the government that
Brady, Giglio and their progeny dictate that the government’s obligation to disclose material
favorable to the accused extends to infation that impeaches the credibility of the

government's witnesses regardless of the withesses’ employer. Acbgrdoumsel for the
government is hereby directed to ensure that a proper request and review of the ipdesoahe

all law enforcement nesses, regardless of their employer, is conducted and that all properly
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discoverable information is disclosed to the defendant in a timely fashion as droyi8eady,
Giglio and their progeny.”).

United States v. Principatdlo. 01 CR.588 (LMM), 2002 WL 31319931, at *3 (S.D.N.Y.

Oct. 16, 2002) is distinguishable. There, the court did not hold that the prosecution was not
required to examine and turn over personnel folders with impeachment folders; taihgly
rejected the defendant®€quesfor an order compelling “a personal review by the AUSA of the
personnel files of all governmeatnployed government witnessekd”

The Plaintiff also contends that Giglioformation may not be disclosed through routine
uses under the Privacy Act, but may only be disclosed to DOJ through a written request to
the Office of Professional Responsibility (“OPR”) pursuant to the proceduresrsieir the U.S.
Attorney’s Manual (*USAM”) 95.100. In other words, the Plaintiff argues that GS Lestrange’s
disclosures violated the Plaintiff's rights under the Privacy Act bedss@s not authorized to
discloseGiglio information and that only OPR could disclose such information, upon a written
request from the U.S Attorney’s office. However, even assuthatghe Plantiff's
interpretation of the USAM is correct, there are no authorities which conditidoglise of
information under the Privacy Act’s routine use exemption on compliance with thsIUSA
Accordingly,the Plaintiff'sreliance on any purported violations of the USAM is unavailBepe

United States v. Valentin®20 F.2d 565, 572 (2d Cir. 1987)(finditigat thedefendant was not

entitled to suppression of grand jury testimony pursuant to supervisory foowevernmens

non-compliance with DOJ pal); see alsdJnited States v. Goodwin, 57 F.3d 815, 818 (9th Cir.

1995)(“[T]he U.S. Attorney’s Manual is not intended to, does not, and may not be relied upon to
create any rights, substantive or procedural, enforceable at law by anynh@aryymatter civil or

criminal.”)(internal quotations and citations omitted).

22



In sum, apart from the fact that the Court finds that GS Lestrange’s digdagere not
violative of the Privacy Act because they were based on information indeperatzntised,
and hus not “retrieved” from a record in a system of records, the disclosurepearenissible
under the routine use exception to the Privacy Act.

The Court declines to address the Defendants’ final argument directedRaaithtiff's
Privacy Act claims bsed on GS Lestrange’s disclosures, namely that, on November 6, 2008, the
Plaintiff waived the protection of the Privacy Act by publiiing — unredacted and without
seal-the actual and entire 2008 Performances Appraisal i€ iegtoff Action.

The PAintiff alsoallegesmpermissible disclosures by other DHS agents. In particular,
the Plaintiff alleges that GS McSweeney and SA Raab violated the Privacgastide, on
November 17, 2008, they made false statements to AUSA Philips “while knowirtgeizat
would memorialize their statements in the [November 24, 2008] Memorandum.” (Qa Br.

25.) However, the Plaintiff cites no authority for the proposition that a Privacy élatien can
be supported by information disclosed from a record whicimaliégxist at the time of the
disclosure.

The Plaintiff separately contends that, in or about November or December of 2008, DHS
SAC Peter Smith impermissibly disclosed the Plaistiffotected information to AUSA Benton
Campbell. However, a closer ipgction of Smith’s deposition testimony undercuts any such
assertion. In actuality, Smith sent the November 24, 2008 Memorandum to DHS’s Jomt Intak
Center rather than to Campbell, and his conversation with Campbell concerned the status of the
child pornography investigation in which the Plaintiff allegedly mishandled the laptoputer
and whether thahvestigation would be pursuegther than any disciplinary proceedings

against the Plaintiff(Smith Dep., at 20-33
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In addition, in opposition to the Defendants’ motion for summary judgment and/or to
dismissthe amended complairthe Plaintiff, for the first timeassertadditionalPrivacy Act
violations, none of which were mentioned in the complaint filed on December 3, 2012 nor the
amended complat filed on June 14, 2013. However, the Second Circuit has noted its refusal
“to address the merits of claims raised for the first time at [the summary judgnusEjtaitthe

litigation.” Rojo v. Deutsche Bank, 487 F. App’x 586, 588—89 (2d Cir. 2GE&alsoPoplar

Lane Farm LLC v. Fathers of Our Lady of Mercy, 449 F. App’x 57, 59 (2d Cir. afddming

unpreserved an unjust enrichment claim raised “for the first time in a summgnygatimotion,
not in the complaint”). The Court therefore rejedihe] Plaintiff's belated attempt to add a
claim without seeking leave, after the time to do so has expired, after discosetgded and

after[the] Defendans] ha[ve]moved for summary judgmehtieffrey v. Montefiore Med. Ctr.,

No. 11 CIV. 6400 (RA), 2013 WL 5434635, at *18 n. 11 (S.D.N.Y. Sept. 27, 2013).

However, even were the Court to consider such claims, the Court would find that they
wouldfail as a matter of law. First, the Plaintiff claims that DHS violated his rights under the
Privacy Act because it agrebdt failed, as part of the settlement of @teertoffaction, to
expunge the Plaintiff's 2008 Performance Appraisal from his official perséoidet.

However, as this claim is governed by the Civil Service Reform Act (“CSRaAHEr than the
Privacy Act, the Court is without subject matter jurisdiction to enteitain
By way of background, the CSRA sets forth a “comprehensive system for rayiewin

personnel action taken against federal employees.” United States v. Fausto, 484 U.S. 439, 455,

108 S. Ct. 668, 98 L. Ed. 2d 830 (1988). It provides that any “employee who has authority to
take, direct others to take, recommend, or approve any personnel action, shall nospsithtoe

such authority . . take .. . a personnel action with resy to any employee. . because of...
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any disclosure of information by an employee . . . which the employee . . . regdoziahles
evidences . . any violation of any law, rule or regulation.” 5 U.S.C. § 2302(b)i{&uch a
personnel action is taken, it is considered a “prohibited personnel practice.” 5 U.S.C. §.2302(a

Under 5 U.S.C. § 2302, “personnel action” is defined as including, among other things,
“a performance evaluation,” “a decision . . . concerning education or trainingafitieation or
training may reasonably be expected to lead to an appointment [or] promotiosi§meaant, or
“any .. . significant change in duties, responsibilities, or working conditions.” The CSRA
further provides that “[a]n aggrieved employee affected prohibited personnel practice . . .
may elect not more than one of the [following] remedies . . . (A) An appeal to this Bgstems
Protection Board. . . . (B) A negotiated grievance procedure under this section. .C) [or] (
Procedures for seeking corrective action under” 5 U.S.C. 88 2&4., which governs
proceedings before the Office of Sp@cCounsel. 5 U.S.C. 8 7121(gyhe Second Circuit has
held that “the [Civil Service] Reform Act . . . provides the exclusive remedyhish [federal]
employees may challenge such actions and, unless the Reform Act eithetlyxpliny
necessary implication sanctions judicial challenges to such actions, judidiahgkas
foreclosed. Tiltti v. Weise 155 F.3d 596, 600 (2d Cir. 1998).

In this casewith respect to the Plaintiff's claim that hights under the Rracy Act were
violated because he received negativegrardnce evaluations with which he did not agree,
theseallegationglainly fall within the definition of “prohibited personnel actions.” 5 U.S.C. 88
2302(a)(2)(A), 2302(b)(8). “When Privacy Act claims fall within the meaning rafibited
personnel practices’ under the CSRA, the CSRA precludes federal courts fradengsuch

claims.”Doe v. F.D.I.C., 545 F. App’x 6, 8 (2d Cir. 2018ge als®rsay v. U.S. Dep't of

Justice 289 F.3d 1125, 1130 (9th Cir. 2002), abrogated on other grounds by Millbrook v. United
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States uU.S. , 133 S. Ct. 1441, 185 L. Ed. 2d 531 (2013); Kleiman v. Dep't of Energy,

956 F.2d 335, 338 (D.Cir. 1992); Henderson v. Soc. Sec. Admin., 908 F.2d 559, 560-61 (10th

Cir. 1990).

The Plaintiffseparately argsethat “through discovery he learned that DHS and DOJ
violated § 552(a)(d)(4) because they did not provide [the P]laintiff's grievanuetitig he
2008 Performance Appraisal to anyone to whom disclosure was made.” (Opp Br., at 25-26.)
However, the Court finds that 8 552a(d)(4) does not apply because the Plaintiff sigeieva
contesting his 2008 Performance Appraisal did not constitute a request for an antesfdme
records under 8 552(a)(d)((2) as is necessary to trigger the requirement dingravstatement
of disagreement undénat statute.

Pursuant to the Privacy Act, agencies are generally required to gramdirads access to
records peaining to the individuals, and permit those individuals to request amendment of
records pertaining to therd. 8 552a(d)(1)2). If a request for amendment is made, an agency
must “promptly” either amend the record, or inform the individual of itssedfto amend the
record.ld. 8 552a(d)(2)(B). If an agency refuses to amend the record, it must explain to the
individual the reasons for its refuskl. Upon refusal of an initial request to amend a record, the
Privacy Act affords an individual the opportunity to appeal the initial deciklo8.552a(d)(3).

If the appeal is denied, the agency must permit the individual to file a conciseestateting

the individual's disagreement with the refusal to améhdThis statement of disagreement then
essentially becomes part of the record and must be disclosed by the abgeneyev the record

in question is itself disclose8ee id.8 552a(d)(4).

Here, the Plaintiff did not comply with any of these provisions. Indeed, the Rldidtif
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not seek amemdent ofanyrecords under the Privacy Act, nor was his grievance filed under the
Privacy Act. Accordingly, any claim under 8 552(a)(d)(4) of the Pyivaat fails as a matter of
law.

Finally, the Plaintiff contends that the Defendants failed to keep an accoahtirey
disclosures made from the 2008 Performance Appraisal and, thus, violated § 6688 c)

Privacy Act Under that subsection, an agency is required to “keep an accurate accounting of
the date, nature, and purpose of each disclosure of a record to any person or to amatyrer age
made under subsection (b) of this section [except for disclosures made under (D)@)pt
Section (b) enumerates 12 exceptions pursuant to which disclosure may be made wittieout w
consent of the individual to whom the record pertains.

In this case, as previously noted, the Plaintiff has not alleged, let alone shovidQhat
maintained the 2008 Performance Appraisal in its system of records. tHiBudaim must be
dismissed as to DOJ.

To theextent asserted against DHS, the Plaintiff also fails to state a claim. As prgviousl|
discussed, DHS'’s disclosures from the 2008 Performance Appraisal weecbyn GS Lestrange
to DOJ based on his independent knowledge and not from “retrieval” frontegteirecord.
Accordingly, his disclosures were not subject to 8§ 552(b), and thus there was no duty to account
under 8§ 552a(c), which, as noted above, pertains only to disclosures made under 8§ 552(b). Thus,
any claim that the Defendants failed to keemeacurate accounting under 8 552a(c) of the
relevant disclosures is dismissed.

C. The Rule 12(b)(6) Legal Standard

In reviewing a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6), the Court must

accept the factual allegations set forth in the compées true and draw all reasonable inferences
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in favor of the plaintiffSeeCleveland v. Caplaw Enterprises, 448 F.3d 518, 521 (2d Cir. 2006);

Nechis v. Oxford Health Plans, Inc., 421 F.3d 96, 100 (2d Cir. 2005); Rosen v. North Shore

Towers Apts., Inc., No. 115V-00752 (RRM)(LB), 2011 WL 2550733, *2 (E.D.N.Y. June 27,

201 I). To survive a motion to dismiss pursuant to Rule 12, “a complaint must contain sufficient
factual matter, accepted as true, to state a claim for relief that is plausitddanei”’Ashcroft

v. Igbal 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2009). “[O]nce a claim has
been stated adequately, it may be supported by showing any set of factecbonsiistthe

allegations in the complaintBell Atl. Corp. v. Twombly, 550 U.S. 544, 563, 127 S. Ct. 1955,

167 L. Ed. 2d 929 (2007). Therefore, the Court does not require “heightened fact pleading of
specifics, but only enough facts to state a claim to relief that is plausiblefaceitdd. at 570.
However, a pleading that offers only ‘labels and conclusions' or a ‘formulaiatieciof the
elements of a cause of action will not do.” Igbal, 556 U.S. at 678 (quoting Twombly, 550 U.S. at
555). “Nor does a complaint suffice if it tenders ‘naked assertion[s]’ devoidrdféiufactual
enhancement.’'Id. (quoting_ Twombly, 550 U.S. at 557T.hus, while detailed factual allegations
are not required, the pleading rules do require more than an “unadorned, the-defendant-
unlawfully-harmedme accusation. Twombly, 550 U.S. at 556nternal citations omitted).

The Supreme Court clarified the appropriate pleading standard in Igbal, setting for
two-pronged approach for courts deciding a motion to dismiss. District coutts fans
“identify [ ] pleadings that, because they atcemore than conclusions, are not entitled to the
assumption of truth.lgbal, 556 U.S. at 679. Although “legal conclusions can provide the
framework of a complaint, they must be supported by factual allegatidnsSecond, if a
complaint contains “wie-pleaded factual allegations, a court should assume their veracity and

then determine whether they plausibly give rise to an entitlement to rédiefA claim has
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facial plausibility when the plaintiff pleads factual content that allows the codravothe
reasonable inference that the defendant is liable for the misconduct allegethuShia |y
standard is not akin to a ‘probability requirement,” but it asks for more than a shebilippssi
that a defendant has acted unlawfullg”at 678 (quoting and citinfwombly, 550 U.S. at 556)
(internal citations omitted).

D. The FTCA Claims

As noted above, the Plaintiff assectaims for abuse of process and negligefitction
of emotional distresander the FTCA. However, “the United States is the only proper defendant

in an action under the FTCABeburishvili v. United StatedNo. 12CV-5985 (ERK)(SMG),

2014 WL 3896085, at *4 (E.D.N.Y. Aug. 8, 2014). Further, even were the Plaintiff to
seek leave to amend the complaint to substitute the UnidédelsSas a defendant,
leave to amend would be denied as futile.
In considering whether a proposed amendment would be futile, “the approprate leg
standard is whether the proposed complaint fails to state a claim, the tradiedn&. Civ. P.

12(b)standard.’New Hampshire Ins. Co. v. Total Tool Supply, Inc., 621 F. Supp. 2d 121, 124

(S.D.N.Y. 2009). The Court now turns to the proposed causes of action.

The FTCA waives the United States’ sovereign immunity for claims agafedetpl]
investigative or law enforcement officers” for “assault, battery, false imprisonmes¢, fafest,
malicious prosecution, [and] abuse of process.” 28 U.S.C. § 2680(h). This section defines
“‘investigative or law enforcement officer’ [as] any officer of the UniteseStwho is
empowered by law to execute searches, to seize evidence, or to make arrestsitrsvadlat

Federal law.1d.
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It is well settled that the “FTCA does not authorize claims against federatprose”

Johnston v. Town of Greece, 983 F. Supp. 348, 359 (W.D.N.Y. 1997)(citing Bernard v. United

States 25 F.3d 98, 104-05 (2d Cir. 199dijing Dirienzo v. United States, 690 F. Supp. 1149,

1158, n. 8 (D. Conn. 1988)(“The United States Attorney and his assistants are not ‘law
enforcement agents' forhwse intentional torts the government is liable under [the FTCA].")).
Accordingly, an abuse of process claim preditate the actions dhe AUSAs falls outside the
FTCA'’s waiver of sovereign immunity; is barred by 28 U.S.C. § 2680(h); and would e futil
With respect t@nyabuse of process claim based on the actions of DHS agents, the Court
notes that th&nited States may be held liable in tort when employees acting within the scope of
their employment are negligent in “circumstances where the Ustsds, if a private person,
would be liable to the claimant in accordance with the law of the place where the@asssion
occurred.” 28 U.S.C. § 1346(b).
Under New York law, an abuse of process claim “lies against a defendant who (1)
employs reguldy issued legal process to compel performance or forbearance of some act, (2)
with intent to do harm without excuse or justification, and (3) in order to obtain a llate

objective that is outside the legitimate ends of the proc8ssiho v. City ofNew York, 331

F.3d 63, 69-70 (2d Cir. 2003)(internal quotation marks omitgadprdHoffman v. Town of

Southampton, 523 F. App’x 770, 771 (2d Cir. 2013). “Generally in the context of an abuse of
process claim, “legal process means thadwrt issued the process, and the plaintiff will be

penalized if he violates it3copo v. Laborers’ Int’l Union of N. Am., No. 1aV-3991 CBA),

2013 WL 837293, at *5 (E.D.N.Y. Mar. 6, 2013)(emphasis addeithg Cook v. Sheldon, 41

F.3d 73, 80 (2d Cir. 199@)jitationand quotation marks omitted).
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Here, the Plaintiff does not allege that DHS or any of its employees, nor Dy of its
employees, obtained any court issued process. Instead, he alleges that, basgationsbé
mishandling of the laptop computée was administratively referred to DAAP. Under these

circumstances, the Plaintiff fails to advance a viable abuse of processkiaova Milk Bar of

White Plains, Inc. v. PRE Properties, LLC, No. 11 CIV. 3327 (ER), 2013 WL 417406, at *16

(S.D.N.Y. Feb. 4, 2013)(“the [State Liquor Authority] proceeding does not fall within the
definition of ‘process’ for the purpose of an abuse of process claim in New York becesusot

a court proceeding.”Nickerson v. Commc’n Workers of Am. Local 1171, No. 504CVv00875

(NPM), 2005 WL 1331122, at *8 (N.D.N.Y. May 31, 2005)(“commencement of the union trial
as well as the election process, the audit process, a DOL investigation, anetyeun

carrier claim, [do not] fall within the definition of ‘process’ for the purpose oftausa of

process claim in New York.”). Accordingly, an abuse of process claim pretiimatine actions

of DHS agents fails to state a claim as a matter of law and a leave to amend to assetasuch a
against the United Statesuld be denieds futile.

Turning to the Plaintiff's claim under the FTCA for negligent infliction of ematlon
distressunder New York lawthis claimhas four elements: (1) breach of a duty owed to the
plaintiff, which breach either unreasonably endangeregltietiff’ s physical safety or caused
the plaintiff to fear for his or her physical safety; (2) extreme and outrageadsict; (3) a
causal connection between the conduct and the injury; and (4) severe emotional dibasn

v. Comfort Tech Mechanical C®36 F. Supp. 2d 143, 156 (E.D.N.Y. 2013).

In the instant case, the Plaintiff's claim for negligent infliction of emotional distre
essentiallystems fronthe following allegations(1) the alleged failure by the Defendants to

comply with the USM; (2) the alleged making of false statements in the 2008 Performance
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Appraisal; (3) DOJ’s failure to investigate those allegations and itsaletiu accept cases in
which the Plaintiff is involved because of DOJ’s conclusion that the Plaintiff mayrdened
with Giglio issues that madam unsuitable as a witness.
In the Court’s view, none of these contentions, individually or collectively, siatkesm
for negligent infliction of emotionalistresdbecause the Plaintiff’'s physical safety was never
endangered and becauke conduct does not rise to the level of extreme and outrageous.
Further, as previously mentioned, the USAM does not afford the Plaintiff any sulestant
rights, and, thus, he cannot rest any claims thereufsrto the alleged making of false
statements in the 2008 Performance Appraisal, “Congress has expressly caruetl olaiss

from the FTCAS coverage.Done v. Wells Fargo, N.A., No. 12V-04296 (JFB)(ETB), 2013

WL 3785627, at *5 (E.D.N.Y. July 18, 2018anchez Tapia W.S, 338 F.2d 416 (2d Cir.

1964)(per curian{YAs to appellants tort claim against the government, the district court
properly held that it had no jurisdiction under 28 U.S.C. § 1346(b) et seq., for the Federal Tort
Claims Act does not apply to ‘any cla@nising out of . . . misrepresentation, deceit.”)(quoting
28 U.S.C. § 2680(h)). Finally, prosecutorial decisions are vested exclusively in D&adé&tidn
and, therefore, the Plaintiff has nght to compel it to prosecute cases he investigates or to use
him as a witness.

Accordingly, the Court finds that the Plaintiff cannot plead a claim for neylige
infliction of emotional distress.

[l . CONCLUSION

Based on the foregoing reasons, the Defendants’ motion for summary judgmeaanpurs

to Fed. R. Civ. P. 56 and/or pursuant to Fed. R. Civ. P. 12(b)(6) is granted and the amended

complaint is dismissed in its entirety.
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As a final note, again, the Cowstateghat it expresses no opinion as the merits of the
underlying allegations against the Plaintiintained in the 2008 Performance Appraisal or
whether such informatignn fact,qualifies agGiglio or impeachment material.

The Clerk of the Court is respectfully directed to close the lead case docketawe. 12-
5944 reopen docket no. 1CV-2512 and to vacate the consolidation order dated October 7,
2014.

SO ORDERED.

Dated:Central Islip, New York
November 10, 2014

Arthur D. Spatt
ARTHUR D. SPATT
United States District Judge
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