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BACKGROUND

A. Procedural History

Ocasio applied for SSDI on August 3, 2010, claiming disability as of February 1,
2010. R. 98-99. The Commissioner denied her application on September 13, 2010. R. 51-55.
Ocasio then requesteR. 63-64, and received a hearing before Administrative Law Judge
(“ALJ") Eric Borda on August 22, 2011, R. 72-78casio, who was represented byesel,
testified at the hearindr. 31-40, as didocational expert Rocco MegIR. 4046. On October 5,
2011the ALJ found that Ocasio was not disabled within the meaning of the Social Secttrity A
because sheetained the residual functional capacity (“RFC”) to perform sedentat, wich
left her unable to perform her past relevant workresfiice managebut able to perform jobs
existing in significant numbers in the natioeabnomy R. 18-19.The Appeals Council denied
Ocasios request for review on November 1, 2012, R. 1-3, rendénmd@\LJ's adverse decision
the final decision of the Commissionsee DeChirico v. Callahari34 F.3d 1177, 1179 (2d Cir.
1998).
B. Ocasids Statements and Testimony

Ocasio was born in 1956. R. 98. She completed high school and some college.
R. 31, 120° She lives with her common-law husband and two sons. R. 35. She worked as an
office manager for a number of employers from 1990 until 2010. R. 121. Inl&ishre was
required to sit for five hours, walk for two hours, and stand for one hour. RSI#2was also
requiral to write, type, or handle small objects for four hours and handle large objectsdor thre

hours. R. 122. She would lift and carry objects up to twenty pounds, and she frequently lifted

! In her application for benefit®©casiorepresented that she had completed four or more years of

college. R. 120. But at the hearing, she testified that shedmapleteconly one year of college. R. 31.
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objects weighing ten pounds. R. 122. She stopped working on February 1, 2010 due to the
alleged onset of her disability. R. 120.

In her application for benefit§casioindicated that she was 54" taind
weighed 185 pounds. R. 120. She claimed she was limited in her ability to work due to knee
injury, spinal disease, and generalized arthfitR. 120. She reported that she received a
consultatiorat Total NeurdCare in 2010 for a left knee injury and spinal disease. R. 123, 126.

In September 2010casiosubmitted an appeal to the Commissioner’s denial of
her benefits. R. 125-2%he reported that her impairments affect her ability to care for her
personal needs because she “must do everything slowly and carefully.” RSHihdicated
that she had returned to Total Neuro Care for treatment since her initial applioa benefits
and that she had received “various exams” and medicatiét.”.26. She did not specify what
medications she was receiving. 127.

At the hearing on August 22, 20Xc¢asiotestifiedthat she worked as a clerical
office manageuntil theonset of her disability. R. 3Zhe specified that she was in chanfe
supplies, attended meetings, assisted attorneys with interpretatiad sighport staff, entered
data, and typed. R. 32. She indicated that she also undertook management responsibilities, such
asensuring thaemployeework was completed, handlingrimg and firing and conducting
clerical training. R. 32-33. She estimated that in a given day she spent four hours on her feet

and four hours sitting. R. 33. She also indicated that she lifted up to twenty pounds. R.33.

2 Arthritis is the inflammation of one or more jointarthritis, PUBMED HEALTH,

http://www.ncbi.nlm.nih.gov/pubmedhealth/PMH0002223/.

3 The New York State Office of Temporary and Disability Assistance téte agency responsible
for obtaining information in connection with Ocasio’s application foaliigty benefitsmade requests for evidence
from Total Neuro Care, but there was no response.4R.Def. Mem. in Support Mot. J. Pleadings 2,i/EEF No.
16.



Ocasiotestified that shedd to stop working as a result of her left knee. R. 34.
She indicated that she “was in a lot of pain” and that it “started gettingwesgyhard . . . to
walk.” R. 34. She found, “It was getting very hard to get to work to perform my workytatsta
work, and to get back home was also a chore for me — for my knee.” R. 34. She reported that
she fell a couple of times at the train stati@tause her knee would buckle. R. 34.

In response to a question by the ALJ as to current problems withéwr®casio
testified that she was “in constant pain,” which was “very sévd®e34. She indicated that the
buckling of her knee was constant and that she was “constantly falling.” Bh&4further
indicated that she has swelling in her knee every other day. FSHgOtestified that she wore a
knee brace. R. 35. She reported that she has “good days” and “bad days,” and that on bad days,
she uses a cane. R. 35.

Ocasiotestified that around the time she stopped working, she went to the
emergency room and began seeingAhsworthAllen. R. 34. She indicated that one doctor
recommended a total knee replacement, whereas another doctor informed hentlast tsloe
youngfor such treatment. R. 36. However, she indicated that she had to stop receiving medical
treatmenbecause she could fanger dford it. R. 35. She had medical insuranaatil she
stopped working and did not continue those benefits. RSB8&.reported that she was unsure as
to whether she would opt for total knee replacement if she had insurance. $the3Bdicated
thather family supports her. R. 35. She reported taking ovecdbster (Aleve and Excedrin)
medicatiorevery dayfor her pain. R. 36. She indicated that she was not taking any prescription
medication because she could not afford it, and that if she could afford it, she would probably

take prescribed pain medication. R. 38.



Ocasio testified thah an eighthour day, she would spend about five hours sitting
with her leg elevated or lying down. R. 38he indicated that keeping her leg elevated helped to
alleviate the pain “for a little bit,” but that the pain would then return “after a whike 39. She
reported difficulty bathing, as she had to lift her leg and knee to get into the battitubagashe
has fallen twice. R. 36. Shadicatedthat on a bad day, she could stand for two toana a
half hoursfor fifteen minutes at a time. R. 3Bhealsoreported difficulty kneeling and
indicated that she could not kneel down on her left knee at all. R. 37.

Ocasiotestified that her commelaw husband had brought her to the hearing in a
car and that he would bring her home by car as well. R. 38. She indicated that she could not
take public transportation from the hearing — in downtown Manhattarstaten Islanavhere
she lives. R. 39. She stated that it would be “too much — the subway, the stairs” and that she has
“fallen numerous times.” R. 39.

C. Medical Evidence

1. Dr. Answorth Allen

On March 26, 2010 Ocasio underwent an initial consultation with Dr. Answorth
Allen, a specialist in orthopedic surgery and sports medicine at the Hospisgdoial Surgery.

R. 153-54. Ocasio reported to Dr. Allen that she underwent knee surgery in 2003. R. 153. She
was unable to recall the exact nature of the syrget indicated that her patellaad been

unstable. R. 153Shereportedthat she had recently been suffering from “chronic instability of

the knee and the knee has been collapsing on her.” R. 153. She reported “no significant knee

effusior? or locking.” R. 153.

4 The patella is the kneecapinterior Knee PainMEDLINEPLUS,

http: //WWW nlm.nih. gov/medI|neplus/ency/art|cle/000452 htm.
Effusion is “[t]he escape of fluid from the blood vessels or lymphatio the tissues or a cavity.”
Effusion MEDILEXICON, http://www.medilexicon.com/medicaldictionary.php?t=28077.
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Dr. Allen’s physical examination revealed “a wbh#aled scar over the anterior
aspect of her left knee.” R. 158le reported that she had “no active knee extension.” R. 153.
He found Ocasio was “tender to palpation overitifierior pole of her patelifaand had “obvious
patella alta’® R. 153. He also found “evidence of significant weakness of the extensor
mechanism.” R. 153. He found no medial or lateral joint line tenderness or ligamentous
instability. R. 153.

Dr. Allen also reviewed xays of Ocasio’s knees, which revealed mild
osteoarthritis in both knees and patella alta in her left knee. R. 155. He also found “tlsee hole
in the patella consistent with a previous patellar surgery.” R. 153.

Dr. Allen’s impression was that most of Ocasio’s symptoms were due tod faile
patellar tendon tear. R. 154. He ordered an MRI of the left knee, R. 154, which Ocasio
underwent on March 28, 2010, R. 150-52.

The MRI revealed grevious fixation ofthe patella with a markedly scarred and
thickened extensor mechanigmt no acute tear.” R. 150 further revealed “severe arthrosis
involving the patellofemoral compartment with complete denuding along the irdspect of
the patella anfa] moderae degree ofpatella altd. R. 150-51. Finally, it revealed “[a] more

mild to moderate degree of cartilage wear . . . of the medial femorotibial comepart R. 152.

6 A patella alta refers to a higiding patella. Patella Alta RADIOPAEDIA,

http://radiopaedia.org/articles/patefi#ta

! The extensor mechanism refers to the quadriceps and patellar tendahstogbther “facilitate
leg extension (straightening)Knee Pain Causes, Treatments, PreventasMD, http://www.webnd.com/pain
management/guide/kngmin-overview

8 Arthrosisrefers ta*[d]egenerative joint changésArthrosis MEDILEXICON,
http://www.medilexicon.com/medicaldictionary.php?t=7639
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On May 7 and 14, 2010 Dr. Allen administered OrthaVisgections into
Ocasio’s éft knee without any complication®. 156-57.

2. Dr. Chitoor Govindaraj

On August 20, 2010 Dr. Chitoor Govindaraj consultatively examined Ocasio. R.
131-34. Ocasio complained of osteoarthritis and pain in her left knee and arm and reported a
history of degenerative joint disease. R. 131. She informed Dr. Govindaraj that she sees D
Giovanazzo and Dr. Allen, who are both orthopedic surgébis.131. She inditad that she
had undergone left knee surgery in 2003 for patellar separation by Dr. Giovanazterat St
Island University Hospital. R. 131. She reported taking over-the-counter medicatioass
Aleve. R. 131.

Dr. Govindaraj's examination of Ocasio’s spine revealed no tenderness and a
range of motion within nonal limits. R. 133.He also found the range of motion of her back
and joints within normal limits. R. 133. He reported that Ocasio could bend down and touch the
floor. R. 133. He found her normal for a straight leg raising test. R.H83eportedhat her
gait and posture were normal and that she did not need a cane for ambulation. R. 133. He did
not detect any salling or instabilityin her left knee R. 133.

Dr. Govindaraj diagnosed Ocasio with a history of left knee patellar siepara
2003, a history of degenerative joint disease of the low back, and history of arththiskokes.

R. 133. He opined that Ocasio was “medically stable and cleared for occupatien133.

o Orthovisc is similar to synovial fluid, which is a substance that ocwatrgally in the joints and

acts as a lubricant and shock absorber. It is injected into the knee jdnetst tosteoarthritisOrthovisc
(Hyaluronan) EMEDICINEHEALTH, http://www.emedicinehealth.com/driiyaluronan/article_em.htm

10 Dr. Govindaraj's report does nptovideDr. Giovanazzo’s full nameHowever, an August 17,
2011 report from Dr. Bourdeau refers to a Dr. Josejpivinazzo(spelled slightly differently) R. 145. he
administrative record contains no medical records fadn. Giovanazzar Dr. Giovinazzo

1 Dr. Govindaraj does not clarify whether Ocasio is cleared for her past occupatan office
manager osome otheoccupation.



Ocasioalso underwent x-rays of her left knee on August 20, 2010. R.TI89.
x-rays revealegatella alta and minimal spurring about the medial, lateral, and patellofemoral
compartments consistent with minimal osteoarthritic change. R.TI8&e was no evidence of
fracture or effusion. R. 130.

3. Dr. Fritzner Bourdeau

OnAugust 17, 2011 Ocasio underwent an independent consultative examination
by Dr. Fritzner Bourdeau. R. 143-4@casiostated that she had sustained an injury to her left
knee aftefalling down the steps in her home in May 2004 and that she was subsequently
diagnosed with a rupture of her left patellar tendon. R. 143. She reported undergoingtsurge
repair the tendon by Dr. Albert Accettola, an orthopedic surgeon, on July 26, 2004. Bh#43.
indicated that she received post-op therapy but remained unable to “stand up straigltit squa
too long, or walk for long.” R. 143. She stated that she had to stop working in 2010 due to the
pain in her knee. R. 143. She reported that she was unable to ambulate properly, used a cane,
and had difficulty performing activities of daily living. R. 148he specifically complained of
pain, instability, and buckling in her left knee. R. 143. She reported taking Excedrimfor pai
R. 143.

On examination, Dr. Bourdeau observed that Ocasio had moderate discomfort in
her left knee, trouble getting on and off the examination table, and great difacuiftulating
stairs. R. 144. He reported that her gait was antalgic and that she was wélkiag assisted
device. R. 144. He found that her left quadriceps muscle strength Waargi5id not detect
atrophy. R. 144He reported that Ocasio’s left knee exhibited decreased muscle strength on

flexion and extension. R. 14%le detectednoderate swelling, effusion, and point tenderness in

12 “[A] report of atrophyshould be accompanied by measurement of the strength of the muscle(s) in

guestion generally based on a grading system of 0 to 5, with 0 being tetopteof strength and 5 being maximum
strength.” 20 C.F.R. Part 4pSubpart P, Appendix |, § 1()(1).
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the left knee. R. 145. He found that flexion of the left knee produced crepitatiorsistent

with ligament inflammation R. 145. He reported that Ocasio had positive McMdfraryd
Lachmar® tests. R. 145. He detected signs of ligamentous instability of the left knee. R. 145.
Finally, he reported that the straight leg raising test was positive oighihéor 80 degrees and

on the left to 75 degre€8.R. 145.

Dr. Bourdeau diagnosed Ocasio with left knee derangement, left patellar tendon
repair, and severe osteoarthritis. R. 145. He recommended home exercises. R. 146. He opined
thather condition was “chronic, permanent, and totally disabling,” and that Ocasio would be
unable towvork due to her injuries. R. 146.

On the same day, Dr. Bourdeau completed a “Medical Assessment of Ability t
Do Work-Related Activities.” R. 147. He indicated that his assessment was based beath on hi
physical examination of Ocasio as well as medieabrds provided by Ocastb.Dr. Bourdeau
reported thashecould stand and/or walk less than two hours and sit less than six hours in an

eighthour workday. R. 148. He also reported that she could lift/carry less than ten pounds

13 Crepitation is a “[n]oise or vibration produced by rubbing boneregidar degenerated cartilage

surfaces together as in arthritis and other conditio@s€pitation MEDILEXICON,
http://www.medilexicon.com/medicaldictionary.php?t=21190

A McMurray Test is a “rotation of the tibia on the femur to determine irtiuimeniscal
structures.” A positive test indicates meniscal injuriicMurray TestMEDILEXICON,
http://www.medilexicon.com/medicaldictionary.php?t=90652

A Lachman Tesis “a maneuver to detect deficiency of the anterior cruciate ligaja&hf].” A
positive testndicates injury to the ACLLachman TeSMEDILEXICON,
http://www.medilexicon.com/medicaldictionary.php

A straight leg raising test is “used to rule agural tissue involvement as a result of a space
occupying lesion, often a lumbar disc herniation.” Pain “betweer03flegrees of hip flexion is a positive result of
lumbar disc herniation.’Straight Leg Raise Te$HYSIOPEDIA, http://www.physie
pedia.com/Straight_Leg_Raise Test

1 These medicalecords consisted of (1) records from Dr. Joseph Giovinazzo dated June, July,

August, and September 2004; 2)MRI report from the Department of Radiology of the Hospital for Special
Surgery dated March 28, 201@) aninitial consultation report from Dr. Answorth Allen dated March 26, 2@4);
anx-ray of left knee dated March 26, 2010; andf@pw-up visit reports from Dr. Allen dated May 7 and May 14,
2010.



occasionally and wasnhited in her ability to push and/or pull in her lower extremiteeg.(
operating foot controls). R. 147-48.
D. Vocational Expert Testimony

Rocco Meola testified as a vocational exf&rE”) at the hearingn August 22,
2011. R. 40-46. He indicated that his testimony would be based upon the regional economy,
defined as New York City, Long Island, and New Jersey. R. 41. He further edltbat the
number of jobs he would be testifying to in the region would “reflect a proportional number t
the national economy.” R. 41.

Meola identified Ocasio’s past work as an office manager as “skilled wittVBn S
of 7.”'8 He testified that while office manager work is typically “classified as sedeimténe
Dictionary of Occupational TitlesOcasio performed such work at a light level. R. 42.

The ALJ posited a hypothetical to Meola concerning an individual of Ocasio’s
age, education, and work experience who could lift up to ten pounds occasionally; stand and
walk for two hours and sit for six hours in an eight-hour workday; occasionally climb ramps or
stairs; and occasionally balance with a handheld assistive device. R. 42. ibnatidg
individual would need to sit or stand at will, could not kneel or crawl, and must avoid all
expasure to hazardous machinery and unprotected heights. R. 42. Meola testified that such an
individual could not perform Ocasio’s past work as she had performed it. R. 43.

Meola then testified that there were transferable skills from Ocasio’s @stne
work. R. 43.He identified these skills dge ability to use the computer and office equipment,

“maintain[ ] a level of performance and[ljeexact in terms of her work,” find and organize

18 “SVP” stands for “Specific Vocational Preparation” and refers to the amétime “required by

a typical worker to learn the techniques, acquire the information, and pekeltacility needed faaverage
performance in a specific jelorker situation.” The SVP ranges from 1 (“short demonstration only”) to 9 (“over 10
years”). A SVP of 7 corresponds to over two years and up to and incladingefars of preparation).S.DEP T

OF LABOR, DICTIONARY OF OCCUPATIONAL TITLES app. C (4th ed. 1991).
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information, evaluate situations occurring in the workplace, and deal with people ty a dai
basis. R. 43. Meola further testified that these skills transferred to otheofypesk falling
within the RFC hypothetical posed by the ALJ. R. & identified several examples of such
work: (1) information clerk, sedentary, SVP 4, (2) production proofreader, sedentary, EjP
registration clerk, sedentary, SVP 3; (4) assignment clerk, sedentary, SVP 5. Reald. M
estimated that there were 3,000 such jobs regionally and 50,000 such jobs nationallyH&. 44.
was unable to break those numbers down further. R. 44.

Ocasio’s counsel then asked Mewlaether the same hypothetical individual, if
“limited to the requirement of lying down or sitting with their feet elevated or tHefolat
elevated for five out of an eight-hour working day,” would still be able to performvgoith R.
45. Meola reponded, “With that additional limitation, in my opinion, the person would not be
able to perform those jobs.” R. 45. Then Ocasio’s counsel asked whether the same bagbotheti
individual, if limited to the requirement of lying down or sitting with theietor left foot
elevated for two and a half hours out of an eight-hour working day, would still be able to
perform such work. R. 45. Meola responded, “Jobs that I've indicated would not permit the
lying down and the person could not work with theiréégyated parallel on these types of
sedentary jobs.” R. 46.

DISCUSSION

A. The Legal Standard

Under the Social Security Act, Ocasio is entitledisability benefits if “by
reason of any medically determinable physical or mental impairmenhwhi has lasted or can
be expected to last for a continuous period of not less than 12 months,” 42 U.S.C. §

423(d)(1)(A), she “is not only unable to do [her] previous work but cannot, considering [her]

11



age, education, and work experience, engage in any other kind of substantial gakfuhigh
exists in the national economyd. 8 423(d)(2)(A). The Social Security Administration’s
regulations prescribe a fiveep analysisor determining whether a claimant is disabled:

First, the Commissioner considers whether the claimant is
currently engaged in substantial gainful activity. If [s]he is not, the
Commissioner next considers whether the claimant has a severe
impairment whictsignificantly limits [her] physical or mental

ability to do basic work activities. If the claimant suffers such an
impairment, the third inquiry is whether, based solely on medical
evidence, the claimant has an impairment which is listed in
Appendix 1 of the regulations. If the claimant has such an
impairment, the Commissioner will consider [her] disabled without
considering vocational factors such as age, education, and work
experience; the Commissioner presumes that a claimant who is
afflicted with a listed impairment is unable to perform substantial
gainful activity. Assuming the claimant does not have a listed
impairment, the fourth inquiry is whether, despite the claimant’s
severe impairment, [s]he has the residual functional capacity to
perform [he&] past work. Finally, if the claimant is unable to
perform [her] past work, the Commissioner then determines
whether there is other work which the claimant could perform.

DeChirico, 134 F.3d at 11780 (internal quotation marks and alterations omjt{gdoting
Berry v. Schweike675 F.2d 464, 467 (2d Cir. 19823ge als®?0 C.F.R. § 404.1520(a)(4)(»
(setting forth this process). The claimant bears the burden of proof in thedirstéps, the
Commissioner in the lastGreenYounger v. Barnhayt335 F.3d 99, 106 (2d Cir. 2003).

Under 42 U.S.C. 8 405(Qg), | review the Commissioner’s decision to determine
whether the correct legal standards were applied, and whether the decsippaged by
substantial evidencelohnson v. Bower817F.2d 983, 985 (2d Cir. 1987). The former
determination requires the court to ask whether “the claimant has had a fulghewster the
[Commissioner’s] regulations and in accordance withbrgeficenpurposes of the Act.”
Echevarriav. Secretary of Health and Human Servi&35 F.2d 751, 755 (2d Cir. 1982). The

latter determination requires the court to ask whether the decision is suppdisedibyelevant
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evidence as a reasonable mind might accept as adequate to supportsaaaohdhichardson v.
Perales 402 U.S. 389, 401 (1971).

The district court is empowered “to enter, upon the pleadings and transcript of
the record, a judgment affirming, modifying, or reversing the decision of thensmner of
Social Security, witlor without remanding the cause for a rehearing.” 42 U.S.C. § 405(Q).
remand by the court for further proceedings is appropriate when “the Commigsagrfailed to
provide a full and fair hearing, to make explicit findings, or to have correctly dgpke. . .
regulations.” Manago v. Barnhart321 F.Supp.2d 559, 568 (E.D.N.Y.2004). A remand to the
Commissioner is also appropriate “[w]here there are gaps in the adatinestecord.” Rosa v.
Callahan 168 F.3d 72, 82—83 (2d Cir.1999) (quotfgtts v. Chater94 F.3d 34, 39 (2d Cir.
1996)).

B. The ALJ’s Rejection @ddcasio’s Disability Claim

The ALJ followed the five-step procedure outlined above for determining whether
Ocasiowas disabled within the meaning of the Social Security Ae.determinedirst that
Ocasio had not engaged in substantial gainful activity since February 1, 2010. He ddxt
determined that Ocasio was afflicted with severe impairmset®re arthrosis patellofemoral
compartment of the left knee; stapsst patellar tendon repair; and degenerative disc disease of
the low back. R. 14.

Under the third step of the analysis, the ALJ found that Ocasio’s impairchénts
not meet or medically equal one of the impairments listed in 20 C.F.R. Part 404it&ubpa
Appendix 1. R. 14 (citing 20 C.F.R. 88 404.1520(d), 404.1525, 404.15%@)ALJ did find
that Ocasio’s knee impairment was “most nearly relat¢d]isting 1.02A describing major

dysfunction of a joint of the lower extremities.” R. 14. But he found that the requirewenets

13



not met because the knee impairment did not “result in an inability to ambfikttvely”*° R.
14-15. Specifically, he found that the medical record demonstrated that Ocasio didjtiret re
the use of an assistive deeithat limits the functioning of both upper extremitieR” 15. The
ALJ also found that Ocasio’s degenerative disc disease is “most nearly telaisting 1.04
describing disorders of the spine.” R. Fowever he found that theequirements were not met
because the medical record did not contain any evidence of “nerve root compressadn, s
arachnoiditi§®, or lumbar spinal stenodis’ R. 15.

The ALJ then determined that Ocasio had the RFC to perform sedentary work
except that she requiréthe opportunity to sit or stand at will throughout the work day,” could
occasionally climb ramps or stairs and balance with a-hafdidevice, could never crawl or
kneel, and had to avoid all exposure to hazardous machinery or unprotected heights. R. 15
(citing 20 C.F.R. 8 404.1567(a)). In arriving at this determination, the ALJ consideastb®c
statements and testimartyer medical records, and opinion evidence. R. 15 (citing 20 C.F.R. 88
404.1527, 404.1529). The ALJ found Ocasio’s testimony “regarding her chronic left knee

symptoms and limitations was generally credible,” and “largely incorgblegeallegations into

19 An “inability to ambulate effectively” means

an extreme limitation of the ability to walk; i.e., an impairment(s) that intsfe
very seriously with the individual’s ability to independentlifiate, sustain, or
complete activities. Ineffective ambulation is defined generally asdavin
insufficient lower extremity functioning . . . to permit independent datlmun
without the use of a harkld assistive device(s) that limits the ftioging of
both upper extremities.

20 C.F.R. Part 404, Subpart P, Appendix 1.

0 Arachnoiditis is‘a pain disorderaused by the inflammation of the aracid, one of the
membranes that surrounds and protects the nefihe ginal cord” Arachnoiditis WEBMD,
http://www.webmd.com/paimanagement/guide/pamanagemerarachnoiditis

2 Lumbar spinal stenosis & narrowing of the spinal canal in the lower haekhich “can squeeze
and irritate the nerves that braérmut from the spinal cortl causing'pain, numbness, or weakness, most often in
the legs, feet, and buttocksSpinal Stenosis of the Lower Back (Lumbar Spinal Sten@¢egMD,
http://www.webmd.com/backain/tc/lumbarspinatstenosistopic-overview
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the residual functional capacity” assessnfénR. 17. In particular, he found Ocasio’s testimony
“consistent with sedentary work; especially her testimony that on badsiesys able to stand
or walk for a total of two to two and a half hours in an eight-hour period.” R. 17. He explained
that, based on her testimony, he had “taken into consideration that she would require the
opportunity to sit or stand at will, and never kneel.” R. 17.

The ALJfound Ocasio’s testimony “largely consistent with the opinion of Dr.
Bourdeau, who limited her to sedentary wbrlR. 17. But the ALJ noted that Dr. Bourdeau’s
assessment otltetotal number of hours that [Ocasio] may sit, stand, and walk, implies that
[Ocasio] would be unable to sustain a full eight hour day.” R. 17. He observed that Dr.
Bourdeau had opined that Ocasio was “limited to sedentary exertion work involvimg feit
less than six hours in an eight-hour day, and standing or walking for less than twanlaurs i
eighthour day.” R. 17 (citing R. 147-49). He concluded, however, that based on Ocasio’s
“testimony that on bad days she is able to stand or walk for a total of two to two ahd a hal
hours,” his assessment that Ocasio cgeldorm sedentary worlaccurately depict[ed Ocasio]’'s

residual functional capacity.” R. 17.

2 Earlier in the opinion, the ALJ statéhat while he found Ocasio’s “medically determinable

impairments could reasonably be expected to cause the alleged symptoms,”dtdiddihver “statements
concerning the intensity, persistence and limiting effects . . . ¢decdilthe extent they are inconsistent with the
above residual functional capacity assessment.” RTh& statement is in tension with the later firglthat

Ocasio’s testimony “was generally credible.” R. 17. The prior stateiséoilerplate language thamnfortunately,
commonly appears in opinions rejecting claimant testim@se, e.gBjornson v. Astrug671 F.3d 640, 6445

(7th Cir. 2012) (“Reading the adinistrative law judge’s pinion, we first stubbed our tam a piece of opaque
boilerplate near the beginning, where, . . . the opinion statestHe claimant’s statements concerning the intensity,
persistence and limiting effects of these symptorasat credible to the extent they are inconsistent with the above
residual functional capacity assessment.” The government’s brief dissthib passage as a ‘template,’ by which it
means a passage drafted by the Social Security Administration fordngatb any administrative law judge’s
opinion to which it pertains.”errin v. Astrug11-cv-5110, 2012 WL 4793543, & (E.D.N.Y. Oct. 9, 2012}‘In

a conclusory manner, the ALJ stated that [claimant]’s ‘statements congéna intensity, persistea and limiting
effects of these symptoms are not credible to the extent they are inaungitliehe above residual functional
capacity assessment.”Here, the ALJ @l not discredit Ocasio’s testimony. Rather, derfdit crediblebut

supportive of his finding that she has the RFC to perform sedentary work. Therfilaile language here is therefore
a conclusory statement, which the Ahderted into his opinion without “tailoring [it] to the facts at hand, almost
without regard to whethéehe boilerplatdlanguagelhas any relevance to the caseélardman v. Barnhatt362 F.3d
676, 679 (10ttCir. 2004).
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The ALJ alsaelied on the consultative examination by Dr. Govindaraj in support
of his conclusion that Ocasio had the RFC to perform sedentary work. The ALJ noted that Dr
Govindaraj reported that Ocasio’s gait and posture were normal, that she did nmetaezane
for ambulation, and that the straight leg raising test was normal. R. 16. He furdeethaatDr.
Govindaraj opined that Ocasio “was medically stable and cleared for occupatiab6: R/ith
respect to Ocasio’s back, the ALJ noted that Dr. Govindaraj did not reportscypiosis®
gibbus?, or tenderness. R. 16. He also noted that Dr. Govindaraj reported that Ocasio’s spinal
range of motion was within normal limits and that she was able to bend down and touch the
floor. R. 16.

In the fourth step of the analysis, the ALJ concluded, on the basis of his RFC
determination, thiaOcasio was unable to perform her past @¢work as a cashier. R. 17.
Moving on to the fifth and final step, the ALJ found that considering Ocasio’s agetieduca
work experience, and RFC, she had acquired work skills from past relevant warketbat
transferable to other jobs existing in significant numbers in the national egoriRmM 8(citing
20 C.F.R. 88 404.1569, 404.1569(a), 404.1568(d)). His conclusion relied, in part, on the
vocational expets testimonythat Ocasio had skills transferable to workifg within her stated
RFC and that, “in the aggregate, there are 50,000 such jobs nationally, and 3,000 such jobs
regionally.” R. 18-19.The ALJalsoconsidered Ocasio’s age, education, work experience, and
RFC in conjunction with the MedicMecationalGuidelines. R. 18 (citing 20 C.F.R. Part 404,
Subpart P, Appendix 2). Specifically, he found thadtifough [Ocasio]'s additional limitations

do not allow [her] to perform the full range of sedentary work,” Medical-VonatiRule 201.15

B Kyphscoliosis is'a combination of outward curvature (kyphosis) and lateral curvatureqsiedli

of the sfne” KyphoscoliosiSEMEDICINEHEALTH,
http://www.emedicinehealth.com/script/main/art.asp?articlekeys412

2 Gibbus is"a deformity of spinén which there is a sharply angulated segment, the apex of the
angle being posteridr.Gibbus MEDILEXICON, http://www.medilexicon.com/medicaldictionaryh
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advised a finding of “not disabled” far53year old individual with at least a high school
education, English language skills, and transferable work $Kils. 18-19. Accordingly, the
ALJ concluded that Ocasio was not disabled within the meaning &dhbial Security Act. R.
19.
C. Analysis of the ALJ’'s Decision

1. The ALJ's RFC Determination

The RFC determination indicates “the most [a claimant] can stiledpite [her]
limitations.” 20C.F.R. § 404.1545(a)(1)n determining a claimant’s RFC, &1LJ must take
into consideration her physical and mental impairments, symptoms (includinggpalriall of
the relevant medical and other evidencll’ 88 404.1545(a)(1(2). With respect to physical
impairments, an ALdnust take into considerati@nclaimant’s ability to sit, stand, walk, lift,
carry, push and pullld. § 404.1545(b).

Under the treating physician rule, a treating physician’s opinion about the nature
and severity of a claimant’s impairments is entitled to “controlling weight'isf‘fivell-

supported by medically acceptable clinical and laboratory diagnostic techaigpiesnot

5 The ALJ’s opinioralsoresponded to two arguments raised by Ocasio’s counséditea

submitted following the hearingR. 19, 97. First, counsel argued that “the Regulations recognizéilimdividuals
approaching advanced age (age58) may be significantly limited in vocational adaptability if they astrieted to
sedentary work.” R. 97 (citing 20 C.F.R. Part 404, Subpart P, Appendix 2, 2§)).08€cond, counsel argued that
20 C.F.R. § 404.1568(d)(2)(iii) “further provides that transféitglof skills is, inter alia, pegged to ‘similar[ity of]
products, processes, of services.” R. 97. He continued that the recordifigahe testimony of the vocational
expert, is devoid of evidence of adaptability and transferability siffitco meet the regulatory standards.” R. 97.
The ALJ dismissed the first argument by noting that counsel’s citatiBale 20100(g) was
incomplete. R. 97. He quoted the remainder of the rule, which $¢dtesh such individuals have no past work
experience or can no longer perform vocationally relevant past work anddéansferable skills, a finding of
disabled ordinarilybtains.” R. 97. The ALJ concluded that “[h]ere, the vocational expéficshat [Ocasio]
does have transferable skills” and that “[t]herefore, the representaiingeiment is without merit.” R. 1As to
counsel’'s second argument, the ALJ stated that he had “reviewed theyimthsstriptions for each of the jobs
identified by the vocational expert” and found “that each job deals witifasiproducts, processes and services and
dofes] not require any additional skills for adaptabilityR. 19. For example, he found that “the job of an
information clerk is semgkilled and requires that the claimant answer inquiries from persaringrihe
establishment and that Ocasio’s “description of her job, and the descriptionegbthin the Dictioary of
Occupational Titles, shows that [she] acquired these skills and usedthemegular basis as part of her past
work.” R. 19. He concluded that “the transferability of skills is pedgesimilar products, processes and services.”
R. 19.
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inconsistent with the other substantial evidence in [the] case reo20'C.F.R. §
404.1527(d)(2)see also Schisler v. Sulliva® F.3d 536, 568 (2d Cir. 1993) (upholding
regulations). Affording a treating physician’s opinion controlling weighitéots the reasoned
judgment” that treating physicians are “most able to provide a detailed, ldingitpicture of
[the claimant’s] medical impairment(s) andhy bring a unique perspective to the medical
evidence that cannot be obtained from the objective medical findings alone or s
individual examinations, such as consultative examinations or brief hospitaizati20 C.F.R.
8§ 404.1527(c)(2).

The treating physician rule dovetails with the ALJ’s affirmative duty to develo
the administrative recordl'ejada v. Apfel197 F.3d 770, 774 (2d Cir. 1999); 20 C.F.R. §
404.1512(d). The noadversarial nature of a Social Security hearing requires the ALJ “ to
investigate the facts and develop the arguments both for and against grantirtg.beBiefs v.
Apfel 530 U.S. 103, 111 (2000). This duty exesten in cases whetke claimant is
represented by counsdPerez v. Chater77 F.3d 41, 47 (2d Cir. 1996Because of the treating
physician rulethe duty of the ALJ is “particularly important when it comes to obtaining
information from a claimant’s treating physicianDevora v. Barnhart205 F. Supp. 2d 164,
172 (S.D.N.Y. 2002)id. at 174 (colleting cases).This obligation includes obtaining the
treating physicians’ assessments of the claimant’s RE@ler v. AstrugNo. 10€v-3397, 2011
WL 5825781, at *7 (E.D.N.Y. Nov. 14, 2011) (“An ALJ’s affirmative obligation to develop the
record also inlcides the obligation to contact a claimant’s treating physicians and obtain their
opinions regarding the claimant’s residual functional capagjtyldrdhardt v. Astrug05-cv-

2229, 2008 WL 2244995, at *9 (E.D.N.Y. May 29, 2008)]he ALJ was obligatedo ensure

% The Regulations define “treating source” as a claimant’s “own physician, pegikt, or other

acceptable medical source who provides [a claimant], or has provided [a claiitlmtjedical treatment or
evaluations and who has, or has had, an ongoing treatment relatioftbHp ¢laimant].” 20 C.F.R. § 404.1502.
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that the record was fully developed, which would include obtaining the treatingiphgsic
assessments of [the claimant]’s functioning.”).

In evaluating Ocasio’s RFEGhe ALJ notedhat the‘the medical evidence of
record is sparse becausachsio] lost her health insurance when she left her job and could no
longer afford to pay for doctor visits.” R. 1 fact, the only records from a treating physician
are those from Dr. AllenR. 150-57. These records consist of notes from an initial consultation,
an MRI, and two followdp visits; they fail to address Ocasio’s functional abiliti€Eee ALJ’s
obligation to ensure the full development of the record included obtaining Dr. Alle@ssasent
of Ocasio’s functioning. His failure to do sonstitutes a failuréo fulfill his affirmative
obligation to develop the record.

Aside from the failure to seek additional information from Dr. Allen, the ALJ
failed to atempt to obtain the records of other physicians idextiby the claimant. For
example, during her consultative examination with Dr. Govindaraj, Ocasio statete¢hzad
been seein@r. Giovanazzo, another orthopedic surgeon, since 206%.131. The record
indicates that the Social Security Administration made no attempt to obtain Ocasttsl
records fronDr. Giovanazzo. R. 141. This oversight is particulgtring considering that Dr.
Bourdeau, who conducted an independent consultative examination of Ocasins apave
sought, obtained, and reviewed records from both Dr. Giovinazzo and Dr. Allen during his
assessment of henpairments R. 145, 147-48. This too amountedttailureto fulfill the

ALJ’ s affirmative obligation to develop ¢record.

2 Dr. Govindaraj's notes indicate that Ocasio reported seeing Dr. Giovanaze®8i07, but that he

had also operated on her left knee for patellar separation at Staten Islandityriteagitd in 2003. R. 131.
During her independent consultative examination with Dr. Bourdeauever,Ocasio reported that Dr. Albert
Accettola had operated on her patellar tendon in 2004. R. 143.
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The ALJ’s duty to develop the administrative record encompasses “not only the
duty to obtain a claimant’s medical records and reports but also the duty to questlamthaetc
adequately about any subjective complaints and the impact ofih®alt’s impairments on her
functional capacity. Devora 205 F. Supp. 2d at 173Vithout a treating physiciaopinion to
support his RFC determination, the ALJ relied heavily on the testimony of Ocasiatid¢alpg
the ALJ emphasizkrepeatedly Ocag's statementhat “on bad days, she is able to stand or walk
for a total of two to two and a half hours in an eight-hour period.” R. 17. This statement, he
concluded is “consistent with sedentary work.” R. 17.

The ALJ misconstrue@casio’s testimonyOcasio stated that on a bad day, she
canstand not stand or walk, for about two to two and a half hours. R. 37. Aild V&
sedentary job is defined as one which involves sitting, a certain amowalkafig and standing
is often necessary in carrying out job duti€s.20 C.F.R. § 404.1567(a) (emphasis added).
Ocasio’s testimony is replete with references to her difficulty walkige described the
constant buckling of her knee, aatfested to falling on multiple oasions. R. 34, 36, 39.

While she testified that, even on bad days, shestaardfor about two to two and a half hours,
she made no indication that she could both stand and walk for that amount of time.

The ALJalso casOcasio’s testimony aonflicting with the opinion of Dr.

Bourdeal?’ R. 17. The ALJ found that “Dr. Bourdeau’s assessment of the total number of

s The wse of “and” as opposed to “ois important If the Regulations used “or,” then the fact that

Ocasio could stand (even if not walk) for two to two and a half hoagsbesufficient with respect to that aspect of
the “sedentary work” definition. But the usetb& conjunctive mearenindividual must be able to both stand and
walk for two to two and a half hoyrandOcasio’s testimony makes no suggestion that she would be capable of
doing so.
2 By contrastthe ALJ foundOcasio’s testimonyo beconsistent with Dr. Govindarajigpinion,
noting in particular that Dr. Govindaraj opined that Ocasio was “medistahje and cleared for occupation.” R.
16. In a prior opinion, | criticizedhe ALJ’s reliance osimilar phrasing by Dr. Govindaraj where the ALJ himself
had found the claimantjsast relevant work to entail job activities exceeding her current Redriguez v.
Commissionerl2cv-4103, 2013 WL 1282363, at *14 (E.D.N.Y. Mar. 28, 2013). Similarly, the ALJ hawifou
here, based on the vocational exjgetéstimony, that Ocasio is unable to perf her past relevant worlR. 1718.
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hours that [Ocasio] may sit, stand, and walk, implies that [Ocasio] would be unalxtaio s
full eight hour day.” R. 17. Specifically, Dr. Bourdeau opined that Ocasio couldastdiod
walk for less than two hours a d&yR. 148. But an accurate reading of Ocasio’s testimony,
which attests to her ability to stand fonly two to two and a half hours in an eight-hour day,
would appear to smooth out any perceived inconsistency.

The ALJ’s failure to develop the administrative record warrants rerffath
remand, the ALJ should develop the record by seekimRfF&hassessment from Dr. Allen, as
well as medical records from Ocasio’s other treapingscians, including Dr. GiovinazzoTlhe
ALJ should also develop the record by questioning Ocasio further about her impairments — in
particular, her difficulty walking- and the impact of those impairments on her RFC.

CONCLUSION

For the reasons stated above, the Commissioner’s motion for judgment on the

pleadingds deniedandOcasids motionis grantegdbut only to the extent that the case is

remanded to the Camissiorer for further proceedings consistent with this decision.

Soordered.

John Gleeson, U.S.D.J.

Dated: April 5, 2013
Brooklyn, New York

While Dr. Govindaraj may, in fact, have been referring to some otherpgation” that Ocasio might have the RFC
to perform, what that occupation might be and what kinds of exegrirements it would entail areclear.

% The use of the “and/or” construction makes ambiguous the preciseiafdcasio’s standing
and walking limitations. R. 148.

3 Ocasio’sarguments in support of her motion for judgment on the pleadings focus ezbjusi
step five ofthe ALJ’s analysis.Ocasio Mem. in Support Mot. J. Pleadir@&$1, ECF No. 131 do not address these
arguments given that the ALJ’s failure to develop the record at an etefidnghe analysis warrants remand.
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