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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

BARBARA WORRELL,

Aaintiff, MEMORANDUM & ORDER
12-CV-6151 (MKB)

V.
CITY OF NEW YORK, ADMINISTRATION FOR
CHILDREN SERVICES, RONALD E. RICHTER,
in his capacity as COMMISSIONER OF ACS OF
THE CITY OF NEW YORK,

Defendants.

MARGO K. BRODIE, United Sites District Judge:

Plaintiff Barbara Worrell filed an Aended Complaint on March 27, 2013, against
Defendants City of New York (the “City”), éhAdministration for Children Services (“ACS”)
and Ronald Richter in his capgcas Commissioner of ACSsserting claims of Fourteenth
Amendment due process violations, municigility, and state law claims of negligence,
negligent hiring and retention and tiggnt infliction of emotional distress.(Am. Compl. 1 1,
15-20.) Defendants moved to dismiss the Amended Complaint pursuant to Rule 12(b)(6) of the
Federal Rules of Civil Procedure for failurestate a claim upon which refiean be granted. At

oral argument on February 28, 2014, the Court granted Defendants’ motion to dismiss Plaintiff’s

! Plaintiff initially filed her Complaint against New York State Office of Children and
Family Services (“OCFS”), Gladys Carrionher official capacity a€ommissioner of OCFS,
the New York State Central Register (the “CahRegister”), Linda Joyce in her capacity as
Director of the Central Registeand Jane and John Doe, irittcapacity as Supervisors and
Employees of the State Centralgier (collectively the “StatBefendants”), in addition to the
City, ACS and Richter. After discussioasa pre-motion conference where counsel was
informed that Plaintiff’'s action againthe State Defendants may be barredrimgh v. N.Y.S.
Office of Children and Family Sv¢861 F. Supp. 2d 145 (S.D.N.Y. 2012), Plaintiff
subsequently discontinued her claim agaiinstState Defendants and filed her Amended
Complaint. SeeDocket Entry No. 1.)
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due process and municipal liabylitclaims for failure to state@daim. The Court declined to
exercise supplemental jurisdiction and disndsB&intiff's state law claims for negligence,
negligent hiring and retention anegligent infliction of emotional distress without prejudice.
The Court explaings decision below.
. Background

On January 25, 2010, Plaintiff wamployed as a teacher a¢tBaratoga Family Inn Day
Care in Queens, New York, (Am. Compl. 11 1, #)en a report of abusdleging that Plaintiff
had injured and bruised a childisms at the daycare was made to the State of New York which
maintains a statewide central register for child abuse and maltreatment reports (“Central
Register”), {d. 1 14)? According to Plaintiff, ACS inveigated the reported incident of abuse
but did not properly condtithe investigation. Id. { 15.) As a result of the investigation by
ACS of the report of abuse, on March 6, 201@jrRiff's name was placed on the Central
Register as “indicated” for abuse/maltreatmerd ohild, suggesting thatehe was some basis to
support the allegations of abuséd. [T 2, 15.) As a result ¢iie “indicated” finding by ACS,
Plaintiff was supervised in her duties, and wasallowed to perform certain duties, including
taking the children on trips dreing a lead teacherld(Y 15.) Plaintiff requested that the
Central Register be amended and that tHe#tion of abuse/maltreatment be changed to
unfounded, but the “City” did not allow her to tgrerly appeal”’ the dagnation, even after ACS
learned that Plaintiff could not hagemmitted the abuse/maltreatmend. ([ 2, 19-20.)

On June 6, 2011, Plaintiff had a hearing betoreadministrative law judge (“ALJ”) to

determine whether the information in tBentral Register should be amendédi, { 2), that is,

2 In reviewing Plaintiff's motion to dismes under Rule 12(b)(6) of the Federal Rules of
Civil Procedure, the Court accepts all of the factual allegations in the Complaint aSdrue.
Ashcroft v. Igbal556 U.S. 662, 678 (2009pee also Matson v. Bd. of Edug31 F.3d 57, 63
(2d Cir. 2011) (quotingconnecticut v. Am. Elec. Power Cb82 F.3d 309, 320 (2d Cir. 2009)).
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whether the allegatiorsuld be substantiatédAfter the hearing, the ALJ determined that while
there was a documented injury to the child, A@ifd to prove by a fair preponderance of the
evidence that Plaintiff committed the alleged nealtment and caused the injury. (Docket Entry
No. 17-2, “ALJ Decision” at 5, 8.Plaintiffs name remained in the Central Register for a total
of approximately 21 months untiie ALJ’s decision. (Am. Compf 17.)

Plaintiff alleges that the hgthy delay violated her dueqmess rights by denying her the
right to a fair hearing. Id. 11 2, 17.) Plaintiff further allegeisat she was denied due process
when ACS failed to reinvestigate the report of @magainst her after finding out that their initial
observations and investigation were incorretd. § 28(A).) She argudakat her due process
rights were also violated wheXxCS workers discussed the gétions with unnamed individuals
at the Saratoga Day Care Center, who condugteEampaign of whispering” behind her back.
(Id. 1 18.) She further claims that ACS workeosispired with members of the daycare and
authorities of New York State to place and keep her name on the Central Retisti.6() As
a result of her name being placed on the CeRkgister, Plaintiff “ould not apply for a job
even if she wanted to becaubke ‘Indication’ would show,”ifl. T 28(C)), she suffered physical
and emotional harmid. T 28(D)), humiliation, loss of pregsional reputation and potential
income, (d. 1 21), and she no longer enjoyed her positis a nursery school teacher and “no

longer desire[d] to ‘foster’ children,id. § 72). Plaintiff also did ndreapply for her status as a

® When the subject of an “indicated’pat requests that it be amended, the OCFS
conducts a review to determine “whether thera figir preponderance of the evidence to find
that the subject committed the act or acts dfickbuse or maltreatment giving rise to the
indicated report,” and whetherauacts could be relevant and reasonably related to child-care
employment or licensing as defthby statute. N.Y. Soc. Seivaw § 422(8)(a)(ii). If the report
is not amended within ninety days of the requib® case is referred &m ALJ for a hearingld.
8§ 422(8)(b)(1). The ALJ is required to amethé report to unfounded unless ACS demonstrates
by a fair preponderance of the evidence that titsgest of the report of abuse “committed the act
or acts of child abuse or maltre@nt giving rise to the indicateaeport,” and that the act is
relevant and reasonably relatecttold-care employment or licensindd. § 422(8)(c)(ii).
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foster parent” because of her inclusion on the Central Register. (Oral Argument Transcript
(“Tr.”) 26:15-17.) Plaintiff filed a mumipal Notice of Claim on November 27, 201, §] 26),
and commenced this action on Dexdxer 14, 2012, (Docket Entry No. 1).
[I. Discussion
a. Standard of Review

In reviewing a motion to dismiss under Ra®(b)(6) of the Federal Rules of Civil
Procedure, the court “must tali# of the factual allegations in the complaint as trueension
Ben. Guar. Corp. ex rel. St. Vincent Cathdlled. Centers Ret. Plan v. Morgan Stanley Inv.
Mgmt. Inc, 712 F.3d 705, 717 (2d Cir. 2013) (quotisshcroft v. Igbal556 U.S. 662, 678
(2009));see also Lundy v. Catholic Blgh Sys. of Long Island Inc/11 F.3d 106, 113 (2d Cir.
2013) (quotingHolmes v. Grubmarb68 F.3d 329, 335 (2d Cir. 2009))atson v. Bd. of Educ.
631 F.3d 57, 63 (2d Cir. 2011) (quoti@gnnecticut v. Am. Elec. Power C682 F.3d 309, 320
(2d Cir. 2009)). A complaint must plead “enough $act state a claim tolref that is plausible
on its face.” Bell Atlantic Corp. v. TwombJy650 U.S. 544, 570 (2007A claim is plausible
“when the plaintiff pleads factual content that allows the court to draw the reasonable inference
that the defendant is liabfer the misconduct alleged Matson 631 F.3d at 63 (quotinigbal,
556 U.S. at 678)see also Pension Ben. Guar. Corfil2 F.3d at 717-18. “[W]here the well-
pleaded facts do not permit the court to infer mbesn the mere possility of misconduct, the
complaint has alleged — but it has not ‘showfr]’‘that the pleader is entitled to relief.”
Pension Ben. Guar. Corpr12 F.3d at 718 (alteration in original) (quotiagal, 556 U.S. at
679). Although all allegations contained in twmmplaint are assumed true, this principle is

“inapplicable to legal conclusionsIgbal, 556 U.S. at 678.



b. ClaimsAgainst ACSand Richter

Plaintiff sued ACS and Richter in his aifal capacity as Commissioner of ACS.
Plaintiff cannot maintain her suit against ACSRichter since a suit against the Commissioner
of ACS is deemed to be a suit against ACS an& Agnhot a suable entity. Section 396 of the
New York City Charter provides that “[a]ll actioasd proceedings for the recovery of penalties
for the violation of any law shalle brought in the name of the CafNew York and not in that
of any agency, except where otherwise pravidg law.” N.Y.C. Admin. Code & Charter
Ch. 16 § 396. This provision has been construeddan that ACS is not a suable entity, and
claims against ACS workers in their official capigs are deemed to be claims against ACS.
See, e.gAllen v. Mattingly No. 10-CV-0667, 2011 WL 1261103,*d4 (E.D.N.Y. Mar. 29,
2011) (finding that where plaintiff sued the Comsmoner of ACS, the attorney for ACS and an
ACS caseworker in their offici@apacities, “such claims are deemed to be claims against the
ACS, which lacks the capacity to sue or be suedf)d, 478 F. App’x 712 (2d Cir. 2012);
Emerson v. City of New YQrk40 F. Supp. 2d 385, 396 (S.D.N.Y. 2010) (“[T]he Court finds that
ACS, the NYPD Firearms Division, and the NYPDH®&trecinct, as agencies of the City, are not
suable entities and thus dismisses Emessolaims against them.” (citations omitted)dhnson
v. New YorkNo. 04-CV-1070, 2007 WL 764514, at *5 (E.D.N.Y. Mar. 9, 2007) (“[T]he action
filed against ACS must be dismissed since thenag lacks the power &ue or be sued.”§ff'd,
283 F. App’x 877 (2d Cir. 2008Marrison v. New York City Admin. for Children’s Seyo.
02-CV-0947, 2003 WL 21640381, at *6 (S.D.N.Y. Jidly2003) (dismissing claims against ACS
because “[tlhe New York City Charter provides that all actions and proceedings for the recovery
of penalties for the violation of any law shall be brought ertame of the City of New York

and not in that of any agencexcept where otherwise provideg law” (alteration, citation and



internal quotation marks omitted)).

Plaintiff admits in her Amended Complaint that “[tjhe members of New York City
Administration for Children Services (ACS)[Jeaagents and employees of the government of
the City of New York.” (Am. Compl. 1 12.) d@insel also concededa@ial argument that ACS
is not a suable entity. (T88:24-39:12.) Since ACS cannotse=d and the claims against
Richter are deemed to be claims against AQ®f&laintiff's claims against ACS and against
Richter were dismissed.

c. DueProcessClaim

Plaintiff’'s due process claim i®ot entirely clear. Plaintifippears to argue that she was
denied due process when ACS failed to reinvasgtighe report of abuse/maltreatment against
her after ACS determined at some point ttginitial observationgnd investigation were
incorrect. (Am. Compl. T 28(A).At oral argumentaunsel clarified that Rintiff is asserting a
stigma plus procedural due process claim asultref her listing on th€entral Register based
on the deprivation of her liberty interests @eking employment and ing a foster parent.

(Tr. 14:14-23.) Defendants argteat Plaintiff's due processaim fails because she fails to
plead an actual liberty intereshdashe was not deprived of an mgst without sufficient process.
(Def. Mem. 3.)

“In order to establish a pcedural due process claimder § 1983, a plaintiff must
demonstrate that he possessed a protected prapditberty interesand was deprived of it
without due process.Palacio v. Pagan345 F. App’x 668, 669 (2d Cir. 200%ee also J.S. v.
T'Kach, 714 F.3d 99, 105 (2d Cir. 2013) (stating ¢éfements of procedural due process);
Looney v. Black702 F.3d 701, 706—07 (2d Cir. 2012) (sarsehweitzer v. Croftqre35 F.

Supp. 2d 527, 545 (E.D.N.Y. 2013) (same). “In ordetadhis, a plaintiff must ‘first identify a



property right [or liberty interegtsecond show that the government has deprived him of that
right [or interest], and third®w that the deprivation was eéited without due process.J.S,
714 F.3d at 105 (alteration and citations omitted).
i. Deprivation of aLiberty Interest

“Although damage to one’s reputation is not by itself sufficiemivoke the procedural
protection of the Due Process Clause, [a pifiican demonstrate infringement of a protected
liberty interest by showing that inclusion ofrhmame on the [Central Register] resulted in
‘stigma plus.” McCaul v. Ardsley Union Free Sch. Dj§14 F. App’'x 1, 3—4 (2d Cir. 2013). A
stigma plus claim requires that a plaintiff shthat she suffered a “stigma’ resulting from the
defamatory character of [a government statdhwmbined with some other state-imposed
alteration in [the plaitiff's] legal status.” Id. at 4 (citingPaul v. Davis424 U.S. 693, 708-09
(1976));see also Hefferan v. Cordd98 F. App’x 86, 89 (2d Cir. 2012) (“A defamation action
can be grounded in 42 U.S.C. § 1983 whée]thlaintiff can demonstrate a stigmatizing
statement plus a deprivation ofaagible interest.” (alteration in original) (citation and internal
guotations mark omitted)Kalderon v. Finkelsteird95 F. App’x 103, 107 (2d Cir. 2012) (“In
order to state a claim for depaitwon of an intangible legalgit to one’s reputation, commonly
known as a ‘stigma plus’ claim, a plaintiff maglege facts showing botfi) the utterance of a
statement about her that is injuis to her reputation, that ispable of being proved false, and
that . . . she claims is false, and (2) sonngitale and material state-imposed burden . . . in
addition to the stigmatizing statement&lterations in original) (quotingelez v. Levy401 F.3d
75, 87 (2d Cir. 2005));awson v. Rochester City Sch. Dig#46 F. App’x 327, 329 (2d Cir.
2011) (discussing thevo part test)Carter v. Inc. Vill. of Ocean Beach15 F. App’x 290, 293

(2d Cir. 2011) (“Stigma plus’ refers to aaiin brought for injury to one’s reputation (the



stigma) coupled with the depritvan of some ‘tangible interesdr property right (the plus),
without adequate procesgduotingDiBlasio v. Novellp344 F.3d 292, 302 (2d Cir. 2003));
Vega v. Lantz596 F.3d 77, 81 (2d Cir. 2010) (“[A]n aati can be grounded in 42 U.S.C. § 1983
when that plaintiff can demonstrate ‘a stigmatizing statement plus a deprivation of a tangible
interest.” (quotingAlgarin v. Town of Walkill421 F.3d 137, 138 (2d Cir. 2005))almonte v.
Bane 18 F.3d 992, 999 (2d Cir. 1994) (to show stigrhss to establish a constitutional
deprivation, “loss of reputation musé coupled with some othentgble element in order to rise
to the level of a protectiblederty interest”). “In addition, #h‘defamatory statement must be
sufficiently public to create or thaten a stigma; hence, a stadé@tmade only to the plaintiff,

and only in private, ordinarily doem®t implicate a liberty interest.”"Kalderon 495 F. App’x at
107 (quotingvelez 401 F.3d at 87).

Plaintiff's listing on the CentidRegister satisfies the “stigma” element of a stigma plus
claim. See Valmontel8 F.3d at 1001 (holding that the piidfif was subjected to “stigma plus”
where the Central Register listing defameddra placed a tangible burden on her employment
prospects)Tafuto v. N.Y.S. Office for Children and Family Svds. 08-CV-8433, 2012 WL
4459803, at *6 (S.D.N.Y. Sept. 25, 2012) (inatusbn Central Registeives rise to
stigmatization (citing/almonte 18 F.3d at 1000)Finch v. N.Y.S. Office of Children and Family
Svcs, 499 F. Supp. 2d 521, 534 (2007) (“indication”tba Central Register satisfies “stigma”
requirement).

The “plus” requirement of a “stigma plus’a@in requires a material state-imposed burden
or alteration of a plaintis status or rightsSee McCauyl514 F. App’x at 4 (stigma must be
combined with “state-imposed alteratior[tihe plaintiff's] legal status” (citind?aul, 424 U.S. at

708-09));vValmonte 18 F.3d at 999 (holding that “a plafifitnust show . . . a material state-



imposed burden or state-imposed alteration of thetifiés status or right§. The injuries that
flow directly from a tarnished reputation canrsiinding alone, satisfy the “plus” elemeBee
Sadallah v. City of Utica383 F.3d 34, 38 (2d Cir. 2004) (“[D]ekious effects flowing directly
from a sullied reputation,’” standing alone, do canstitute a ‘plus’ under the ‘stigma plus’
doctrine.” (alteration omitted) (quotingalmonte 18 F.3d at 1001))fafutq 2012 WL 4459803,
at *5 (“To qualify as a ‘plus,’ the state-imposed den must be separate from ‘the deleterious
effects which flow directly frona sullied reputation.’ . . . The pact that defamation might have
on job prospects, or, for that matter, romantirasions, friendships, self-esteem, or any other
typical consequence of a bad reputation’ arte Inpthemselves, constitutionally cognizable
injuries.” (alteration omitted) (quotingalmonte 18 F.3d at 1001)Rankel v. Town of Somers
No. 11-CV-6617, 2014 WL 715702, at *15 (S.D.NFéb. 25, 2014) (“*damage that merely
flows from the injury to reputation . . . is irffigient to state a claim for stigma-plus” (citing
Sadallah 383 F.3d at 39)).

Burdens that have been found to satisfy tHas’pelement of a stigma plus claim include
the loss of a protected prapeinterest or a statutorily-grantgdivilege, such as termination of
government employment, loss of the righptochase alcohol, loss tife right to public
education, and deprivation of propertgee Balentine v. Tremblay- F. App’x ---, ---, 2014
WL 519653, at *3 (2d Cir. Feb. 11, 2014) (“Examptésangible interests recognized by the
Supreme Court include the losstbé right to purchase alcohébreclosure of the freedom to
take advantage of government employment, and the extinguishnteetright to public
education.” (citations omitted)Badallah 383 F.3d at 38 (“Burdens that can satisfy the ‘plus’
prong under this doctrine includeetdeprivation of a plintiff's property, andhe termination of

a plaintiff's government emplagent.” (citations omitted))Tafutq 2012 WL 4459803, at *5



(“The clearest examples of burdens that satisfyplus’ prong are those that entail the loss of a
protected property inteselike termination of government employment, or loss of statutorily-
granted privileges.” (citingPatterson v. City of Utica370 F.3d 322, 330 (2d Cir. 2004) and
Greenwood v. N.Y. Office of Mental Healtl63 F.3d 119, 124 (2d Cir. 1998)).

Plaintiff argues that she possessed a libetgrast in seeking employment and being a
foster parent, and that the “plus” elemergasisfied based on the tangible burden placed on
these interests. Plaintiff also argues tietemployment was burdened because ACS discussed
the allegations against heith unnamed coworkers and she was forced to work under
supervision and prevented from taking childrerfiel trips or being dlead” teacher while the
report against her was “indicatedor the reasons set forth belatwe Court found that Plaintiff
arguably established a liberty intergsher ability to foster children.

1. Seeking Employment

Plaintiff has failed to allege that her indication the Central Register placed a tangible
burden on her ability to seek employment suffictentneet the “plus” element of her stigma
plus claim. Courts in this Circuit hateund that the requiremethat certain potential
employers consult the Central Register to deiteerif a prospective emgyee is listed as being
“indicated” for child abuse or maltreatmenfdre hiring the employee imposes a burden on the
prospective employee’s employmgmospects by operation of lavsee Valmontel8 F.3d at
1001;Finch, 499 F. Supp. 2d at 534. A plaintiff need atiege that she applied for employment
in the child care field and was denied on thesabher indication; it is sufficient that the
plaintiff allege that shevould havesought such employment, bur foer presence on the Central
Register.See McCayl514 F. App’x at 3—4 (assessing Wit the plaintiff alleged that she

would havesought a job involving childremd senior citizens or to &er or adopt a child but
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for her listing on the Central Bister in order to satisfy the “plus” element (citivigimonte 18
F.3d at 999))Vvalmonte 18 F.3d at 999 (finding plus elemeanét by allegation that plaintiff, a
paraprofessional in the school system, would hewked for a position in the child care field but
for her presence on the Central Register).

However, courts in the Second Circuit requarplaintiff to plead more than just the
ability of the listing to impede the plaintiff’'s gsfoyment opportunities; a @intiff must plead, at
least, that they would have sought a job or stdoor adopt a child bdr their inclusion on the
Central RegisterSee, e.gMcCaul 514 F. App’x at 3—4 (dismigsj stigma plus substantive
due process claim for failure to allege a tangbaleden to satisfy the “plus” element where the
plaintiff claimed her listing on the Central Regisimpeded her ability to pursue a career around
children and senior citizens, to become a fostegrmiaand to adopt a cHil but failed to allege
that she had sought or would hagright a job involving chidiren and senior citizens or to foster
or adopt a child but for her lisg on the Central RegisteRpwell v. JohnsgrNo. 11-CV-1471,
2012 WL 4052261, at *4—6 (N.D.N.¥Yan. 9, 2012) (finding that theaintiff, about whom a
report was made to the Central Registericvineport was investaged and found to be
“unfounded,” was “unlikely” to be able to assarprotectable liberty terest where plaintiff
included no allegations in her complaint that ti@ld daycare licenser registration were
affected by the investigationyuan v. RiveraNo. 96-CV-6628, 1998 WL 63404, at *5
(S.D.N.Y. Feb. 17, 1998) (fding that plaintiff listed in the @eral Register who alleged that
defendants interfered with her ability to obtaimployment and thahe suffered the loss of
employment possibilities failed to satisfy the “glelement where she worked as an interpreter
and failed to allege that she had been fasad from certain employent because of the

information on the Central Register).
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Plaintiff alleged in her Amended Complainatlas a result of her name being placed on
the Central Register, she “couldtrapply for a job even if she wted to because the ‘Indication’
would show.” (Am. Complf 28(C).) At oral argumentpansel reiterated that Plaintiff
“couldn’t apply for a job even if she wanted to apply for a job because . . . it was going to come
out that she was indicated.” (Tr. 14:16-18.) HeevePlaintiff did notallege in her Amended
Complaint, nor did counsel at oralgument represent that Plaintould allege, if allowed to
further amend the Complaint, that Pldintiesired to apply for other employmentwould have
sought other employment, but forrhieclusion on the Central Resger. Plaintiff therefore has
not alleged a tangible burden on her ability teksemployment sufficient to meet the “plus”
element of her stigma plus clairdee McCauyl514 F. App’x at 3—4yalmonte 18 F.3d at 999.

2. Fostering Children

Based on counsel's representation at argiment, Plaintiff has alleged that her
indication on the Central Register placed a tialegourden on her ability to foster children
sufficient to meet the “plus” element of her stigptas claim. Plainff did not allege in her
Amended Complaint that she sought to fostehnifd during the time there was a report in the
Central Register indicating shechangaged in child abuse or ltn@atment. However, at oral
argument Plaintiff’'s counsel clarified that Plafihdid not “reapply for he status as a foster
parent” because of her inclosi on the Central Register. (B6:15-17.) The Court understands
that if allowed to amend the Amended Compiaiiaintiff would allege that but for her
inclusion on the Central Registehe would have applied to renew B&atus as a foster parent.
Plaintiff has therefore arguablyféered a tangible burden on her dyito foster children. As

such, the Court will assume for purposes of tiigion that Plaintiff caplead a tangible burden
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on her ability to foster children sufficient to méee “plus” element of her stigma plus claim.
See McCayl514 F. App’x at 3—4.
3. Discussionswith Coworkersand Changesin Employment

In her Amended Complaint Prdiff alleged thatACS discussed the allegations against
her with unnamed coworkers, (Am. Compl. { 18), and that she was forced to work under
supervision and prevented from taking childrerfiel trips or being dlead” teacher while the
report against her was “indicatedid.(f 15)* None of these allegians support Plaintiff’'s
attempt to meet the “plus” element of her stagplus claim. Plaitiff's claim that ACS
discussed the allegations againer with Plaintiff's coworkes lends additional factual support
to the “stigma” element of her claim, as ityrfeave damaged her reputation, but does not show
that she was deprived of anytgble interest resulting from that stigma to meet the “plus”
element. Similarly, Plaintiff's claim that she sviorced to work undewugpervision and therefore
prevented from taking children on field trips oirigea “lead” teacher does not meet the “plus”
element, as the Second Circuit regaia significant alteration ofdhtiff’'s employment status in
order to satisfy this element, and has fougghificantly more burdensome alterations in the
employment context insufficienSee, e.gPatterson v. City of Utica370 F.3d 322, 332 (2d Cir.
2004) (holding that a plaintiff ao was rehired two weeks afteritg terminated did not state a
stigma plus claim because “his time off the job is more analogous to a suspension than a
termination of employment” and “cannot, as a maifdaw, be viewed as a significant alteration
of plaintiff's employment status”obosz v. Walst892 F.2d 1135, 1140 (2d Cir. 1989)
(holding a five-month suspension of police officer actufficient “plus” factor to give rise to a

protected liberty interest when has later reinstated with baply). District courts in this

* Plaintiff did not make these argumeatsoral argument of the motion.
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Circuit have held similarlySee Walsh v. Lebanon Bd. of Edlinn. 11-CV-1947, 2013 WL
425092, at *6 (D. Conn. Feb. 4, 2013) (dismissitgnsa plus claim based on the plaintiff's
suspension without pay because “suspension witheyis not sufficient to support a claim of a
protected liberty interest”fitzgerald v. City of Troy, N.YNo. 10-CV-451, 2012 WL 5986547,
at *22 (N.D.N.Y. Nov. 28, 2012) (dismissing stigma plus claim &aklof “significant alteration
of plaintiff's employment sttus” where Plaintiff was placexh leave and may have lost
overtime opportunities but was not terminaté@hlhaber v. Bd. of Educ. of the Utica City Sch.
Dist., No. 09-CV-1380, 2010 WL 4386936, at *2(R8.D.N.Y. Oct. 29, 2010) (dismissing
stigma-plus claim for failure to meet “plusgquirement where plaintiff was suspended and upon
his return suffered “significantlseduced” job responsibilitiesNeither ACS’s discussions with
Plaintiff's coworkers or theupervision of her duties, oréglcombination of actions, are
sufficient to satisfy the “plus” element.
ii.  Deprivation of Proper Process

Assuming that Plaintiff can allege a stigmaliberty interest mmised on her inability
to renew her foster parent statdaintiff's due process claim natieeless fails because Plaintiff
was not deprived of any process by DefendaRtaintiff alleges that shwas deprived of due
process because Defendants nayglity conducted the investigati of the allegations against
her, resulting in an fidicated” report that ltano rational basis and without which her name
would not have been placed in the Central Register and she would not have had to wait 21
months for a hearing to clear her name. (PPp'®9.) Plaintiff alsaalleges that Defendants

acted negligently by natorrecting the report agat her upon determining that the information
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causing her to be “indicated” was incorréid. at 9, 14.)

Plaintiff's challenge to ACS’s conduct investigating the initial complaint and
determining that there was some support ferdlegations resulting in the “indicated” report
fails because Plaintiff's basis for the challemg@&CS’s allegedly negligent conduct, (Am.
Compl. 1 2), which does not rise to the leviea constitutional violation. Throughout her
Amended Complaint Plaintiff challenges ACS’s negligent conduct. augto Plaintiff,
Defendants “negligently investigated” the repordiagt her, and “as aselt of the negligent
actions by . . . ACSJ[], Plaintiffuffered violations of due pcess” and her “civil rights were
violated as a result of the negdigce of [ACS].” (Am. Compl. § Zee also id] 16, 21, 23,
28(A), 28(D), 28(F), 52, 55, 58, 71, 7PJaintiff also conceded atarargument that her claims
against Defendants about tmeestigation they conducted drased on Defendants’ negligent
conduct. (Tr. 32:23-33:1.) However “[m]erelyghgent conduct does not give rise to claims
under the Fourteenth Amendmenglabbar v. Fischer683 F.3d 54, 57 (2d Cir. 2012) (citing
Daniels v. Williams474 U.S. 327, 331, 333 (19863ke also Cnty. of Sacramento v. Le\w3
U.S. 833, 849 (1998) (“[L]iability for negligently inflicted harm is categorically beneath the
threshold of constitutional due process.” (citgniels 474 U.S. at 328)PDavidson v. Canngn

474 U.S. 344, 347 (1986) (“Idaniels,we held that the Due PrazClause of the Fourteenth

®> In her Amended Complaint, (Am. Compl. { $@&g alsd®l. Opp’n 9), and at oral
argument, Plaintiff also appeared to challengediblay between her objemti to the report in the
Central Register and the hearivbich resulted in the removal of the report from the Central
Register. To the extent Plaifiitis challenging the delay betwe&er objection tdhe “indicated”
report and the hearing, Plaintiff's claim failsse, as counsel admitted at oral argument,
(Tr. 33:18—-34:4see alsdr. 35:13-38:23), the process gaviag any objection to the
information in the Central Register is admiargd by the State of New York, not ACS or the
City. SeeN.Y. Soc. Serv. Law § 422(8) (setting fottte process for seeking amendment of an
“indicated” report);Finch v. City of New Yorl91 F. Supp. 2d 349, 360 (S.D.N.Y. 2008)
(setting forth the process, administered by tlaeStor addressing objections to the information
in the Central Register). Thus, Plaintiff cann@intain a challenge to the delay between her
objection and hearinggainst the City.
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Amendment is not implicated byeahack of due care of an offadicausing unintended injury to
life, liberty or property.”);Daniels 474 U.S. at 328, 332 (“We cduode that the Due Process
Clause is simply not implicated bynagligentact of an official casing unintended loss of or
injury to life, liberty, or propest. . . . To hold thaihjury caused by sucloaduct is a deprivation
within the meaning of the Fourteenth Amendmeauld trivialize the centuries old principle of
due process of law.”Wantanabe Realty Corp. v. City of New Ydk9 F. App’x 235, 237 (2d
Cir. 2005) (“In order to show a violation of pextural due process rights plaintiff must show
an intent more culpable than mere negligence.” (clagiels 474 U.S. at 328 PRiovanetti-
Mickersen v. NikongfiNo. 11-CV-5006, 2011 WL 5400157, at *2 (E.D.N.Y. Nov. 4, 2011)
(“[M]erely negligent conduct causing unintendeglry to life, liberty, or property is not
sufficient to state a claim under the Due Pssc€lause of the United States Constitution.”
(citing Daniels 474 U.S. at 333 aridavidson 474 U.S. at 344)). According to Plaintiff,
Defendants negligently investigattte report against her, and thelation of due process that
she suffered was a result of Defendants’ negtifglure to “review facts.” (Am. Compl. 1 2,
52;see also idf 16, 21, 23, 28(A), 28(D), 28(F), 52, 55, 58,72.) Plaintiff's allegations of
negligence by Defendants are insufficient toestatlaim for a constitutional violation of
procedural due process.

Plaintiff also argued airal argument that Defendantencluded that theeport of abuse
was supported by evidence and therefore “inditd despite knowing there was no credible
evidence of wrongdoing by Plaintiuggesting that Defendants eggd in intentional conduct.
(Tr. 8:11-9:1.) Plaintiff also made similallegations in her Amended ComplainEe€Am.
Compl.| 73 (“The failure of Defendant[s] to conddice proper investigation and re-investigate

once they found out they were wrong . . . caused Rfaimsuffer injury as a result of their gross
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negligence.”).) However, Plaintiff has notegjed any facts in support of this conclusory
allegation, and, based on tleefs as argued by counsel al@argument, Plaintiff cannot
factually support this allegation.

Pursuant to New York Social Services LalACS'’s “investigation determines that
some credible evidence of the alleged abuse tireatiment exists,” the report is “indicated.”
N.Y. Soc. Serv. Law 8§ 412(73ee also id§ 424 (setting forth investigation procedurdgfutq
2012 WL 4459803, at *1 (“Where . . . the investigatdetermines that some credible evidence
of the alleged abuse or maltreatmenists, the report is markewndicated.” (citation and internal
guotation marks omitted)y/an Oss v. New YarkK83 F. Supp. 2d 681, 686 (S.D.N.Y. 2011) (“A
report is ‘indicated’ if an investigation determirtbat there is some credible evidence of the
alleged abuse/maltreatment.” (citing N.Y. S8erv. Law 8§ 412(7)). If, on the other hand, there
is no credible evidence of the alleged abusmaltreatment, the report is deemed to be
unfounded.See Van Os¥83 F. Supp. 2d at 686 (“A reportimfounded’ if an investigation
determines that there is no credible evidencalefied abuse/maltreatment.” (citing N.Y. Soc.
Serv. Law 8§ 412(6))}-inch, 591 F. Supp. 2d at 354 (“If thereris credible evidnce of abuse or
maltreatment, ACS classifies the refpas ‘unfounded’ . . . .”). Ithe subject of an “indicated”
report objects to the “indation” and requests that it be andled, the New York State Office of
Children and Family Services (“OCFS”) conducts\aew to determine “whether there is a fair
preponderance of the evidence to find that theestilsjommitted the act arcts of child abuse or
maltreatment giving rise to thedicated report” and whether suatts could be relevant and
reasonably related to child-care employmentaarising as defined by statute. N.Y. Soc. Serv.
Law 8§ 422(8)(a)(ii)Van Oss783 F. Supp. 2d at 686—-87 (“The OCFS reviews all of the

materials forwarded by the [Child Protective Segvagency] (the ‘administrative review’ or
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‘AR’) and determines whether there is a faeponderance of evidence to find that the subject
committed the act(s) of child abuse/maltreatnggving rise to the indicated report.”).

If the report is not amended within ninetyydaf the request, the case is referred to an
ALJ for a hearing, N.Y. Soc. Serv. Law 8 422(8i( and the ALJ is required to amend the
report to indicate that it is unfounded unless AD8ws by a fair preponderance of the evidence
that the subject of the report “committed the acas of child abuse or maltreatment giving rise
to the indicated report,” anddhthe act is relevant and reaably related to child-care
employment or licensingld. § 422(8)(c)(ii);Van Oss783 F. Supp. 2d at 687 (“All 422 hearings
address the issue of whether there is a fapgderance of evidence sapport the finding of an
indicated report of child abugeéltreatment. Upon a determination that the subject has been
shown by a fair preponderance of evidetcchave committed the act(s) of child
abuse/maltreatment, the ALJ then determines, based on the OCFS Guidelines, whether such acts
are R[elevant] & R[easonablylaged].” (citing N.Y. SocServ. Law 8§ 422(8)(c)(ii)).

Thus, only a bare minimum of evidence was needed by ACS to find the report
“indicated.” See Lee TT. v. Dowlin§7 N.Y.2d 699, 711 (1996) (degiing the “some credible
evidence” standard as a “minimal standargmfof” that can be satisfied with a “bare
minimum’ of evidence”)see also Valmontd.8 F.3d at 1004 (“[tjhe ‘some credible evidence’
standard . . . merely requir[es] the local [Depemt of Social Servicgso present the bare
minimum of material credible evidence tgpport the allegations ageit the subject”).

Moreover, ACS was not requiredweigh any conflicting evidencesee Valmontel8 F.3d at
1004 (“[t]he ‘some credible evidence’ standdaks not require éhfactfinder to weigh
conflicting evidence”)Kenific v. Oswego CntyNo. 07-CV-0212, 2010 WL 2977267, at *11,

n.18 (N.D.N.Y. July 23, 2010) (credékvidence may consist, rart or whole, of hearsay
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(collecting cases));ee TT,87 N.Y.2d at 711 (Some credible evidence standard “imposes no
duty on the fact finder to weigtonflicting evidence, no matter hasubstantial, and allows a
report to be indicated if only oraut of several believable itern$ evidence supports it.”).

At oral argument counsel for Plaintiff assetthat because of the minimal claim by the
child against Plaintiff, and because early othminvestigation ACS knew that Plaintiff was not
at the day care at the time ttigld was dropped-off that day, atitht Plaintiff arrived later that
morning, ACS knew that Plaintiff could not hasemmitted the abuse/maltreatment as reported.
Counsel conceded that on the day of the aflegrise, the child stated that “Ms. Barbara”
(Plaintiff's first name) grabbed him. Counsefjaed that this was insufficient to sustain a
finding that the report was “indicated,” becao$éhe additional conflicting evidence that was
allegedly available. (Tr. 5:21-24; 7:10-13.pudsel admitted that the standard of proof
required to make such a finding is mininsge Valmontel8 F.3d at 1004;ee TT, 87 N.Y.2d
at 711, but argued that where ACS discovers cong@dence suggesting that the subject did
not abuse or maltreat the childquestion, ACS is under an obligation to go beyond simply
looking for some evidence of abuse/maltreatm@mt,10:11-20). Contrary to counsel’s claim,
ACS was not required to weigh the availableleice. Thus, accepting the truth of the factual
allegations made by counsel at oral argumerthat the evidence was minimal and ACS had
contrary evidence that suggested Plaintiff didermjage in abuse/maltreatment of the child —
Plaintiff cannot sustain a dueqmess violation claim as, based on the evidence counsel concedes
ACS knew when it conducted itsvestigation, ACS was in fulompliance with the lawSee
Valmonte 18 F.3d at 1004;ee TT, 87 N.Y.2d at 711. Acceptindl #&acts alleged by Plaintiff's
counsel and drawing all reasonabiferences, Plaintiff has faileéd show that ACS engaged in

intentional unlawful conduct by concluding that the report ag&ilasntiff was “indicated.” The
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suggestion by the injured child that Plaintiff sueesponsible for the child’s injuries provided
some credible evidence supporting an “indicateqiiort, and ACS was not required to weigh
this evidence against any conflicting@ance uncovered dung the investigatiofi. See
Valmonte 18 F.3d at 1004;ee TT, 87 N.Y.2d at 711. Plaintiff dinot and cannot allege facts
from which the Court can infer that Defemtaengaged in conduct more culpable than
negligence when investigating the repafrabuse or maltreatment against her.
d. Municipal Liability

As clarified at oral argument, &htiff is asserting a municipéhbility claim on the basis
of a persistent and widespread practice bfeBadants of conducting negligent investigations,
and a failure to train and supervise Defendagmnployees. The digssal of Plaintiff's
underlying constitutional claim for violation ofgaedural due process requires dismissal of
Plaintiff's municipal liability chim, as Defendants cannot be letvhere there is no underlying
constitutional violation.Johnson v. City of New Yqrk- F. App’X ---, ---, 2014 WL 223432,
at *1 (2d Cir. Jan. 22, 2014) (“Because [ptdf] has not alleged a valid underlying
constitutional deprivatio, his claim against New York City pursuantMonell v. Department of
Social ServicesA36 U.S. 658 (1978), must also fail.” (citation omittegjoshaj v. New York
City Dep't of Edug.--- F. App’X ---, ---, 2013 WL 5614113, at *4 (2d Cir. Oct. 15, 2013)
(affirming dismissal of the plaintiffd¥lonell claim against the municipal defendant because

plaintiff failed to plausibly plead a constitutidnaolation by the municipality’s employees);

® |tis also unclear when ACS allegediyarned about this conflicting information.
Plaintiff alleges both that ACS kneof the conflicting informatin before making their report of
“indicated,” (Tr. 8:11-9:1), and th&CS learned of this informattn after their repd but should
have reinvestigated and corrected their findings, (Am. Compl. 1 28(A), 64, 73). To the extent
that Plaintiff alleges that ACS learned of tmformation after the report was “indicated” and
should have conducted a reintigation, the statutory procedses not impose an obligation on
Defendants to reinvestigate i@open an investigatiorbee generallil.Y. Soc. Serv. Law
§ 422. Plaintiff's remedy was to objecttte “indicated” report, which she did.
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Askins v. Doe No.,I727 F.3d 248, 253 (2d Cir. 2013) (“Unlesglaintiff shows that he has been
the victim of a federal law tbcommitted by persons for whesonduct the municipality can be
responsible, there is no basis fmiding the municipality liable.”)Segal v. City of New York,
459 F.3d 207, 219 (2d Cir. 2006 Mbnell does not provide a separaguse of action for the
failure by the government to train its employaesxtends liability to a municipal organization
where that organization’s failure to train, or théigpes or customs that it has sanctioned, led to
an independent constitutional violation.Kjendoza v. County of Nassalp. 11-CV-02487,
2012 WL 4490539, at *7 (E.D.N.Y. Sept. 27, 2012)/(fen there is no underlying constitutional
violation, there can be maunicipal liability undeMMonell?).

Even if Plaintiff had a viable underlyirgpnstitutional claim, Plaintiff's municipal
liability claim would have nevertheless been disnadsecause Plaintiff failed to sufficiently
plead a municipdlability claim. In order to sustain a claim for relief under § 1983 against a
municipal defendant, aahtiff must show the existence ah officially adopted policy or
custom that caused injury, and a direct causahection between that policy or custom and the
deprivation of a constitutional righiMonell v. Dep’t of Social Servs. of City of N.436 U.S.
658, 694 (1978) (“[A] local government may notdaeed under § 1983 for an injury inflicted
solely by its employees or agents. Insteaid,ithen execution of a government’s policy or
custom . . . inflicts the injurthat the government as anignis responsible under § 1983.%ee
Torraco v. Port Auth. of N.Y. & N,B15 F.3d 129, 140 (2d Cir. 2010) (“[T]o hold a city liable
under § 1983 for the unconstitutional actions of its employees, a plaintiff is required to plead and
prove three elements: (1) an official policy or amstthat (2) causes the plaintiff to be subjected
to (3) a denial of a constitutionagtit.” (alteration in original) (quoting/ray v. City of New

York 490 F.3d 189, 195 (2d Cir. 20073ge also Pierre v. City of New Ypho. 12-CV-9462,

21



2014 WL 56923, at *10 (S.D.N.Y. Jan. 7, 2014) (“[Aapitiff must establish both a violation of
his or her constitutional rights and that the violation was caused by a municipal policy or custom;
that is, that the policy or custom was th&uat‘moving force’ behind the alleged wrongs.”).
“Official municipal policy includs the decisions of a governmentisvmakers, the acts of its
policymaking officials, and practice® persistent and widespread@gractically have the force
of law.” Connick v. Thompso®63 U.S. ---, ---, 131 S. Ct. 1350, 1359 (2011) (citations
omitted);see also Sorlucco v. New York City Police Depftl F.2d 864, 870-71 (2d Cir. 1992)
(“discriminatory practices of city officialsiiat] are persistent and widespread” may “be so
permanent and well settled as to constitute a ‘ocustousage’ with the force of law” (citation

and internal quotation marks omitted)). Municijability “may also arise if [a] municipal
defendant failed to train employees to avoid the ehan question and if the failure rises to the
level of deliberate indifference.Richardson v. City of New Yqr&26 F. App’x 580, 581 (2d

Cir. 2009) (citingCity of Canton v. Harris489 U.S. 378, 388 (1989pee also Lieberman v.

City of Rochester-- F. App’x ---, ---, 2014 WL 88897at *2 (2d Cir. Mar. 7, 2014) Monell

also recognizes liability wheemunicipality’s failure to train its employees amounts to
deliberate indifference to the rights of persons with whom the untrained employees come into
contact.” (alteration, citation andternal quotationmarks omitted)).

Plaintiff has alleged a municipal liabilityaim premised on a persistent and widespread
practice by ACS and a failure t@in its employees. Plaintiff's municipal liability claim fails
because Plaintiff has only alleged a singledeat of alleged unconstitutional activity by ACS
employees which is insufficient to establether a widespread gctice or deliberate
indifference for a failure to traiclaim. Although Plaitiff makes the conchkory allegation that

Defendants “routinely” conduct faylinvestigations, (Am. Conipf 54), Plaintiffs Amended
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Complaint does not contain any specific factggasting that anyone othihan Plaintiff has
been subjected to a negligent investigation by DefendafAtsthe Second Circuit has made
clear, “isolated acts . . . by non-policymaking noymél employees are generally not sufficient to
demonstrate a municipal custom, policy, or @estat would justify municipal liability.”Jones
v. Town of E. Haver691 F.3d 72, 81 (2d Cir. 2012) (citiMglante v. Dep’t of Corr,. 786 F.2d
516, 519 (2d Cir. 1986)pert denied571 U. S. ---, 134 S. Ct 125 (Oct. 7, 201 also
Henderson v. Town of Greenwj@17 F. App’x 46, 47 (2d Cir. 2009) (“Proof of a single
incident of unconstitutional activity rsot sufficient to impose liability undé&onell.” (quoting
Oklahoma CityOklahoma City v. Turtled71 U.S. 808, 823—824 (1985Reynolds v. Giuliani
506 F.3d 183, 207 (2d Cir. 2007) ( to successfullgase municipal liabilitya plaintiff must
show that her constituti@l violation “occurred as a result@{municipal] policy rather than as
a result of isolated misconduct hysingle actor” (tation omitted)).

i. Persistent and Widespread Practice

Plaintiff alleged in her Amended Complathit Defendants “routaly conduct[] faulty
investigations and avoid[] Faitearings.” (Am. Compl. 1 54.To sustain a persistent and
widespread practice claim asaiitiff alleges here, the singlecident of Plaintiff's own
allegedly negligent investigation is not suffidiea impose municipal lidakty without additional
allegations from which this Court may infer thiatvas caused by a practice so widespread as to

practically have the force of lavbee, e.gGiaccio v. City of New YoriB08 F. App'x 470, 472

At oral argument and in Plaintiff's oppositidrief, Plaintiff referenced the dispute and
later settlement ifinch v. N.Y.S. Office of Children and Family Sv489 F. Supp. 2d 521
(2007), as evidence of other ctingional violations and Defedants’ knowledge thereof.
However, as counsel for Plaifitadmitted at oral argument, tlénch case did not concern the
quality of the initialinvestigations conducted by ACS antlether such investigations are
negligently conducted, but rather the delayedlmi®m of objections to reports that had been
“indicated” on the Central RegisteFinch, 499 F. Supp. 2d at 52&inchtherefore does not
provide evidence of other investigations negliyeconducted by ACS.
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(2d Cir. 2009) (affirming summary judgment in favor of defendants dismiséamgll claim
where plaintiff “identifie[d], at most, only foexamples” of constitutional violations, and “[t]his
evidence falls far short of establishing a practiceithad ‘persistent or widespread’ as to justify
the imposition of municipal liability” (citadn and internal quotation marks omittedjjerro v.
New York City Dep’t of EducNo. 13-CV-3637, 2014 WL 425948 (S.D.N.Y. Feb. 4, 2014)
(granting motion to dismidglonell claim because allegations tldiscriminatory practices were
so persistent and widespread that even if there not the official cstom or practice of the
DOE, they constitute the constructive acquiescence of the policymakers” were conclusory);
Liang v. City of New YorkNo. 10-CV-3089, 2013 WL 53663%t, *16 (E.D.N.Y. Sept. 24,
2013) (dismissing/ionell claim where plaintiff's allegations were “limited to the actions of
specific detectives in a single police unit aadtfially supported only by pleader’s perceptions
of his own experience” anddrefore showed “nothing likine kind of ‘widespread’ and
‘permanent’ unconstitutional practices or customs Maell implicates”). In light of Plaintiff's
failure to allege instances of alleged unconstihal activity other thathe Defendants’ single
actions in her case, Plaintiff failed to allege a persistent and widespread practice.

ii. FailuretoTrain

Plaintiff alleged in her Amended ComplainatiDefendants were neggnt “in failing to
properly retain and train their employees,” (AGompl. I 28(D)), and clarified in her opposition
to the motion to dismiss that she intendedsseat a municipal liability claim based on ACS’s
failure to train its employees, (Pl. Oppl6). To sustaia municipal liabilityfailure to train and
supervise claim, a Plaintiff must show that thunicipality’s failureo train its employees
amounts to “deliberate indifference to tmnstitutional rights of [its] citizens.Walker v. City
of New York974 F.2d 293, 297 (2d Cir. 1993ge also Lieberman-- F. App’x at ---, 2014 WL

888977, at *2 (Monell also recognizes liability wherenaunicipality’s failure to train its
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employees amounts to deliberate indifference to the rights of pergbnstvom the untrained
employees come into contact.” (alteration, citation and internadtjontmarks omitted));
Richardson326 F. App’x at 581 (Municipgdiability may “arise if [d municipal defendant failed
to train employees to avoid the behavior iesfion and if the failure rises to the level of
deliberate indifference.” (citatioomitted)). “A pattern of simar constitutional violations by
untrained employees is ordigmecessary to demonstratditderate indifference for purposes

of failure to train.” Connick 563 U.S. at ---, 131 S.Ct. 8860 (internal quotation marks

omitted; see also Simms v. City of New @80 F. App’x 627, 630 (2d Cir. 2012) (“A pattern
of similar constitutional violations by untrained gloyees is ordinarily necessary to demonstrate
deliberate indifference for purposeffailure to train.” (quotingConnick 563 U.S. at ---, 131 S.

Ct. at 1360))Vazquez-Mentado v. BuitrpNo. 12-CV-0797, 2014 WL 318329, at *6 (N.D.N.Y.
Jan. 29, 2014) (same). In light of Plaintiff's faguo allege instances of alleged unconstitutional
activity other than the Defendahsingle actions in her cadelaintiff failed to demonstrate
deliberate indifference for purposes of a municipal liabfhijure to train claim.

Plaintiff's failure to train or supervise claiaiso fails because Plaintiff did not allege the
remaining required elements. The Second Circ@tithentified three elements that are required
in order to satisfy the “deliberate indifference” standé8de Walker974 F.2d at 29%ee also
Stewart v. Cnty. of Nassal2-CV-0320, 2014 WL 204615, at *4 (E.D.N.Y. Jan. 17, 2014).
First, plaintiff must establisthat “a policymaker knows ‘to a mal certainty’ that [his or] her

employees will confront a given situationWalker, 974 F.2d at 29%ee also Stewar2014 WL

8 While the Supreme Court left openG@onnickthe possibility that a single incident
could, in rare circumstances, giuse to a failure to train oupervise claim, the Court cautioned
that only a “narrow range” of circumstancesulgbsupport such “rare” sgle-incident liability,
where the “unconstitutional consequencefading to train [were] patently obvious.Connick
v. Thompson563 U.S. ---, 131 S. Ct. 1350, 1361 (2011). No such allegations have been pled
here.
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204615, at *4. Second, plaintiff rsudemonstrate that “the situation eitpegsents the
employee with a difficult choice of the sort thigtining or supervision Wimake less difficult or
that there is a history of emplegs mishandling the situationWalker, 974 F.2d at 29%&ee also
Stewart 2014 WL 204615, at *4. Fingll plaintiff must prove thatthe wrong choice by the
[municipal] employee will frequently cause the degtion of a citizen’s constitutional rights.”
Walker, 974 F.2d at 29&ee also Stewar2014 WL 204615, at *4. “[T]heimple recitation that
there was a failure to train municipal employdess not suffice to allege that a municipal
custom or policy caused the plaintiff's injuryDwares v. City of New YaorR85 F.2d 94, 100
(2d Cir. 1993)pverruled on other grounds by Leatiran v. Tarrant Cnty. Narcotics
Intelligence & Coordination Unjt507 U.S. 163 (1993%ee also Dickerson v. Prison Health
Servs. InG.495 F. App’x 154, 157 (2d Cir. 2012) (citimyvaresfor the proposition that “[t]he
simple recitation that there was a failure tortnaunicipal employees does not suffice to allege
that a municipal custom or policyused the plaintiff's injury” (Qquotin®wares 985 F.2d at
100)). Plaintiff's allegation thdack of training caused her tadure a negligent investigation of
the child abuse and maltreatment report againgsher more than a “simple recitation that there
was a failure to train municipal employees” daited to meet the pleading requirements for a
failure to train municipal liabilityclaim.
e. StateLaw Claims

“District courts may declineo exercise supplemental jsdiction over a claim if the
district court has dismissedl elaims over which it has origal jurisdiction.” 28 U.S.C.
§ 1367(c)(3). “[l]n the usual casewhich all federal-law claims areliminated before trial, the
balance of factors to be cadered under the pendent juristibn doctrine — judicial economy,

convenience, fairness, and comity — will point tosveeclining to exercise jurisdiction over the
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remaining state-law claims.Pension Ben. Guar. Corp/12 F.3d at 727 (citations and internal
guotation marks omittedyee also One Communications Corp. v. J.P. Morgan SBIC B8CF.
App’x 75, 82 (2d Cir. 2010) (“If albf a plaintiff's federal claims ardismissed, a district court is
well within its discretbn to decline to assert supplemental jurisdiction over any state law
claims”); Sullivan v. City of New YoykNo. 10-CV-0038, 2011 WL 3806006, at *6 (S.D.N.Y.
Aug. 29, 2011) (“[W]here federal claims are dismgsbefore trial, the state [claims] should be
dismissed as well.” (quotinglarcus v. AT&T Corp.138 F.3d 46, 57 (2d Cir. 1998))). At oral
argument the Court declined to exercise supplemental jurisdictiorPtaiatiff's state law
claims, and the state law claims wérerefore dismissed without prejudice.
[1l. Conclusion

For the foregoing reasons the Court grantebaants’ motion to dismiss Plaintiff's due
process and municipal liability claims for failux@state a claim. The Court also declined to
exercise supplemental jurisdiction and dismissed Plaintiff's state law claims for negligence,
negligent hiring and retention aneégligent infliction of emotional distress without prejudice.
The Clerk of Court is directed snter judgment and close this case.

SO ORDERED:
s/ MKB

MARGO K. BRODIE
United States District Judge

Dated: March 24, 2014
Brooklyn, New York
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