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SPATT, District Judge.

Presently before the Court are three analogdassactions againddSBC Bank USA,
N.A. (“HSBC”) and related partiemrising out of HSBCs overdratharges on certain debit card
transactions.

OnNovember 19, 201Dfra Levin, 33 Seminary LLC, Binghousing Inc., and Rock
View Ventures LLC(the Levin Plaintifs) filed thefirst class actioragainst HSBC in this Court.
On December 18, 2012, the Plaintiff Darek Jura filed a substantially sim#aradéion against
HSBC, also in this Court On December 28012, Jura moved pursuant to Fedi®ules of
Civil Procedure (“Fed. R. Civ. P.”) 42(a)(2) and 23(g) to, among other things, consttielate

Jura action with theLevin actionfor prerial purposes and to appoint his counsBligrodsky &

Long, P.A. and Cohen Law Group P.Cas-interim chsscounsel. HSBC dasnot oppose
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consolidation and appointment of interim class counsel. However, while the Levirnffeldmt

not oppose consolidation, they seek appointment of their counsel — Turk & Davidoff PLLC and
Himmelstein Law Network-as intgim class counselNeither counsel for Jura nor countl

the Levin Plaintiffs appeawilling to serveas ceinterim classcounsel with each other.

On February 20, 2013, the Plaintiff Leah Hanes filed a substantially sidaitmaction
against HSBGn the United States District Court for the Eastern District of Virginia.

Prior to theHanes filing, HSBC movedseparatelypursuant to Fed. R. Civ. P. 12(b)(6) to
dismiss thd_evin actionand theJura actionfor failure to state a claimpon which relief an be
granted. Similarly, an April 15, 2013, HSBC moved pursuant to Fed. R. Civ. P. 12(b)(6) to
dismiss theHanes action for failure to state a claim upon which relief can be granted.

On June 5, 2013, the Judicial Panel on Multidistrict Litigation ‘{theL Panel”)
transferred and assigned tHanes action to this Court, with its consent, “for coordinated or
consolidated pretrial proceedings with the actions pending [[here.” Ddsgitariguage and
despite the fact thaione of the partiesppose cor@idation,the parties believe there is an issue
regarding whethahe transfer order effectiveonsolidatedhe Hanes action with theJura and
Levin actions or whether formal action on the consolidation motions need be taken by this Court.
For that reason, the Court will resolve the consolidation issue in this Memorandum and Orde

On July 11, 2013, Jura requested that the Court treat its consolidation motion as including
theHanes action. Also, that day, Hanes’ counsdletchett, Pitre & McCarthy, ILP and Cuneo
Gilbert & LaDuca, LLP- moved for appointment as interim class counselik&he respective
counsel for the Levin and the Jura Plaintiffs, counsel for Hanes does not oppose the appointm

of additionalco-interim classcounsel from thdura andLevin actions.



For the following reasongl) themotion toconsolidatdor pretrial purposes is granted
in part and denied in part and (B¢ firms ofCohen Law Group P.@igrodsky & Long, P.A.
andCuneo Gilbert & LaDuca, LLPandCotchett, Rre & McCarthy, LLP are appointemb-
interim class counsel.
. BACKGROUND

A. Factual Background

1. HSBC's Overdraft Program

Unless stated otherwise, the following facts are drawn frorRItuatiffs’ respective
complaintsand construed in a light most favorabldfte Plaintiffs.

HSBC provides debit cards to its checking account customers, who include individual
consumers and small business€sistomers aause their debit cards to maberchases or
withdraw money from AM machines.HSBC isinstantaneouslgotified of debit card
transactions HSBC can immediatelyeiermine whether customers haudficient funds in their
accounts to cover the transactioktSBC can either accept or decline the transactions at that
time. If a customer does not have sufficient funds in his or her account to payafiesaction,
the transaction is considered an "overdraft."

As part of its overdraft protection program, HSBC will, in its discretion, honor overdra
payments. Instead of declining overdrafts or informing custorhatsértain transactions will
result in overdraft fees, HSBC routinely honors such overdrafts. If HSBC honors draftyér
charges the customer a $35 fee for each overdd#BC does not alert its customers at the time
of thetransaction that Wvill cause an overdraft.

ThePlaintiffs allege that HSBC uses a computer program that is designed to la@nipu

customers' transaction records in order to maximizes overdraftGeerally, this means



that HSBC posts transactions fréhelargest tahe smallestamount. This practice is also called
"high-to-low" posting. A transaction is "posted” when HSBC either debits an expenddore f
thecustomer's account or credits a deposit to a customer's account. HSBC does not debit funds
from acustomer's a@unt at the moment a transaction is mabistead, HSBC takeseveral

days' worth of transactions and orders them ftloehighest tathe lowest dollar amount before
posting them to the customer's account. If the account is overdrawallaftethese tansactions

are posted, then the customer incurs overdraft fees.

HSBC charges customers theme $35 fee for each overdraft regardless of the
amount of the transaction. This means that, using toigw posting, customers' funds in an
account are depledeas quickly as possible, whichn leado overdraft fees Customers cannot
easily avoid these overdraft feegen if they closely track theincome and spending.

Prior to July 1, 2010, HSBC automatically enrolled consumers in its overdraft
protection program without giving them the opportunity to opt out of the programPlaintiffs
allegethat HSBC forced customers to partiggan its overdraft program and adopted high-
low posting for the sole purpose of reeomg as many overdraft fees@asssible from its
customers.

2. HSBC's Account Holder Agreement

The terms oHSBC's checking accounts are contained in a standard account holder
agreement called the "Rules foepsit Accounts” (the "Rules"HSBC distributes the Rules to
all customes who oen a new HSBC checkiragcount. The Rules explain that:

An overdraft occurs when you do not have enough money in your account to
cover a trasaction, but we pay it anyway. We can cover your overdrafts
through our standard overdraft practices or through an overdraft protection
plan. Through our standard overdraft practices, we authorize and pay
overdrafts for checks and we can also cover overdrafts for preauthorized
automatic bill paymentsUnder our standard overdraft practices, we will
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charge you theek listed in our Terms & Charges disclosée pay

overdrafts at our discretion, which means we do not guarantee that we will
always authorize and pay any type of transaction. If we do not authorize and
pay an overdraft, your transaction will be declined. For consumer accounts,
we do not authorize and pay overdrafts for the following types of transactions:
ATM transactions and everyday debit card transactions.

Under the heading "Payment of Your Items for Your Account,” HSBC stdtes "t
Bank generallypays the largest debit items drawn on a depositor's account HSBC
provides no other information about or explanation of this policy.

B. The Individual Plaintiffs

1. Ofra Levin
The Plaintiff Ofra Levin is a checking account customer of HSB&vin wasssued a
debit card when she opened her checking account in September of 2008. On June 4, 2010, Levin
had a balance 0f$21.33 in her checking acco@mtJune 5, 2010, she made a purchase on her
debit card for $19.40If HSBC had deducted the amountukttransaction at the time of the
purchase, Levin would have had a balance of $1.93 remaining in her account. On June 8, 2010,
Levin made a debit caplrchase of $88.01. HSBC did not debit the funds for Levin's June 5th
and June 8th transactions at time those transactions were madhadthe transactionbeen
posted in chronologicalrder,Levin would have incurred only one overfiri@e. Instead, on
June 9, 2010, HSBC posted the transactions to Levin's accounthiedmghest to théowest
amount. This resulted in the assessment of two overdraft charges against Levin for $35 each.
HSBC never informed Levin that she could opt out of HSBC's overdraft progoam, n
did HSBC notify Levin when she made her debit card transactions that her account was

overdrawn or that she would be charged a fee as a result of her transactions.



2. 33 Seminary

The Plaintiff 33 Seminary opened a checking account with HSBC in September of 2008.
HSBC issued 33 Seminary a debit card at that time. Between October 29, 2009 antiédovem
2, 2009, 33 Seminary made twelve transactions on its account. On October 29, 2009, 33
Seminary made three debit card purchases for $38.44, $17.66 and $15.31, respectively. On
October 30, 2009, 33 Seminary made five purchases on its debit card for $31.96, $21.72, $20.39,
$14.47 and $12.60. On November 2, 2009, 33 Seminary deposited $500 in its account, and
wrote three checks for $3,800, $691 and $668.

On November 3, 2009, HSBC posted 33 Seminary's transactions from October 29,
2009 to November 2, 2009. Had HSBC posted 33 Seminary's transactions in chronological,
rather than highe-low, order, 33 Seminary would only have incurred one overdraft fee for
$35. HSBC actually posted the November 2nd deposit first, then posted the remainder of 33
Seaminary's transactions from the highestrie lowesiamount. HSBC then charged 33 Seminary
with nine overdraft charges totaling $315. As with Levin, HSBC did not inform 33 Seminary
that it could opt-out of HSBC's overdraft program. HSBC also did ndy 83 Seminary that it
would incur overdraft feed it made the transactions thegused its account to be overdrawn.

3. Binghousing

The Plaintiff Binghousing opened a checking account with HSBC in September of 2008.
HSBC issued debit cardo Binghousingat that time.Binghousing made three transactiaver
the twoday period of November 15, 2009 to November 16, 2009. On November 15, 2009,
Binghousing made two debit card transactions. The first was acB6@ithdrawal from an
ATM machine and the send was a $4.89 purchase. On November 16, 2009, Binghousing

wrote a check for $50.00. If HSBC had used chronological, rather thamddigiy; posting,



Binghousing would have incurred one &8Ferdraft fee. HSBC posted all three transactions

from high to low on November 17, 2009. HSBC's posting method resulted in two overdraft fees
for a total of$70. Again, HSBC did not inform Binghousing that it could opt-olH®BC's
overdraftprogram. HSBC also did not notify Binghousing that it would incur ceéréees if it
madethe transactions that caused its account to be overdrawn.

4. Rock View Ventures LLC

The Plaintiff Rock View maintains an operating checking accaithtHSBC, which it
opened in or about September 2008was issued a check card wheéopened the account.
During its time as a checking account customer of HSBC, Rock View haslbegadly charged
with overdraft fees when there were sufficient funds in the account to coveartbadtion at
issue. On July 16, 2009, BoView was chaged with two overdraft charges in the amooint
$35 each, for a total of $70.

5. Jura

The Plaintiff Darek Jura was, at all relevant times, a checking account customer
of HSBC. He opened his checking account with HSBC in the late 128909 the relevant
time period, Jura was issued a check card by HSB@ing his time as a checking account
customer of HSBC, Jura wallegedly charged with overdraft fees when there were sufficient
funds in his account to cover the transaction at issue. For example, on August 7, 2008, Jura was
charged with five (5) overdraft charges for a total of $140. If HSBC haallegedly
manipulated and reorderddra’s transations from highest to lowest, Jura would have incurred

only two (2) overdraft fees.



6. Hanes

Haneshasa checking account with HSBC. She alleges that, on May 25, 2010, she was
assessed four $35 overdraft fees, totaling $140, based on fiveakebtransactions thatere
posted to her account on May 24, 2010.

C. Procedural History

1. As to the Numerous PriorFederal and State Court Actions

There has been a number of lawstitought with regard to HSBC, both in state
and federal court, in an almost confusing fashion.

On February 11, 2011, the Levin Plaintiffs, excludiack View and represented by
Rigrodsky & Long, P.A. and Cohen Law Group, P.C. (collectively “Rigrodsky and Cqhen”)
filed a class action complaint against HSBC in this colh 1”). TheLevin| complaint
asserted several causes of action, including common law claims for breaalrattcand the
implied covenant of good faitton behalf of a “National Class” of “[a]ll HSBC customers in the
United States who . . . incurred an overdraft fee as a result of HSBC's@maictesequencing
debit card transactions from highest to lowedtevin | Complaint, § 27, 102-104).

On February 18, 2011, tiMdDL issued a Conditional Transfer order, finding thatn |
appeared appropriate for inclusionimre Checking Account Overdraft Litigation, MDL No.
2036, pending in the United Statestidig Court for the Southern District &lorida. Pursuant
to 28 U.S.C. 81401 evin | was subsequently traferredto the Southern District of Almla. To
avoid transfer as a tegjong action to MDL No. 2036, Rigrodsky and Cohen then voluntarily
withdrew Levin | without prejudice pursuant to Fed. R. Civ. P. 41(&X)(i). No action

involving HSBC was ever transferred to that MDL.
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On March 1, 2011, following the voluntary dismissalLe#in I, the Levin Plaintiffs
brought a substantiallsimilar classaction in state court, but only on behalf of New York
residentgLevin Il). They asserted causes of action under New York law for breach of contract
and the implied covenant of good faith and fair dealing, conversion, unjust enrichment, and
violation of New York’s deceptive trade practices la®n May 2, 2011, HSBC moved to
dismiss the state complaint

On June 26, 2012, the state court ruled on HSBC’s motion to dismiss, granting in part
and denying in part that motion. In particular, the state cdowedithe claims for breach of the
implied covenant of good faith and fair dealing and violation ofNk& York deceptive trade
practices lawto move forward, but dismissélde claims for coversion and unjust enrichment,
with leave to replead.

Thereafer, the parties began discovery. However, interndlicemamong the plaintiffs
and their counsel arose. As a result, on August 27, 2012yiinl1l, Rigrodsky and Cohen filed
an amended class action complaint, asserting substathialbme claimsas originally pleaded
in the initial state complaint, but addidgira as a party and proposed class representative.
Rigrodsky and Cohen also moved to amend the captibevin |1 to remove any reference to
the Levin Plaintiffs.

On August 29, 2012, Rigrodsky and Cohen moved to withdraw as counsel for the Levin
Plaintiffs due to “irreconcilable differences of opinion regarding the comda@ope of
representation On October 15, 2012, the state Supreme Court granted the motion to amend the
caption, but denied the motion to withdraw without prejudice.

On November 9, 2012, Rigrodsky and Coheaved for class certification with Jura as

the sole proposed representativéh@&New York account holders. Further, Rigrodsky and
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Cohen sought to be appointed co-lead counsel for the class. That motion is currently pending
before the state courOn November 19, 2012, the Leptaintiffs, represented by Adam Tyrk
responded by filinghe presentederal courtaction Cevin I11).

On November 27, 2012, the &taourt grantedRigrodsky and Cohenimotion to
withdraw ascounsel for the Levin Plaintiffs and to continue as counsel for Jura and the putative
class in the state actio®n November 29, 201#) the state actiorattorney Turk filed a notice
of appearance on behalf of the Levin Plaintiffs.

On December 3, 2012, the Levin Plaintiffs, represented by Turk, moved to voluntarily
dismiss the state action “in its entirety,” including the claims asserted hypdusaant to CPLR
83217. That same daRjgrodsky and Cohen notified Turk that Jura did not consent to dismissal
of eitherof his claims or the entire class actidrigrodsky and Cohemdicated thatheywould
seek the imposition of sanctions unless Turk withdrew that part of the Levin Psamiaffion
seeking dismissal of the action in its entirety, as opposed to dismissal dtfehkgvin
Plaintiffs’ claims.

On December 7, 2012, aftTurk refused to withdraw the motion to dismiss the state
court action, Jura opposed the motion as procedurally improper, and cross-moved for the
imposition of sanctions. On December 11, 2012, the Levin Plaintiffs filed a reply mtaora
in support of their motion to voluntarily dismiss the stat®oa, wherein they represented
incorrectly,to the state @urtthat Jura was not a named plaintiff in the State action.

Thereafter, olbecemben 8, 2012, Jura filed hidass actiorcomplaint against HSB@
this Court in order to “protect his interests and the interest of the 'TClaks. Eastern District of
New York actions, unlike the state action, assert claims on behalf of a nationwide dH&BOf

customers.
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On April 4, 2013, HSBC moved pursuant to 28 U.S.C. 81407 before the MDL to
centralize all three casesthe Eastern District of New York.

On April 24, 2013, the Levin Plaintiffs (supported by HSBC) moved to stay the state
action pending the outcome of HSBG®OL motion. Jura opposes the stay motion, which
remains pending.

2. The Levin Plaintiffs’ Complaint: 12-cv-5696

As stated above, on November 19, 2012, the Levin plaintiffs, represented by Turk,
commenced the present actimefore this Court on behalf of a national class of HSBC
customersseeking monetary damages, restitution, and injunctive .réflteé Levin Plaintiffs
asserthat if a customer doawst have sufficient funds in their checking account, a bank such as
HSBC can decline to honor that specific debit or “point of sale” (“POS”) tréinsago that
those retail and service transactions will not take place if a consumer was or@eleent an
alternate form of payment. Alternatively, a consumer could be made awarehtwt it
insufficient funds in one’s checking account and thus would be warneantloaerdraft fee
would be assesdlif he or shgroceeds with the transaction. However,lthein Plaintiffs
allegethat HSBC routinely processsuch transactions in order to charge its customers an
overdraft fee of $35, even when tin@nsaction is only a few dollars. It does not atertheck
card customers at the time of a POS transactighl M withdrawalthat the transaction will
overdraft their account and cause them to incur fees.

According to thd_evin Plaintiffs, this automatic febased overdraft scheme is designed
and intended solely to increase overdraft fee revenue. In gfasdighe Levin Plaintiffs allege
that although it is possible to do so, HSBC does not alert its check card custoimertsa Df

the transaction that it will overdraft their account and cause them to incur feesovdr the
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Levin Plaintiffs allegehat HSBC manipulatesustomertransactions in order to deplete funds in
a customer’s account more rapidly, thereby allowing for more overdraftddse charged for
multiple smaller transactionsSpecifically, the Levin Plaintiffs accus¢SBC of holding
transactions for ont-several business days, reordering them from highest to lowest to
maximize overdrafts and overdraft fee revenue.

In this case, the Levin Plaintiffs brought several causes of action, includingonslat
the National Bank Act, 12 U.S.C. 8§ 24plations of themplied covenant of good faith and fair
dealing;conversion; unjust enrichmermteceptive trade practices in violatiohNew York
General Business Law § 349; breach of contract; and negligence. On December 2hg2012, t
Levin plaintiffs filed its first amended complaint, setting forth additional claims ipértato
HSBC's failure to made funds available on the schedule set forth in their Rul2sgosit
Accounts.

On January 11, 2013, thtmmelsteinLaw Network moved forleave to appeasro hac
vice alsoon behalf of the Levin Plaintiffs, and on February 7, 2Q8ted States Magistrate
Judge A. Kathleen Tomlinson granted that motion.

On February 11, 2013, HSBC moved pursuant to Fed. R. Civ. Pr. 1Z(iBmiss the
first amended complaint for failure to state a claim upon which relief carab&egr

3. The Plaintiff Jura’s Complaint: 12-cv-6224

As stated above, on December 18, 2012a commenced his actionfederal court,
assigned tdJnited States District Juddeoslynn R. Mauskopfn behalf of a national class of
HSBC customersThe action was transferred to this Court on January 28, 2013.

Similar to the Levin Plaintiffs, Jura initiated his action seekilbgged monetary

damages, restitution, and injunctiedief fromHSBCarising out of their unfair, deceptive, and
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unconscionable assessment and collection of excessive overdraft fees. Itethedlevin
Plaintiffs, Jura asserts that HSBC routinely processes POS transactions where there are
insufficient funds in a customer’s checking account. Jura alleges that HSBC does this in order to
charge its customers an overdraft fee of $35, even when the transaction is ontjoddesy
without alerting its check card customers at the time of a POS transaction or Aidviawal

that the transaction will overdraft their account and cause them to incur feesdiAg to the

Jura Complaint, this automatic feased overdraft scheme is designed and intended solely to
increase overdraft fee revenue. In this regduda allegs that although it is possible to do so,
HSBC does not alert its check card customers at the time of the transaction thatwvindihfh

their account and cause thémincur fees. Moreovesjmilar tothe Levin Plaintiffs he alleges
that HSBC manipulates custonteginsactions in order to deplete funds in a customer’s account
more rapidly, thereby allowing for more overdraft fees to be charged for raudtipdller
transactions.

Jura brought several causes of action, including violations of the implied covenant of
good faith and fair dealing; conversion; unjust enrichment; violations of New Yorkr&en
Business Law 849; and breach of contract. On February 26, 2013, HSBC moved pursuant to
Fed. R. Civ. P. 12(b)(6) to dismiss the Jura clamp for failure to state a claim upon which
relief can be granted.

4. The Hanes Action

Meanwhile, @ February 20, 2013, iHas commenced a substantially similar class action
against HSBMefore the United States District Court for estern District of Virginia.
Haynesassertealaims against HSBC for: (1) breachaaitract and the implied covenant of

good faith and fair dealing2) violation of California’®Consumers Legal Remedies Act, Cal.
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Civ. Code 88 1750 et seq. (the “CLRA"); (3) violationtleé Unfair Competition Law, Cal. Bus.
& Prof. 8§ 17200 et seq. (the “UCL"); (4) violation of the False Advertising Law, Cal. &
Prof. 88 17500 et seq. (the “FAL”"); and (5) conversion. On April 15, 2013, HSBC moved
pursuant to Fed. R. Civ. P. 12(b)(6)dismiss the Haescomplaint forfailureto state a cause of
action.

5. The Motions to Consolidate,For Appointment asInterim ClassCounsel, and the
MDL Panel

In the interim, @ December 28, 2012, counsel for Jura moved pursuant to
Fed. R. Civ. P. 42(a) to consolidate tluea andLevin |11 actionsfor pretrial purposesnd also
for the appointment of interim class counsel pursuant to Fed. R. Civ. P. 23(g). Inigardiara
seeks appointment of Rigrodsky and Cohen, his counsel luth@ction,as irterim class
counsel. HSBC does not oppose the motion for consolidation and appointment of interim class
counsel. The Levin Plaintiffs agree that consolidation of the two actions is appoputhave
moved the Court to appoint their counsel, Turk Bidmelsteinas interim class counsel.

On June 5, 2013, the MDL transferred and assigneddhes action to this Court “for
coordinated or consolidated pretrial proceedings with the actions pending [|Degpite this
language, the parties believatliormal consolidation by this Court is necessary.

On June 21, 2013, Judge Tomlinson deemed as moot the motion to consolidate. On June
27, 2013, at the parties’ behest, Judge Tomlinson reinstated the motion to consolidate.

6. The PostMDL Motion Practic e

In in the interim, @ June 20, 2013, in thdanes action, at Judge Tomlinson’s direction,
HSBC refiled its motion to dismiss the complaint for failure to state a claim upon which relief

can be granted.

16



On July 11, 2013, Jura requested that the Coeat tts consolidation motion to include
theHanes action. Also, that day, counsel for Hanes moved for appointaseinterim class
counsel.Further as stated above, unlike Rigrosdky and CadreatilTurk andHimmelstein
counsel for Hanes does not oppose the appointmeatioterim counselfom the Jura and
Levin actions.

[I. DISCUSSION

A. As to Whetherall the Plaintiffs’ Actions Are and Should be Consolidated

Fed. R. Civ. P. 42(a) governs the consolidation of actions. Under the' Hfilections
beforethe court involve a common question of law or fact, the court may:

(2) join for hearing or trial any or all matters at issue in the actions;

(2) consolidate the actions; or

(3) issue any other orders to avoid unnecessary cost or delay.

Thus, as long abere will be a fair and impatrtial trial, “Rule 42(a) . . . empowers a trial

judge to consolidate actions for trial when there are common questions of law ordeoict

unnecessary costs or delaylbhnson v. Celotex Corp., 899 F.2d 1281, 1284 (2d Cir. 1661),

denied 498 U.S. 920, 111 S. Ct. 297, 112 L. Ed. 2d 250 (1990).

“The trial court has broad discretion to determine whether consolidation apapge.”
Id. However, the Second Circuit suggests that Rule 42(a) “be prudently empsogealuable
and important tool of judicial administration, invoked to expedite trial and eliminate esszey

repetition and confusion.” Devlin v. Transp. Commc'n Int’l Union, 175 F.3d 121, 130 (2d Cir.

1999) (internal quotation marks and citations omitted). In addition, the Second Circuit has
explained that while “a district court should consider both equity and judicial economy”
assessing whether consolidation is appropriate, “efficiency cannot be pdruitirevail at the

expense of justice” andhus, “consolidation should be considered when savings of expense and
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gains of efficiency can be accomplished without sacrifice of justigk.{internal quotation

marks and citations omittedeealsoConsorti v. Armstrong World Ind., 72 F.3d 1003, 1006

(2d Cir. 1995), vacated on other grounds, 518 U.S. 1031 (1996); Endress v. Gentiva Health

Servs, 278 F.R.D. 78 (E.D.N.Y. 2011).
“The party moving for consolidation bears the burden of showing the commonality of

factual and legal issues in thdians it seeks to consolidate.” Augustin v. JablonskyC¥®9-

3126 (DRH)(ARL), 2001 U.S. Dist. LEXIS 10276, at *50 (E.D.N.Y. Mar. 8, 206y and

remanded on other grounds, 461 F.3d 219 (2d Cir. 2006); Endress v. Gentiva Health Servs., 278

F.R.D. 78 (E.D.N.Y. 2011).

Having reviewed the Plaintiffs’ moving papers, as well as the Plaintitis’istual
Complaints, the Court finds that the Plaintiffs have met their burden. Thus, conenlidati
appropriate hereThe Plaintiffs bring class action lawtion behalf of similar classes and raise
almost identical claims against the same Defendants. Moreover, all three vabestire same
set of facts with respect to HSBC's policy and practice of allegedlyipulating customer
account information and reordering debit transactions to maximize overdraféate ¢
overdrafts that would not exist but for HSBC’s manipulation. As these cases invobat alm
identical questions of law and fact as well as almost identical pantietyges of parties, in the
Court’s view, consolidation will economize both judicial resources and the resoutbes of
parties._Se&ed. R. Civ. P. 42(a); Johnson, 899 F.2d at 1285; Augustin, 2001 U.S. Dist. LEXIS
at *50; Guidelines For The Division Of Business Among District Judgastern District of
New York, Rule 50.3.1 (a) (“A civil case is ‘related’ to another civil case fqugmes of this

guideline when, because of the similarity of facts and legal issues osbdbalwcases arise from
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the same transaction or events, astatitial saving of judicial resources is likely to result as long
as there will be a fair and impartial trial, from assigning both cases to the saye8.jud

Accordingly, the Plaintiffsactions now pending before the Court are consolidated for all
pre-trial purposes.

B. As to the Appointment of Interim Class Counsel

Rule 23 of the Federal Rules of Civil Procedure (“Rule 23”) requires a coutetondee
at an “early practicable time” whether to certify a class and, if so, to appasstabunsel.
“Because representation of a putative class prior to the filing of a motidiagercertification is
sometimes necessary, Rule 23(g) (3) permits a court to appoint interincaasel.” Anderson

v. Fiserv, Inc., 09 CIV. 8397 (BSJFM), 2010 WL 571812 at *2 (S.D.N.Y. Jan. 29, 2010).

In selecting interim class counsel, courts have looked to the critedatEnmining the
adequacy of class counsel set forth in Rule 23(g)(1)(A): (i) the work counsel has done in
identifying or investigating potential clasnn the action; (ii) counsel's experience in handling
class actions, other complex litigation, and the types of claims assertecatitime (iii)
counsel's knowledge of the applicable law; and (iv) the resources counsel willtdom

representing the clas§ee e.g.In re Bank of Am. Corp. Secs., Derivative & ERISA Litis., 258

F.R.D. 260, 272 (S.D.N.Y. June 30, 2008)re Mun. Derivatives Antitrust Litig252 F.R.D.

184, 186 (S.D.N.Y. Aug. 1, 2008). In addition, under Rule 23(g)(1)(B), courts may consider
“any other matter pertinent to counsel's ability to fairly and adequatalgsent the interests of
the class,” including: “(1) the quality of the pleadings; (2) the vigorousnebkg girosecution of
the lawsuits; and (3) the capabilities of neal, as well as whether . . . their charges will be

reasonable.In re Bank of Am., 258 F.R.D. at 272 (citations and internal quotation marks

omitted).
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If only one applicant seeks appointment as class counsel, a court must deterrthiee whe
the applicahis “adequate” under Rule 23(g)(1) and Rule 23(g)(4), which requires that counsel
“fairly and adequately represent the interests of the cla$swever, iced with competing
“adequate” applicants, “the court must appoint the applicant best able teergghesinterests of
the class.” Rule 23(g)(2).

Here about the only matter counsel for Jura and counsel for the Levin Plaintiffs appear to
agree upon is that they should setve as cinterim class counsel alongside one another.

While counsel for Jur calls into question the ethical behavior of the Levin Plaintiffs in the
pending state court action, that allegation is irrelevant to whelinenelstein and Turk, their
current counsehaveengaged in any such alleged condugimilarly, to theextentJuraandthe
Levin Plaintiffs challenge each other’s ability to serve as a class representidite Court deems
that argument premature and more appropriately reserved for the clagsatiertiStage of this
litigation.

That said, because coung®l Hanes has expressed a willingness to serve-ageram
class counsel, the Court will first consider its adequacy to serve as iotassncounsel. In this
regard, the Court finds that counsel for Hanes has performed significantnadehtifying and
investigating the claims in its action and that it enjoys substaxjmrience in complex
litigation. It is true that counsel for Hanes does not have experience advedrechgw York
claims interposed in thieevin andJura actions. However, as tlitanes actiononly involves
claims under California state law, the Court places weight on the fact thretetdor Hanes has
extensive experience with commercial litigation in California. Accordingly, thet@inds that
counsel for Hanes satisfy thateriaunder Rule 23 and hereby appoints trernterim class

counsel.
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With respect tdrigrodsky and Cohen, counsel for Jura, the Court findghbgthave
devoted substantial time and resources to identifying and investigatingrsiailytadentical
claims in the pendingate court actiosn. Indeed, Rigrodsky and Cohsuccessfullydefended,
in part,the proposed state classtionagainst HSBC’s motion to dismigstrsued discovery in
that caseandfiled a motion to certify the state action aslass action.In addition, Rigrodsky
and Cohen havsignificant experience with complex class action litigation. (Timothy J. MacFall
Decl, Exh M, N.) They also possess knowledge of the applicable law, having litigateate¢he st
actionto the class certification stage

As toRigrodsky and Cohenwwillingness to commitesourceso represent the proposed
class,Turk andHimmelsteininsistthatcounsel for Jura “have not returned to this Court
willingly to litigate the claims of a national class.” (Le\haintiffs’ Mem, at 8) Rather,Turk
andHimmelsteinassertRigrodsky and Cohewascompelled to commence this class action
afterTurk andHimmelstein broughitevin 111 before this CourtHowever,Rigrodsky and Cohen
assure the Court that they “intend to prosecute this action with the same aggresswenagor
with which they have successfully pursued the State Action.” (Jura Reply M8mh,Similarly,
Jura “is fully prepared to stay or voluntarily dismiss the State Action ateBtidite Courtules
on his cross-motion for the imposition of sanctionkl” &t 5). For theseeasos, the Court is
satisfied thaRigrodsky and Cohen has the resources and willingnagpresent the same class
in federal court

In addition, the Court is not peesied by the Levin Plaintiffs’ argument thigrodsky
and Coheracted improperly in state court, for example, by dismisksevin | “because the bulk
of the litigation postransfer would have been handled by the MDL Plaintiffs’ Executive

Committee, of wheh [] were not members.” (Levin Plaintiff's Mem, at 4). However, the Court
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finds that Rigrodsky and CohethdrewLevin | because they believed “that the interests and
convenience of the parties would be best served by maintaining the action in NewtNerk —
state where the supermajorities of HSBC’s branches and customers, as w@IGis pt8cipal
executive offices, are located.” (Jura Manh5.) While the Levin Plaintiffs contend that they
merely accepted thidetermination by their theoounsel, Rigrodsky and Cohen, the Court finds
that the Levin Plaintiffs acquiesced in the dismissalesin | because they could not convince
the MDL Plaintiffs’ Executive Committee tdd certain claim® that actior- namely,

regarding HSBC's failure to make funds available for withdrawal based oautieg number of
a deposited check and the branch where it was deposited.

Turk andHimmelstein also allege that Rigrodsky and Coimeproperlywithdrew from
representing the Levin Plaintiffs in the state cawation because of their unwillingness to add
theseallegations.On the other hand, Rigrodsky and Cohen inbist “it repeatedly apprised the
Levin Plaintiffs that [it] believed that the inclusion of such allegations wouldradly impact
the ability tohave a class certified because that claim involved individual issues of fact
inappropride for determination on a classde basis' (Brian CohenDecl, at 147).

Furtherthe Court considers the claim thRtgrodsky and Cohewithdrewfrom
representig the Levin Plaintiffdecause the Levin Plaintiffs attempted to coerce, albeit
unsuccessfully, Rigrodsky and Coherpay them a kickback from any attorneys’ fees awarded
in the state actiar(ld. at 71 1550). Before disclosing this information, Rigrodsky and Cohen
consulted with Professor Roy Simon of the Hofstra University School of Law abquiihreety
of disclosing privileged attorney-client information to defend against aibegaof wrongful
conduct. Again, at this stage of the litigatiotthe Court finds this disclosure relevant only

inasmuch as the ability of counsel for Jura to serve as interim class counssdug aather than
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as to whether the Levin Plaintiffs ardegjuate class representativefie TTourt concludes that
Rigrodsky and Cohen could serve as adequate interim class counsel and engaged in no
wrongdang in the previous litigations. e Court hereby appoints them to serve amtim
classcounsel.

With respect td'urk and Himmelstein,drause Himmelsteidid not join Turk as ce
counsel until after the amended complaint was filed in this action, the Courbmsider Turk
and Himmelsteirseparately.Turk does not set forth any argument in favor of his adequacy
under the factors set forth in Rule 23(g)(1)(Burther,Turk does not dispute that he filed a
motion to voluntarily dismiss the state action “in its entirety,” including the claimsteddsy
Jura, pursuant to CPLR 83217. Nor does Turk dispute that he appareothectly represented
to the State court thdura was not a named plaintiff in the statercaation. MacFall Decl, Exh
F. at 3. For these reasons, the Court declines to appointakuak interim classounsel.

As to Himmelstein, happeas to have hadignificant experienceith complex clas
action In fact, Himmelstein and his former law firm served as class coungeltiarrez v.
Wells Fargo No. C 07-05923 WHA (N.D. Cal), the first of these “overdraft” cases against
HSBC based on the re-sequencing of deditl transactions. That cassulted in a $203
million judgment for the plaintiffs, and remains the only “overdraft’ casetwdrial.

Howeve, the Court notes thadimmelstein did notake an application to appear in thevin
action until January 2013, after tamended complint was filed. While Himmelstein would
likely serve as an able interim class counseler Rule 23absent an agreememn his part to

servewith other counsethe Court declines to appoint him at this time.
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Based on the totality of the circumstascthe Court concludes that counsel for Jura is the
more appropriatehoice to serve as doterim clascoungl, particularly in light of their

extensive experience with the parallel litigation in state court.

[1l. CONCLUSION

For the foregoing reasons, sthereby:
ORDERED. that thePlaintiff Jura’s motion to consolidate the ab@agtioned actions
for all pretrial purposes grantedn part to the exterthatthe motions are consolidated
and denied in part to the extent Jura seeks have all future filgysinder his index
number; and it is further
ORDERED,that(a) documents relating to all actions should be filed on the MDL docket
sheet and on the docket sheet of each individual action; (b) documents relating to two or
more, but not all, individual actions should be filed on the MDL docket sheet, and on the
docket sheet of each affected individual action; and (c) documents affectirgea sin
individual action should be posted on the docket sheet of that action, and on the MDL
docket sheet; and it is further
ORDERED.thatRigrodsky & Long, P.A., Cohen Law Group P.C., Cuneo Gilbert &
LaDuca, LLP, and Cotchett, Pitre & McCarthy, LLP are appointed -&steom class
counsel pursuant to Fed. R. Civ. P. 23(g)(2); and it is further
ORDERED, that a Consolidated Class Action Complaint be filed within 30 days of the
date of this order and HSBC’s motions to dismisthenthree actions are denegthout
prejudice and with leave to renew after the Plaintiffs file a Consolidated Stii®on

Complaint; and it isdrther
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ORDERED, that under Index No. 2:133-02451ADS-AKT, the Clerk is directed to
terminate docket number 14; and it is further

ORDERED, that under Index No. 2:t2-05696ADS-AKT, the Clerk is directed to
terminatedocket numbers 14, 35, 37, 39, 54, 84; and it is further

ORDERED that under Index No. 1:1&+06224ADS-AKT, the Clerk is directs to
terminate docket numbers 7, 22, 54; and it is further

ORDERED, that under Index No. 2:t8-03259ADS-AKT, the Clerk is directed to

terminate docket numbers 51, 52, 61, and 64.

SO ORDERED.
Dated:Central Islip, New York
July 22, 2013

Arthur D. Spatt

ARTHUR D. SPATT
United States District Judge
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