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[. Introduction

Plaintiffs are the legal representatives of fermesidents of Prospect Park Residence, an
assisted living residence located in Brooklyn.eyflassert state and federal causes of action on
behalf of themselves and all former and curresidents of the Residence. Claimed is that the
owners and managers lacked a license to oparatssisted living red@nce and intentionally
defrauded plaintiffs by omitting that fact from rkating and other materials. Licensing has now
apparently been obtained. ltaleged that these material misregentations caused plaintiffs to

pay excessive rents and fees.



Defendants’ motion to dismiss the comptaon the pleadings was converted by court
order to one for summary judgmerg@eeMem. and Order, May 31, 2013, ECF No. 33. The
parties are now engaged in expedited discovBee, e.g.Scheduling Order, June 17, 2013
(unnumbered docket entry). Motions by defend&tsummary judgmerdnd by plaintiffs to
certify the class will be argued on November 14, 2088eOrder, June 24, 2013, ECF No. 39;
Order, Aug. 6, 2013, ECF No. 43.

The parties have previoudhgen instructed that “[t]h®cus at the summary judgment
stage will be on . . . issues reldt® class action certificationyigject matter jurisdiction, and the
statute of limitations.” Memand Order, May 31, 2013, ECF No. 33entral to these issues is
“whether the plaintiffs cashow a compensable injury cad by defendants’ conduct as
required under the Racketeer Infheed and Corrupt OrganizatioAst, 18 U.S.C. § 1964(c), or
any other theoryCf. Anza v. Ideal Steel Supply C647 U.S. 451 (2006).1d. Additional
issues to be addressed by plagties are (1) whether thereais independent right to sue to
enforce New York State’s assisted livingidence licensing requirements and (2) what
damages, if any, flow &ém lacking a license.

As outlined in Part lllinfra, there is a long history in New York and elsewhere of abuse
in institutions that care for the elderly. Strorifpds through legislation, enforcement activities
and a network of ombudsperson volunteers uttdedirection of soall workers has been
established to help ensure tkla¢ vulnerable areated properly. This background may be
critical in approaching the questions now pokedause it affects such issues as whether
individual and class actions aretlarized to enforce regulation asisted living residences. A
reference to relevant backgrounddied by the court is provided &d the parties in preparing

to brief and argue defendanémd plaintiffs’ motions.



A prior order requiring broasting of the hearing togspective class members was
issued on July 25, 201FeeMem. and Order, July 30, 2013, ECF No. 42. It remains in effect.

Il. Disclosure of Independent Research

This memorandum and order informs the iparbf independent research by the court
which may affect its decision but is not sulbjecjudicial notice linttations under Rule 201 of
the Federal Rules of Evidenc8eeEssayLimits on Judges Leamg, Speaking and Acting—
Part I—Tentative First Thoughts: How May Judges LeaB®?Ariz. L. Rev. 539, 560 (1994)
(“Whenever possible, materials and notices ofliand studies should be filed and docketed or
announced at sessions with attorneys and experts.”); Fed. R. Evid. 201.

While impartiality is essential to administration of the rule of law, it does not keep a
judge “ensconced in chambers and @iutontact with the world.”Limits on Judtial Learning
suprg at 557 (citingJnited States v. Doerin@84 F. Supp. 1307, 1309 n.2 (W.D. Mich. 1974)).
Knowledge that judges bring the courtroom and any presented by the parties on the record
may be insufficient for the court to adequatehderstand fully theubtleties of a casdd. at
541. See alsd@seorge D. MarlowfFrom Black Robes to Whiteab Coats: The Ethical
Implications of a Judge’s Sua Sponte, Ext€Acquisition of Social and Other Scientific
Evidence During the Decision-Making Proces2 St. John’s L. Rev. 291, 326 (1998)
(recommending amendments to judicial etliodes permitting “judges, when they deem it
necessary, in lawsuits involvirdifficult questions of technologitar social science, to look
beyond evidence presented by the parties”).

The parties will have an opportunity to addriggscourt’s research through their briefs at
the summary judgment and class certification stagésLimits on Judges Learning, Speaking
and Acting—Part,Isupra at 560 (“Parties must have thgportunity to counter . . . extra-

judicial sources of knowledge.”).



lll. Assisted Living Residenceand Related Services

A. In General

Addressed is the rise of assisted liviegidences (ALR) in the United States, the
differences between ALRs and nursing homesrataded institutions, the history of abuse in
these industries, and social work assistansgijpervising ALRs. Examined is New York’'s ALR
industry: its development, the State’s attetogmprove and control it for the benefit of
residents, and the statutory and regulasatyeme governing ALRs and similar private
institutions.

A major factor in the improved oversightadre for the institutionalized elderly is the
Ombudsperson Program. Skilled social workeam a large corps of volunteers who are
stationed in these institutionshelp the residents, by making stiney receive the services they
are entitled to, and thgbvernment regulations are enforcediaath the assistance of the legal
profession.

Central to plaintiffs’ claims is their contiéon that there existed a material difference
between the services they thougiey had bargained for from a licensed ALR and the services

they actually received in an unlicensed ALR.

B. Variety of Related Regulated Care Facilities
There are a number of different kinds alpte institutions supplying varying degrees of
care for people across a spectrum from tempaollangalth to long-term, serious incapacitation.
The relevant statutory definitions of some of the main types of institutions that are regulated by

the New York State and fedegdvernments are described below:



“Assisted living” services arregulated only by Setaw; no federal law applies. Section
4651(1) of New York Public Health Law Artick6-B (Assisted Living Reform Act) defines
“Assisted Living” and an “Assisted Living Residence” as:

An entity which provides or arranges for housing, on-site monitoring, and
personal care services andimme care services (either ditlg or indirectly) in a
home-like setting to five or more aduésidents unrelated to the assisted living
provider. An applicant for licensure as assistédng that has been approved . . .
must also provide daily food servidgyenty-four hour onite monitoring, case
management services, and the developrokah individualized service plan for
each resident An operator of assisted livinghall provide each resident with
considerate and respectful care andnpote the resident’'s dignity, autonomy,
independence and privacy in the least restrictive and most home-like setting
commensurate with the resident’s prefazes and physical and mental status.

N.Y. Pub. Health L. 8 4651(1) (emphasis added).

The terms “enhanced assisted living” andianced assisted living resident” are defined
under New York law as “the cace services provided, or a rdent who is provided the care and
services, pursuant to an enhanced assisted loartdicate.” N.Y. PubHealth L. § 4651(14).

An “enhanced assistditing certificate” is:

a certificate issued by the department fealth] which authorizes an assisted
living residence to provide aging in place by either admitting or retaining
residents who desire to age in place and who: (a) are chronically chairfast and
unable to transfer, or chronically require the physical assistance of another person
to transfer; (b) chronicallyequire the physical assasice of another person in
order to walk; (c) chronically requiredltphysical assistance of another person to
climb or descend stairs; (d) are dependeninedical equipment and require more
than intermittent or occasional assisg@nfrom medical personnel; or (e) has
chronic unmanaged urinary or bowel incontinenteno event shall a person be
admitted to an assisted livingsidence who is in need of continual twenty-four
hour nursing or medical care, who is chronically bedfast, or who is cognitively,
physically or medically impaired to suchdagree that his or her safety would be
endangered

N.Y. Pub. Health L. § 4651 (emphasis added).
By contrast to the assisted living industry, oversight of “nursing homes” is shared

between federal and state governments.



Under New York law, a “Nursing home company” is:

A non-profit nursing home company, duly imporated pursuartb the provisions
of the not-for-profit corpora&n law and this article, or a limited-profit nursing
home company duly incorporated pursuanthi provisions of this article for the
purpose of providing nursing home accoatations, including board and nursing
care by or under the supeneis of a duly licensed phygan to sick, invalid,
infirm, disabled or convalescent persasfslow income or of providing health-
related service as defined in article twenty-eight of this chapter to persons of low
income, or any combination of the foregoiagd in addition thetto, of providing
nursing care and health-related service,etther of them, to persons of low
income who are not occupants of the prpjead such othemtilities as may be
deemed by the commissioner to beidgental and appurtenant thereto.

N.Y. Pub. Health L. § 2852(2).
As defined under regulations promulgated by the New York State Department of Health,
a “Nursing Home” is:
a facility, institution, or portion thereof sudat to article 28 of the New York State
Public Health Law, providing thereimgdging for 24 or more consecutive hours to
three or more nursing home residentsoware not related to the operator by
marriage or by blood within theitd degree of consanguinitwho need regular
nursing services or other professional seed but who shall neteed the services
of a general hospital
N.Y. Comp. Codes R. & Regs. tit. 10, § 415.2 (emphasis added).
Requirements for nursing homes under Madk are set forth under federal law. A
“Skilled nursing facility” is “aninstitution (or a distinct paxf an institution) which—

(1) is primarily engaged in providing to residents—

(A)  skilled nursing care and related sees for residents who require
medical or nursing care, or

(B) rehabilitation services for the rdiltation of injured, disabled, or
sick persons, and is not primarilyrfthe care and treatment of mental
diseases;

(2) has in effect a transfer agreement (meeting the requirements of section
1395x(l) of this title) withone or more hospitals hag agreements in effect
under section 1395cc diis title; and



(3) meets the requirements for a skilledsiyg facility descied in subsections
(b), (c), and (dpf this section.”

42 U.S.C. § 1395i-3(a)See alsat2 C.F.R. 483.5; ppendix: Glossaryinfra.

C. Federal Regulation of Service$or Older Adults: Nursing Homes

Although the Social Security Act of 1935new best known for creating a form of
insurance for older adults after retirement, ohgs initial aims was Old Age Assistance—a
program that provided cash payments to poortigeople regardless dfieir work record.
SeePatrick A. BruceThe Ascendancy of Assisted Living: The Case for Federal Regulbdion
Elder L. J. 61, 65 (2006). The Social Secufitt provided a new flow of income to America’s
older adults, coinciding with a rise in privatenvalescent homes opened by individuals in their
own homes.ld. These were the precursors to nursing honegesat 66-67. By the mid-1940s,
entrepreneurs began to open nursing homes, which offered extensive nursing care and other
services in formal, institutional settingkl. The industry quickly expanded.

In 1950 Congress amended the Social SecAdtyto provide significant federal funding
and oversight of nursing homekl. Congress required statesestablish licensing standards for
state-operated nursing homes in exchange for federal matching fdndehe federal
government effectively became the nationgdaist subsidizer of nursing home cale. In the
1960s, the advent of Medicare aviddicaid strengthened the fedegavernment’s regulation of
the nursing home industryd. The federal Nursing Home Reform Act of 1987 tightened
standards.ld. As a result, nursing homes are subject to substantial federal regulation, though
states have authority to enforce their own séstaind regulations relag to licensing, operation,
and reimbursement by Medicai&ee generally id8; Ari J. Markensor\lursing Homes:

Overview of Federal and State RegulafierNYSBA Health L. J. 17, 17 (2004).



The Older Americans Act of 1965 (OAA) weee first federal legislation aimed at
providing comprehensive community planninglaervices to America’s older adultSee
generallyU.S. Dep’t. of Health antluman Servs. Admin. on Agin@lder Americans Act
http://www.aoa.gov/AoARoot/AoA_Programs/indaspx (“Admin. on Aging”). The Act was
intended to provide older adultsth equal opportunities to redirin dignity and comfort, to
maintain a healthy, actiMdestyle, and to be protected froabuse, neglect and exploitation.
Older Americans Act 8§ 101, 43 U.S.C. § 3001established the National Aging Network, a
coalition of federal agencies that fund fedienad state programs &ssist older adultsSee
Admin. on Aging,supra

Pursuant to the OAA, New York State estdimg its Office of the Aging. It provides
assistance to older dtiiin obtaining social servicegpvernment benefifdegal services,
transportation, housing, meadsnployment, and counselingeeN.Y. State Dep’t. of Health
Office for the Aging, http://www.aging.ny.gov/NYCB-A/AboutNYSOFA.cfm (“N.Y. Office
for the Aging”).

Enforcement of the State and federal potia@everning long-term care has not been fully
effective, in part becausadunae exist in the enforcem@novisions of the Nursing Home
Reform Act of 1987, resulting in enforcemengukation, and inspection that may be more lax
than is appropriateSeeEric M. CarlsonSiege Mentality: How the Defensive Attitude of the
Long-Term Care Industry is Perpetuatingd? Care and an Even Poorer Public Imagd
McGeorge L. Rev. 750, 753 (200@escribing “a loophole-ridden system”). As a result, the

industry is often viewed with skepticism.



1. United States Senate Hearings: America’s Nursing Homes, 1965

In August, 1965, the Subcommittee on Long-Term Care of the United States Senate
Special Committee on Aging conducted public imegr examining the state of America’s
nursing homesSee generally Conditions and Problems in the Nation’s Nursing Homes:
Hearings Before the Subcommittee on Long-T€are of the United States Senate Special
Committee on Aging, Part 5—New York C&9th Cong. 375-77 (1965) (“Subcomm. Hr'g”),
(statement of Sen. Frank E. Moss, Chairman, S. Subcomm. on Long-Termaaitaple at
http://www.aging.senate.gov/publieans/821965.pdf. Twaveeks earlier, on Jul14, President
Johnson had signed the OAA into law and, twgsdearlier, he hadpproved the Medicare
program. Id.

The Subcommittee on Long-Term Care took tegtiynfrom a wide variety of authorities,
including New York City’s acting mayor Paul R. Screvane, future mayor John V. Lindsay,
professors and administrators from Columbraversity’s School oPublic Health and
Administrative Medicine, presahts and directors @fursing homes and industry associations,
and administrators from the Departments of \&kelf Social Services, and Public Affaitgl. at
iii (listing witnesses and statements providede stated goal of the hearings was to:

[M]ak[e] a thorough and comprehensive study of the conditions and problems in

the Nation’s nursing homes, to reviethhe operations of Federal and State

programs in this field, antb reappraise the role of the Federal Government in
assisting in the development of approf@iand high-quality services for the long-
term patient . . . . [and] to assese timpact on [nursing homes] of Federal
programs and the capacity of these institutions to provide the services they call
for, to identify the remaining gaps inettavailability of serices and quality of
services, and to consider whether additional action in the Federal field is needed
and appropriate to fill these gaps.

Id. at 375-76. The federal government seemesgabio dedicate energy and attention to the

needs of the country’s inerable older population.



Two days of hearings were devoted toAN¢ork City’s nursing homes and the City’s
recently revised nursing home codd. at 376. The Subcommittee referred to New York City
as “one of the Nation’s great medical centers” andutsing home code as “one of the best . . .
to be found in the country.id. Senators were especially intstedd in the City’s innovations in
nursing home organization and oversight, as aglhe City’s system for providing in-house
medical care to nursing home patienis.

Mayor Screvane reported that a lengthy itigegion into nursing homes by City officials
revealed “shocking conditions” and had promptexrevision of the City’s nursing home code.
Id. at 379 (statement of Hon. Paul R. Screv&wmting Mayor, New York, New York). The new
code was enacted overatg industry oppositionld. It prescribed new standards for physical
facilities, to be applied both &xisting and new facilities; éstablished quotas for personnel and
personnel-to-patient ratiosnéa it described the servicagrsing homes must providéd.

Facilities that could not adapt tiee new requirements were shut dovieh. Although the new
code effectively reduced the number of nurdiogne beds available Mew York City, it
significantly “cut down the number of horrorsld.

The mayor praised the City’s progress ioypding quality long-term care, but he saw
room for improvement:

It is true that we havdone away with the houses lbrror of a few years ago,

where aged men and women were keptonditions which were shocking and

almost medieval in their laak respect for human dignity.
Those conditions in nursing homesxem to have been practically
eliminated, as a result of our nursing hooogle and its enforcement. Yet, some

of our aged live or ratheexist in conditios of unspeakable squalor, not

institutions, but in rooming-housesntment flats, and private homes.

Many are in hospitals who shoulde in nursing homes. Slender
lifesavings are being eaten up in quickpguénd relatives ateeing impoverished

10



Id. at 379-80. Foreshadowing the developmeinihefassisted living residence, Mayor Screvane
noted the lack of “halfway facilities,” whichoald offer services outside an individual’'s home
but not yet at the level of care provided by a nursing hdoheat 379.

The mayor outlined his goals for the City in the field of long-term care: (1) to open an
additional 15,000 nursing home beds operated by City and voluntary agencies, (2) to develop
facilities for older adults whaeed a supportive environment loigt not require convalescent or
nursing home care, (3) to acquire substanti@dfel assistance and funding for nursing and
convalescent home construction, g#aylto confront the City’s needs—stemming from the recent
passage of Medicare—with sufficient manpower and planniohg.

Dr. James G. Haughton, M.D., elaboratedhenhistory of nursing home conditions in
New York City. Id. at 384 (statement of Dr. JamesHaughton, M.D., Deputy Medical Welfare
Administrator, Bureau of Medical Servicés,Y.C. Department of Welfare). In 1944, he
reported, the New York State Depaent of Welfare Servicesdided that a nursing home was
not a medical institution, making its resideeligible to receivgublic assistanceld. At that
time, there were about 2,000 nursimgme beds in the Cityld. Over the subsequent twenty
years, as the City’s aging poptibn grew, welfare departmerisovided public assistance to an
increasing number of nursing home residebys1965, the City had licensed 87 private nursing
homes containing more than 8,000 belds.

In the 1950s, the State’s pgliencouraged the opening mfivate nursing homedd. at
384-85. Converted into nursing honvesre buildings that were structurally unsuitable for that
purpose.ld. People with little management training became owners and opernatofSven
conscientious management could not dg@ufficiently capable staff membersl. Employees

of nursing homes often had little or no knowleddé¢he special needsd vulnerabilities of

11



older adults.Id. Owners cut corners in providirsgrvices to maximize profitd. The City’s
Department of Hospitals, which still regulatedrsing homes, had not evolved with the nursing
home industry and could notqwide sufficient oversightld. One of the first acts of the new
Commissioner of Hospitals in the early 1960suw@begin revision of the nursing home code
and to more effectively enforce iid.

Senator Robert F. Kennedy asked Dr. Haughdatiscuss the city’s policy of shutting
down nursing homes that were noncompliant with the new dadeat 391. The doctor reported
that closures due to noncompliance were galyepositive but causetivo problems: (1) a
deficiency in nursing home betlsoughout the city, and (2) theopening of delinquent nursing
homes as “hotels for senior citizers”“residences for senior citizensld. at 391-92. Twenty-
two deficient facilities weréound by the Department of Walke in 1964 to be unsupervised,
only “a few of them were doing what they parfed to do”—provide room, board, and “personal
care.” Id. at 392. Then, as now, the definition &personal care” variedld. (describing the
Department of Welfare’s definition of “persor@re” as “room and board and help with moving
about and dressing, if necessary”). The problems the City was attempting to remedy by cracking
down on negligent nursing homes reemerged in disguise.

The Department of Welfare found that tee@epurposed nursing homes were housing as
many as 600 individuals in buildings rife wiie hazards, staffed by uninformed employees,
and lacking adequate safetygd mobility precautionsld. Dr. Haughton described a scenario in
one such home in which a frail, completdaf woman was housed on the seventh floor of a
building. Id. She could never have heard a éitarm, and not enough staff members were
employed to help her in the event of a fitd. He described another home that housed

wheelchair-bounds residents on the upper flooes lwfilding in which the elevator was too

12



small for wheelchairsld. Deficiencies such as these, Blaughton reported, could be fatal to
residents.ld. at 393;see alsdtatement of Ray E. Trussell, Director, Columbia University
School of Public Health andldministrative Medicine, at 40@lescribing a “hotel for senior
citizens,” which lacked fire safety protocol, amald a fire, and in which a patient was burned to
death).

The Subcommittee took testimony from Irwin Karassik, an attorney who was then the
executive director of the Metropolitéew York Nursing Home AssociatiorSeed. at 395
(statement of Irwin R. Karassik, Executive i@, Metropolitan N.Y. Nursing Home Assoc.).
Accompanying Karassik to the hearing was EwggEollander, then the President of the
Metropolitan New York Nursing Hoe Association. Hollanderauld, nearly a decade later,
plead guilty to various statnd federal charges of Medieaand Medicaid fraud and be
sentenced to a term of incarceratioreeBart 111.C.2,infra. Karassik would, also nearly a
decade later, be indicted for sed degree criminal solicitatiorbeeMatter of Hynes v.

Karassik 47 N.Y.2d 659, 661 (1979). It was alleghdt Karassik had counseled a client to
deny before a Grand Jury that he had paid $6t0@xpedite approval of one of his nursing
home establishments; he was acquitted by a jity.

The Metropolitan New York Nursing Home #aciation represented 67 out of the City’s
87 licensed, proprietary nursing hesa—7,700 out of the 8,800 bedSeeSubcomm. Hr'g at
395. Karassik noted that his assdion did not represent any thie 22 unregulated “hotels” or
“residences” for seniors @ Dr. Haughton describedd. Notable in Karassik’s testimony was
his disapproval of the City new nursing home codéd. at 397. He took issue with the new

code’s stringent physical plant standartis; see alsdPart Ill.E.2,infra (describing recent
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litigation contesting, among otheiirilgs, physical structure requirements in the State’s Assisted
Living Reform Act of 2004).

Karassik argued that “[p]hysical structure is not necessarily equated to standards of
nursing care.”ld. at 397 (describing physical plant recunrents including: hallways at least six
feet wide; floor area in a sirggbedroom at least 100 squaret;feéevators in buildings more
than one story high; doorways at least three amalféeet wide; installdon of exercise rooms,
additional entrances, entraneanps, additional toilet, bathom, and shower facilities;
modification of room arrangements; prowisiof additional space for dining and storage
facilities; and assigning space for treatment and examination rooms).

Under the previous version of the codarsing homes construct@rior to 1954 were
exempt from the physical plant recements by a grandfather claudd. The code was
eventually amended to include these older facilitids. Karassik argued that purchasers of pre-
1954 nursing homes, who relied the grandfather clause to colpwith code requirements,
would lose their investmentdd. He also claimed that compliance with strict, allegedly
“arbitrary” construction requirementvas “impossible, as a physical matter, for some . . . and
would involve others in impoddy exorbitant expenses togettwith loss of income.’d.

Hollander agreed with Karassik thaetlack of nursing home construction and
improvement in New York City was “directlytabutable” to the “luxurious but impractical
spatial requirements” of the new codd. at 399. Karassik claimed to take no issue with the
non-structural requirements tife new code, and he reported that the time had come for the
federal government to impose national standards for nursing hdched.401-02. “We are not

fighting progress,” claimed Hollandeld. at 402.
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Ray E. Trussell, then the @ictor of Columbia University’School of Public Health and
Administrative Medicine, angdreviously New York City’s Commissioner of Hospitals and
Executive Director of the Mayor's Commission Health Services, explained the need for
improvements in facilities and standaadsare in the Cit\s nursing homesSee idat 408
(statement of Ray E. Trussell, Director, Guhia University Schoabf Public Health and
Administrative Medicine). Tussell described an audit byeth mayoral commission and the
City’s closing of substandard nursing homés. He reported that the City had upgraded
training for nursing home administrators and deped a program for a local television station to
assist in training nursing hte aides and attendantsl. The City increased special investigative
staff in order to conduct monthigivestigations of facilitiesld.; see also idat 412-16
(describing in detail all developments in (Bry’s proprietary nursig home program between
1961 and 1964).

Jean Wallace Carey, an expert on aging abDégartment of Public Affairs’ Community
Service Society, spoke of the need for comnyuinitegrated services for older adults,
individualization in long-ten care decisions for older adults, and the importance of
noninstitutional care for older adultd. at 484-91 (statement of Jean Wallace Carey, staff
associate for aging, Community Service Society,.®. Department of &blic Affairs). Carey
argued that the slowdown of nursing home tmrasion in New Yorkand the prevalence of
substandard conditions—as wellsaial desirability—strongly faored keeping older adults in
their homes and communities for as long as posslileat 484. Carey argued that patient care
and appropriate living arrangements should lerdened according to actual patient need—not

by the availability or unavaiklity of nursing home beddd. Compared to relocating to a
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nursing home, community-based long-term care sesweould also keep costs for older adults
low. Id. at 485.

Future Mayor Lindsay provided his renmendations for developing and improving
nursing home facilities and stdards of care in the Cityd. at 502-03see alsad. (elaborating
further on Lindsay’s recommendations). Firstshggested that each of the city’s private
hospitals aim, by 1972, to add an additional 10fsbdevoted to nursing home care, to their
facility. Id. at 502. He argued that this would reli@moene of the City’shortage of nursing
home bedsld. He recommended that the Medicare Actéased to allow older adults to move
straight into a nursing home—rather than beingf admitted to a hospital and then relocating to
a nursing homeld. He also suggested that the G¥stend the 100-day maximum for nursing
home stays related to a single illnegs. Lindsay argued that Mezhre and welfare patients
should be compensated for nursing home caredoasa sliding scale of services received—not
according to fixed ratedd. Finally, he recommended that thepartment of Health, Education,
and Welfare (now the Department of Healtid &dluman Services) intensify its research into
long-term care providers’ needs forgennel, training and facilitiedd.

The Subcommittee hearings concluded byerating the importancef ensuring that
nursing home patients are not treatsd'the living dead” with ndical conditions to be treated
and disregarded, but as indiuials with social, psycholotal and emotional need&d. at 581-

82. It was urged that nursing homes be more eagmiof the fact that faindividual is more
than an ache and a temperature and blood pressure but is a human ldemigs81 (statement
of Herbert Shore, President, Americassociation of Homes for the Aging).

2. New York Nursing Home Scandal of the 1970s

In December 1974, eighteen members of Nesk State’s congressional delegation

appealed to Governor-elect Hugh Carey seathle a special comssiion (the “Moreland
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Commission”) to investigate tH&tate’s nursing home industr§geeJohn L. Hessl8 State
Congressmen Ask Carey to Start a Nursing Home Inghity. Times, Dec. 18, 1974, at 1
[hereinafterCongressmen Ask for Inqujry

The Congressmen’s appeal came after a linatedit of the industry reealed evidence of
inadequate supervision by the State’s DeparntroéHealth of nursing homes’ Medicare and
Medicaid receiptsSeeJohn L. HessState Audit Finds Widev@rbilling By Nursing Homes
N.Y. Times, Sept. 6, 1974, at 1. The State addhe billings of 58 nursing homes for the years
1969 and 1970, uncovering millions of dollarsimvarranted Medicaid claims—money that
nursing home operators spent on personal servants, yachts, family cars, fine art, vacations,
jewelry, department store accourdad nursery school and college tuition for their childreh.
Evidence emerged of millions of dollars’ worth of financial irregularities at nursing hdihes.

A separate crash inspection of 104 prvatirsing homes ih973 found a variety of
deficiencies ranging from “negleot care . . . to utter abandonld. Several nursing homes on
Manhattan’'s Upper West Side—former hotelsapartment buildings with narrow hallways,
doorways, and tiny elevators—were inspectatiezan 1974 and fountb be non-compliant
with regulations.ld. Although bulletin boards displayedh&xiules of activity, patients did not
read, talk, play games, or indet—a television set vgaoften their only sarce of stimulation.
Id. Plumbing leaked; therapy and treatment reevare unused; and patients who entered homes
in relatively good health became semé@idly due to neglect and inactivityd.

An investigation of Florence NightingalMdursing Home, owned by one Charles Sigety,
found dozens of infractions uncocted since a prior visit, ingtling filthy kitchens, lack of
patient recreation, fire hazardsidainadequate nursing staffee e.g, Jack NewfieldThe Latest

Nursing Home Scandal: The Sigety Cover-Mlage Voice, Jan. 13, 1975, at 14. Nevertheless,
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he was authorized to ep a second nursing homigl. Disconcerting to members of Congress
were allegations by the press that nursing hamégw York were connected to organized
crime and were being used to launder morfegeJohn L. HessHHomes for Aged Linked to
Crime N.Y. Times, Dec. 25, 1974, at 1.

Suggested was that excessive, fraudulent téediand Medicaid billings could not have
occurred without “underworldds and political protection.td. Federal agencies had taken an
interest in investments by Meyer Lansky, a niowes underworld figure, in nursing homes in
Western New York.d. And authorities were investigag joint ventures deveen Bergman and
Joseph Kosow, a major Boston financier ofsmg homes, who had been convicted of stock
fraud. Id.

Nursing home operators responded to tlodseges by claiming that they performed
necessary, worthwhile services at low caost Attle profit; they claimed victimization by
“malevolent propaganda.Congressmen Ask for Inqujrsupra at 34;see alsaJohn L. Hess,
Ex-Aide Says Association Hid Nursing Home Abuses. TimesFeb. 1, 1975, at 1 [hereinafter
Association Hid Abusg¢describing testimony by a form¥lice-President ofhe Metropolitan
New York Nursing Home Association, NicholBgmisay, claiming that the organization had
actively covered up financial fud and patient abuse in the nogshomes it represented).

The Moreland Commission on Nursing Homesaidfily concluded its work in February
1976. See generallorris B. Abram, New York StatMoreland Commission Act Report on
Nursing Homes and Residential Facilities, Vol. 1-7 (1936 alsalohn L. HesdVloreland
Report of Nursing Homes Cites RockefelirY. Times, Feb. 26, 1976, at 1 [hereinafter,
Moreland Report Cites RockefellerThe Commission’s 218-page report laid substantial blame

on former Governor Rockefeller for the “politigafluence, official negct, and poor care that .
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. . were rife in the industrwhile he was Governor.Moreland Report Cites Rockefellsupra
atl, 61.

More than a dozen major political figuresncluding former Sta Attorney General
Lefkowitz, former Governor Malcolm Wilson, mmer Assembly Speaker Stanley Steingut, and
former Mayor Lindsay—were cited for “inference, negligence, or improprietyld. at 1;see
also Amitai Etzioni,Medicaid Woes: Exposé is Not Refpidew York Magazine, Jan. 10, 1977,
at 6-7 (recognizing that exposing corruptiohl wot end it; suggesting industry reforms
including increasing polital representation for nursing home pats and Medicaid clients; the
creation of a permanent watchdog commissionsgilttences of at least one year for all
convicted nursing home abusers; personalliiglior gross negligence by owners and
administrators of nursing homes and Mediadidics; disqualificabn from Medicaid for
unscrupulous owners and admirasors; research to deteima which Medicaid-sponsored
facilities, if any, should be allowed tan as for-profit institutions).

In 1975, Charles J. Hynes was named the Cgpecial prosecutor for nursing homes and
tasked with prosecuting the “litally thousands of instanceslafceny or worse™ that the
Commission uncoveredvioreland Report Cites Rockefellsupra (quoting from a press
conference by Morris B. Abram, the Commissioaiaman). Hynes’s Medicaid Fraud Control
Unit attacked Medicare and Medid fraud throughout the Citysee, e.g.John L. HesBattles
Are Shaping Up Over Nursing Homes as Oparail hreaten to Refuse Added Patightsy. 12,
1975, at 40. Financial crimes against nursing hamesaxpayers were inextricable from abuse
and neglect perpetrated agsti nursing home patients.

High-profile prosecutions of nsing home operators were dgad out against individual

owners. SeeJohn L. HesdJ.S. and State Indict Hollanden Nursing-Home Fraud Charges
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N.Y. Times, July 3, 1975, at 1, 12. A numipded guilty, receiving heavy fines and jalil
sentences as well as orderseave the nursing home industrgeee.g, John L. Hess,
Enforcing Nursing Home Convictiond.Y. Times, Feb. 5, 1976, at 40; Tr. of Sentencing H'rg,
U.S. v. Hollander75-CR-525, E.D.N.Y., May 5, 1976, 1976, Op. NB # 6, at 215.

Since the 1960s and 70s, the long-terne cadustry has evolved for the bett&eeParts
[11.D and IIl.E, infra. Older adults may now choose from a wide range of types of facilities,
providing varying levels of supporStandards of care are higher. Facilities must be licensed
and are subject to demanding inspections. pitdic is now better-iformed about problems

facing older adults who choe$o enter a nursing homelong-term care facility.

D. Rise of the Assisted Living Residence

Pressure for nursing homessested living residences, asdbsidized home care for the
elderly continues to rise. By the ye#30, 19% of the population—72.1 million Americans—
are likely to be over the age of 65ee generally.S. Dep’t. of Health and Human Servs.
Admin. on Aging,Aging Statisticshttp://www.aoa.gov/AoARoot/Aging_ Statistics/index.aspx.
It is estimated that by 2030 in New York Statene, nearly four million people will be over the
age of 65, and 621,771 people will be over 85; dddiedts will comprise early one-quarter of
the State’s population. U.S. Dep't.ldéalth and Human Servs. Admin. on AgiRgpjections
of Future Growth of the Oldd?opulation, By State: 2005-2030
http://www.aoa.gov/AoARoot/Aging_ Statistifsture _growth/future_growth.aspx.

America’s “baby boomers” started turningi®32011. A large swath of the population is
now beginning to retireSee generallyVilliam J. Spitzer, et al,The Coming of Age for Assisted
Living Care: New Options for Senibtousing and Social Work Practicg8 Social Work in

Health Care 21, 23 (2004). Due to advanceasedical technology, healtr lifestyles, and a
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shift from infectious dise&s to chronic illnesses, Americans are living longddr. Still, about
30% of Americans age 65 to 74, and 50% of Aoaers over the age of 75, suffer from a chronic
condition that limits their mobilitand capacity for self-cardd. (typical conditions include
arthritis, hypertension, haag/vision/orthopedic impairments, and heart diseas®;also
Amanda J. Lehning & Michael J. Austinpng-Term Care in the United States: Policy Themes
and Promising Practice§3 J. Gerontological Soc. Work 43, 46 (2009).

To serve the demands of a rapidly agiogulation, the adult caredustry has swiftly
grown and evolved over the past twenty-five yedesulting is a large variety of long-term,
adult care options includingage- and federally-regulated hasgs; federally-regulated nursing
homes; federally-regulated Medicare and Medigabgrams; and the type of facility at issue
here, state-regulated asteid living residencesSee generallAdmin. on Aging,suprg N.Y.

Office for the Agingsupra

Changing demographics, increased mobibityd women’s advancement in the workforce
have resulted in fewer family-based sejs available to older adults. Brusepra at 67;
Spitzer,suprg at 24. See alsiAnn Bookman and Delia Kimbrdkamilies and Elder Care in the
Twenty-First Century21 The Future of Children 117, 118 (2011). Older adults who cannot live
independently and cannot live wihfamily caretaker are increasipdgft with no alternatives to
nursing homes. They need a pléego, and the ALR has developedteet this need. Much of
the burden for housing America’s older adults—thoet requiring constambedical attention or
nursing care—will fall on ALRs. Brucsupra at 67.

Influenced by Europe’s emphasis on ipeledent, non-institutiondlousing alternatives
for the frail and elderly, the assisted livingnket in America developed out of consumer

demand for an “intermediate level of servicesrergupportive than andividual home but less
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restrictive than a nunsg home.” Spitzersupra at 26; Jane Bello Burkéssisted Living in New
York: Old and Broke, Where Will We Go from HerE?Health L. J. 35, 35 (2007).

The United States spent $207 billion on longrteare in 2005, a quadrupling from 1980.
Lehning & Austin,supra at 47. Experts expect long-teguosts to quadruple again by 2034.
Researchers in social work, public policy, dne law agree that keeping down the cost of
assisted living facilities and ensuring that medddnd low-income individuals have access to
assisted living care must be prioriti€Seg e.g, Spitzersupra at 37; Lehning & Austinsupra
at 47; Mauro HernandeAssisted Living in All of Its Guise®9 Generations 16, 16 (2005-2006).
Although care in an ALR is less expensive tlhare in a nursing home, the costs can still be
prohibitive.Seee.g, Victor Regnier,The Definition and Evolution of Assisted Living within a
Changing System of Long-Term CareAging, Autonomy, and Architecture: Advances in
Assisted Living 3, 12 (Benyamin Schwarz ed., 1999).

Residents of ALRs tend to pay their feesh private funds, while nursing home
residents rely mainly on Medica&hd Medicare funds. Brucgypra at 69-70. Medicare does
not cover the cost of assisting, but low-income individualsnay use Medicaid toward their
residence in a nursing home; in New York, Mettladoes not cover ALR costs. Bello Burke,
suprg at 37 (“Nationally, New York is in the minorityf states that do not cover assisted living
under their Medicaid programs.”). Residentsstqay for an ALR out-of-pocket and, often,
after spending down their savings, transfer toraing home in order to utilize Medicaid funds.
Id. Studies show that this typérelocation has adverse physiolcagjiand psychologal effects.
Sege.g, Rosemary Chapin & Debra Dobbs-Kepp&ging in Place in Assisted Living:
Philosophy Versus Polic#l Gerontologist 43, 44 (2001). Tresult is that only more affluent

older adults can age-in-place in an ALReeBello Burke,suprg at 37. The Health Insurance
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Association of America reported that somee&oinsurance companies now include assisted
living facilities in their long-terntare insurance packages. Spitgeprag at 26 (citing S.
Coronel, Health Insurance Association of Amerlaang-Term Care Insurance in 1997-98
(2000)).

In an attempt to keep costs of long-termecander control, New York has established the
Assisted Living Program (ALP), an arrangemtdatt enables individualsho are eligible for
nursing home care to receive Meditédunded assisted limg services in a low-intensity setting.
N.Y. State Dep’t. of HealttConsumer Guide to Community-Based Long-Term Care: Assisted
Living Program available at
http://www.health.ny.gov/health_care/dieaid/program/longterm/alps.htm.

To be eligible for placement in the ALP, a @atial resident who is Medicaid funded or
privately paying must require assisted livinggeda lack of a suitable home environmelat.

The resident must not, however, requoatinual nursing care, be wheelchair-bound or
bedbound, or be so incapacitated as to endahgesafety of other ALP participantSeeBello
Burke,supra at 47. The program’s requirements hagerbdescribed as too restrictive, and its
size too small, to have a subdial impact on unsatisfied demanidl. It is limited to some
4,000 participantsid. The ALP does not solve the prebi of providing lower-cost or
government-funded assisted living care to middle- and low-income individuals who need a
supportive environment, but who are get eligible for nursing home caréd.

The ALR market initially operated withogbvernment regulation. As the number of
ALRs has grown, more stateave imposed regulationsd.; see alsd_ydia L. Ogden and
Kathleen AdamsPoorhouse to Warehouse: Institutiohaing-Term Care in the United States

38 Publius 138, 140 (2009). Regulatory schemes amibfalefinitions of ALRs vary from state
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to state, but they have similar elementsAaR provides twenty-fouhour supervision in a
residential setting, scheduled and unscheda$sistance, three meals per day, housekeeping,
social activities, and assistance with eating, ingthdressing, walking, tieting, and hygiene.
Assisted Living Fed’'n. of AmAssisted Living Informatign
http://www.alfa.org/alfa/Assisd_Living _Information.asp.
An older adult who requiresonstant medical attention oursing care would not be
eligible for residence in an ALRd. See alsd\.Y. Pub. Health L. 8 4651(15). But ALRs can
be certified to allow residents to age-in-pladees-receive nursing and medical care in their
current residence as they become frailer; thepkeolder adults from being forced to relocate
from an ALR to a nursing home, hospital, or hospice when their health or mobility deteriorates.
ALRs are expected to provide oldeludts with an independent, dignified, and
autonomous existence. The buildings are tWlyicanstructed and designed to emphasize the
residential—rather than medieabervices provided. Spitzesupra at 26. Residents rent
private rooms or shared apartments equippiéd kitchenettes, full bathrooms and locking
doors. Id. ALRs are designed withon-institutional décorld. They often feature fitness
centers, libraries, hairdressers, computer yand other services for residents’ ukk.
The typical ALR resident ian 87 year old female widowseeAssisted Living Fed'n. of
America, Position Paper,
http://www.alfa.org/images/alfa/PDFs/Publioliey Position_Papers/Asted Living_Position
_paper.pdf. She stays at the ALR for an avecd@8 months and has an average annual income

of $27,600.1d.

24



E. Assisted Living Residences in New York State

Emphasizing a philosophy of independeraagpnomy, dignity, choice, and privacy for
residents, New York has defined an ALR as “an entity which provides or arranges for housing,
on-site monitoring, and personal care servicesaad/me care services . . . to five or more
adult residents.” N.Y. Pub. Health L. § 465#&g alsd”art I1l.B,supra This definition is
standard throughout the countr$ee generallptephanie Edelstein & Karen Gaddy, American
Association of Retired Peagd Public Policy Institutéyssisted Living: Summary of State
Statutes, Three Volumé&000),available athttp://assets.aarmurg/rgcenter/post-
import/d17145_assisted_vol3.pdf.

An ALR in New York must provide “dailyood service, twenty-four hour on-site
monitoring, case management services, and thdapaaent of an individalized service plan
for each resident.” N.Y. Pub. Health L. 8 4651(These services must be rendered in the least
restrictive manner and the most home-like sgtttcommensurate withselents’ preferences,
desires and capabilitiesd.

As in most states, a typical ALR residéamiNew York does not require around-the-clock
care. See generallfEmpire State Ass’n. of Assisted Livinigiformation About Adult Care
Facilities and Assisted Living Residen&esttp://www.esaal.org/pdf/NYConnectsGuide.pdf.

1. New York State Assisted Living Reform Act of 2004

The assisted living industry idew York—as it pertains teesidences inhabited by older
adults who do not require continuous nursingeeawas unregulated tihthe early 2000s See
Sponsor’'s Mem. Bill Jacket, 2004 S.B. 7748, cfOg2t. 26, 2004). The result was unacceptable:
facilities provided inconsistent quality of caredaeceived little or no oversight or regulation.
SeelLong-Term Care Community Coalitipaupra. Because no scheme existed to define various

types of facilities and to presbe what services they mystovide, facilities could hold
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themselves out as an “assisted living residence,” “adult home,” “longeare facility,” or
“retirement community” with nanterference by the statéd.
New York State’s long-term care industmas, as already noted, once plagued by poor
conditions, financial corruption, amdistreatment of resident§See generallyParts 111.A-C,
suprg Charles J. Hynes, Deputy Attorney Gendpalyate Proprietary Homes for Adults
(March 31, 1979); New York City Couth&Subcommittee on Adult Home$he Adult Home
Industry: A Preliminary ReporGummary of Preliminary Finding4979); Long-Term Care
Community Coalition at 14. Many of theseplems affected “impacted” adult homes: adult
care facilities in which more than 25%rekidents suffer from mental iliness.
Public Health Law Article 46-B, the Assed Living Reform Act (the ALR Act) was
enacted in 2004 with the exprgagpose of protecting consumerfsassisted living services.
N.Y. Pub. Health Law Article 46-B, Title 1, 84650. The statute aims to:
create a clear and flexible statutory stuwe for assisted living that provides a
definition of assisted living residenceathrequires licensure of that residence;
that requires a written rel@ncy agreement that contains consumer protections;
that enunciates and protects resideghts; and that provides adequate and
accurate information for consumers, ieth is essential to the continued
development of a viable mieet for assisted living.

Id. The state legislature foundatifcongregate residential hongiwith supportiveservices in a

home-like setting, commonly known as assistedhgjyis an integral padf the continuum of

long-term care.”ld.

The Assisted Living Reform Act attemptedpimvide a concrete definition of assisted
living, establishing a regulatoryegistration, and certification pragn for facilities wishing to
call themselves ALRs, and creating the mechanism for State regul&meSponsor's Mem.

Bill Jacket, 2004 S.B. 7748, ch(@ct. 26, 2004) (budget reportpee als®Ombudsman

Program, Part Ill.E.4nfra. Legislators who proposed th@l argued that the then-200
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residences in New York that, in 2004, offered assisted lisamngices were not sufficiently
regulated to address aging-in-place and special needs-Alzheimer’'s and dementiéSee
Sponsor’'s Mem. Bill Jacket, 2004 S.B. 7748, 2 (Oct. 26, 2004) (budget report).

The standards and disclosures that the pexpdst would requirevere intended to aid
consumers in comparing ALRs and makinfiprmed decisions about long-term catd. Goals
included to “clarify, improve, rad standardize busisg practices” in the ALR industry and to
allow legitimate ALRs to hold themselves outaseting State standards in order to provide
services, while stopping unliceed ALRs from doing sold. This, legislators hoped, would
empower and protect consumers and their families—and give families confidence when deciding
to move a loved one into an ALRd. ALRs would function morefficiently and effectively, it
was believed, with full knowledge of whthe State expects from theid. The argument in
favor of serving one of New York’s most vulnerable populations with sufficient state oversight
prevailed. Id.

The bill was publicly supported by the New Ydkpartment of Health, the State Office
for the Aging, the American Association for Retired Persons (AARP), the New York State
Association of Health Care ®&riders, the Schuyler Center for Analysis and Advocacy, and the
Retired Public Employees AssociatioBeeSponsor's Mem. Bill Jacket, 2004 S.B. 7748, ch. 2
(Oct. 26, 2004).

The Governor signed the bill in October 20@¥ter two periods of public comment, the
Department of Health promulgatedes implementing thetatute in 2008 SeeN.Y. Comp.

Codes R. & Regs. tit. 10, § 100kfseq.

2. Article 78 Proceeding

Shortly after the Departmeat Health promulgated rulasder the ALR Act, two trade

associations, the Empire State AssociatioAssisted Living and the New York Coalition for
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Quality Assisted Living, along with a group oidividual adult homes, initiated an Article 78
proceeding against the State to stop enforcentes. Matter of Empire &e Ass’n of Assisted
Living, Inc. v. Daines887 N.Y.S. 2d 452, 452 (Sup. Ct. Albany Cnty. 2009). They argued that,
in promulgating the regulations enacting the bill, the Health Commissioner exceeded the
authority granted to him by the ALR AcBeed.

Challenged were the regulations: prescrilstrgctural and environmental standards for
ALRs; establishing personnel requirememts, (full-time nursing staff); governing residents’
rights to notice of fee increasesiposing a new schedule of péires for regulatory violations;
limiting ALRs insistence on guarantors of paymemigl requiring the Department of Health to
pre-approve real estate transactiassociated with an ALR facilitySeed. at 458-65. The
State argued that each disputed regulationimt®e best interestsf ALR residents.ld. at 460.
But the provider associations claimed ttet Commissioner “transgressed the ‘difficult-to-
define line between administrative ruteaking and legislative policy-making.’Id. (quoting
Boreali v. Axelrogd71 N.Y.2d 1, 9 (1987)).

The court granted nearly aif the industry’s requestsSeedd. at 458-65. It nullified the
structural and environmental standards inggolsy the Commissioner, holding that they
exceeded the legislative mandatdha Act, were duplicative of éhinitial adult care facility
licensure process, and wenaduly financially burdensomdd. at 460. It held that the
requirements for ALRs to maintain full-time nurgistaff had no rational relation to the actual
needs of residents. The law requires ALRddwise individualized service plans for each
resident.Id. Because not all residents require tihe nursing care, it was held that the

regulatory requirement of futlme nursing staff would have ghibitively increased costs and
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contravened the Act’s purpose of makingRd.accessible to low- and middle-income
individuals. Id. at 462.

The decision abrogated a requiremerfody-five days’ written notice of any fee
increase, holding that the requirement imposed itiond never contemplated by the legislature.
Id. It also nullified the regulation granting ther@missioner the power to restrict real estate
transactions relating to ALRs, fhibhg that the Commissioner’s coolt over the alienability of
property is distinct from his leggmate power to inquire into afLR’s financial affairs and was
thus an overextension of his authoritgl. at 464.

Upheld were some key consumer pratecttegulations. The schedule of penalties
promulgated by the Commissioner was held to Iiiecgntly related to the original schedule of
penalties.ld. at 463. And the court upheld the reggidn restricting ALRs from requiring
guarantors on payment, citing thatute’s assertion that residehtave controbver their own
financial affairs.|d.

Aside from the changes imposed by the 20lgeliion, the ALR Act and its rules remain
intact. Apparently no appewalas prosecuted by the state.

3. Statutory Purpose and Regulatory Enforcement of the ALR Act

The ALR Act and regulations establishedoaplex statutory and regulatory scheme to
ensure that: (1) an ALR cannot hatself out as a facility that prides services it is not legally
authorized to provide; (2) ALRs abide by that8ts multi-tiered licensig requirements so that
the State knows precisely what services aiRAd authorized to provide; and (3) ALRs are
routinely inspected and found actyaib be providing the servicéisey are licensed to provide.
See generall.Y. Pub. Health Law Article 46-B; N. Comp. Codes R. & Regs. tit. 10, 8

1001.1-.16.
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In order to call itself an ALR, a facilitywust first be certified by the State asaatult
homeor anenriched housing programN.Y. Pub. Health L. § 4653t may simultaneously
apply for both certifications. N.Y. CgmCodes R. & Regs. tit. 10, § 1001.5. &dult home
provides long-term residential care, room, bip&wousekeeping, personal care, and supervision to
five or more adults of any age, unrelatedhe operator. Long-Term Care Community
Coalition,suprg at 48. Arenriched housing programioes the same, but in “community
integrated settings resemblinglependent housing units”; it retualso provide room, board,
housekeeping, personal care, and supervidin.

The statute requires that the facility subits business name, street address, owners’
mailing address, and status of current operatinficate to the State’s Health Commissioner.
N.Y. Pub. Health L. 8 4653. It must verify thhas entered into\alid residency agreement
with each resident, resident’s representativeesident’s legal representative and produce the
information it includes in its resident agreemerits.

Regulations promulgated by the Departmentieélth provide exhsstive requirements
for ALR licensure, most of which mirror Title 1&hapter Il, Subchapter D of the New York
Regulations, which governs adult care facilitiest flall under the purview of the Department of
Social ServicesSeeN.Y. Comp. Codes R. & Regs. tit0, § 1001.5; N.Y. Comp. Codes R. &
Regs. tit. 19, 88 485.1-485.17 (regulating adult cacdifies, including adult homes, enriched
housing programs, residences and shelters for adults, family-type homes, public homes for
adults, and private proprietargw@t care facilities). The press, briefly, is as follows.

An ALR must submit its application for aénse on forms supplied by the Department of
Health. N.Y. Comp. Codes R. & Regs. tit. 10,0901.5(d). If the facilitys a corporate entity,

the application must be subscribed by &0CBEanaging member, or general partner or
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proprietor; if it is a local governmental entity, the president airofan of the board must have
subscribed the applicatiod. A certified copy of the boardigsolution to undertake licensure
must be includedld. The applicant must prove that itshaeen licensed as an adult home or
enriched housing program—or that it is simnéausly applying for bothicenses—and that it is
in good standing with the Department. N.Y. GQor@odes R. & Regs. ti10, § 1001.5(e)(2). If
the applicant is not in goodastding, it must prove thatig of good moratharacter and
competent to operate the facilithe Department may approveagility at its discretion. N.Y.
Comp. Codes R. & Regs. tit. 10, § 1001.5(e)(2)(V).

Generally, the application requires a facitiysubmit information regarding its financial
resources and sources of future revenue, thestand adequacy of its premises and equipment,
a plan for administration, a list sérvices to be offered, ancetprovision of required consumer
information. N.Y. Comp. Codes R. & Regé. 1i0, 8§ 1001.5(g)(1-5). It must provide full
documentation, including its certifite of doing business, evidencesité control (a deed, lease,
or use agreement), management or consultaeeaggnts, and copies of partnership agreements.
N.Y. Comp. Codes R. & Regs. tit. 10, 88 1001.5(g)(6)(i-iv).

If the facility is a corporation, it must submit its certificate of incorporation, the
corporation’s bylaws, affidavits from each sharehottiat he or she is ¢hsole beneficial owner
of his or her shares, the numieéoutstanding (notssued) shares, a statement that shares are not
traded on a national securities market andrbattock of the corporation is owned by another
corporation, stock certificates tife corporation stating thatvnership of shares and voting
rights in the corporation, as wel transfers, assignmentsgdigposition of shares must be

approved by the Departmertl.Y. Comp. Codes R. & Regs. tit. 10, 88 1001.5(g)(6)(v)(a-c),
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(vi)(a-d); see alsd\.Y. Comp. Codes R. & Regs. tit. 10, 88 1001.5(g)(6)(vii)(a-c) (limited
liability corporations).

Business corporations, limited liability garations, not-for-profit corporations, or
general partnerships must submit informaticeniifying all officers, diectors, stockholders,
managers, members, or partners and alkmédion pertaining to all agreements, operating
agreements, and partnership agreemaxt¥. Comp. Codes R. & Regs. tit. 10, 88§
1001.5(g)(6)(vii)(e-h). When a limited liabiligorporation is to be managed by non-members,
the applicant must certify that the followidgties are reserved to members only: direct
independent authority for appointment and dismigkétie facility’s administrator and all staff;
approval of facility operating budgets and capmatigets; independentmtrol of all books and
records; adoption or approval of facility operating policies and procedures and policies affecting
delivery of services; authority ev disposition of assets; aotity to incur liabilities not
associated with day-to-day operations; approvalebts necessary to finance compliance with
laws; approval of contracts; approval of settlements of administrative proceedings or litigation to
which the facility is a party. N.YComp. Codes R. & Regs. tit. 10, 8§
1001.5(9)(6)(vii)(h)(3)()(1-7).

All facilities must submit information pertéing to the ownership giroperty interests in
the facility—that is, tk land, the building, or the equipmerdr the ownership of any property
interest as a lessor, lesseesoblessee. N.Y. Comp. Codes& Regs. tit. 10, 88 1001.5(g)(7)(i-
vii).

The Department of Health may, at its d&ton, request any other information necessary
to conduct a full review of thepalicant’s suitability to operaten ALR. N.Y. Comp. Codes R.

& Regs. tit. 10, § 1001.5(g)(8).
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Once a facility is licensed taperate as an ALR, it may apply for further certification as
an Enhanced ALR (EALR) or a Special Ne&dLR (SNALR). N.Y. Pub. Health L. § 4655.
EALRs provide more significant nursing care ( vital signs, eye drops, injections, catheter
care, colostomy care, wound care, etc.) than dxl#¥d_Rs. State of N.Y. Dep’t. of Health,
supra at 6. They are authorized to providengegin-place care, which allows residents to
remain in their current residence as they bectraiker. A resident may require aging-in-place
care if he or she is wheelchair-bound and reguassistance transferrif@oving in and out of
the wheelchair), requires physi@asistance walking or ascemglidescending stairs, depends on
assistance to use medical equipment, @esichronic, unmanaged bowel or urinary
incontinence. Long-Term Care Community Coalitismprag at 49.

SNALRSs serve residents sufiieg from Alzheimer’s disease or dementia; they offer
specialized programs and they will have mamlactural and environmental modifications to
their physical plants to servesidents’ specific needsd. at 5-6. SNALR facilities must remain
fixed within a particular area dfie facility. N.Y. Comp. Codes R. & Regs. tit. 10, § 1001.5. A
single facility may devote portions of its buiid to basic ALR, EALR, and SNALR bed.

The Department of Health oversees ALB®pliance with regulaths and standards of
care. SeeN.Y. Comp. Codes R. & Regs. tit. 18486.2. It must conduct full, unannounced
inspections of all ALRs at least once eveighteen months. Long-Term Care Community
Coalition,supra at 17. It is required to follow up easident complaints and conduct further
inspections at its discretiod. An inspection team—consistingpically of a social worker, a
nurse, an environmental expert, a fire saétyert, and a nutritionist—conducts a walk-through
inspection of the ALR, including residents’ roomeetings with the opator and/or additional

staff; a review of the facility’s fire safety stgem, meals, menus, and medication distribution;
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review of facility, employee, resident, and fineicecords; and interviews with at least five
residents.ld. An exit interview with staff is conductedd.

Incidents of non-compliare are considered eitheplationsor findings Id. A violation
is a severe problem that presems& of harm to residentdd. It may reach the level of
endangerment it concerns: the failure of an ALR’sré safety system or emergency evacuation
protocol; the retention of a resident who regaitreatment in a hospital or nursing home but has
not been appropriately placed; theR’s failure to take action garding a resident’s iliness,
accident, death, or attempted suicide; or th&Alfailure to provide adequate—and statutorily
required—Ilevels of staffingld. A finding is less significant #n a violation, but, if it is not
corrected upon a follow-up inspeactiat can become a violatiord.

ALRs face a variety of potential enforcement actions for non-compliddcelhe
Department may impose civil penalties aftérearing, revoke or suspend a license, limit the
number of residents for which the ALR istlaorized to care, ep the admission of new
residents, limit the types of services providedssue an order requigra residence to remedy
dangerous conditions immediatelid. The Department of Health may request that the State
Attorney General enjoin operations, requestAtterney General takaction to collect civil
penalties or seek criminptosecution, impose civil penigé of up to $1,000 per day for
violations that persisafter a hearingld.

No penalties may be imposed if the ALRwtnstrates to the Health Department’s
satisfaction that violations habeen rectified within 30 days ofceipt of the written report of
the inspection.ld. Under special circumstances, the Department may still impose penalties if

corrected violations endangered or resulted in harm to a resident.
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4, Ombudsperson Program
a. United States

Long-term care ombudspersons in the UnitedeStfollow in the historical tradition—
beginning in eighteenth naury Sweden—of the ombudspersortltascitizens’ representative or
protector. See generallyalter GellhornOmbudsman and Others: Citizens’ Protectors in Nine
Countries194-255 (1967) (describing the position of “citizens’ representative,” known as
ombudsman or various other tglen Denmark, Finland, New Zealand, Norway, Sweden, former
Yugoslavia, Poland, the form&oviet Union, and Japan).

In the United States, ombudspersons worong-term care, hospitals and medical
schools, children’s services, and pabadio, among other industrieSee, e.g.The National
Long-Term Care Ombudsman Resource Ceaisilable athttp://www.ltcombudsman.org/;
Connecticut Office of the Child Advocaiayailable athttp://www.ct.gov/ocaite/default.asp;
The Mount Sinai School of Medicine Ombuds Offiaeailable athttp://icahn.mssm.edu/about-
us/ombuds-office; National Public Radio Ombudsnaaailable at
http://www.npr.org/blogs/ombudsman/.

Many United States counties and citiegJuding New York City, rely on
ombudspersonsSee, e.g.The New York City Public Advocatayailable at
http://pubadvocate.nyc.gov/; The LAsgeles County Office of Ombudsmaavailable at
http://ombudsman.lacounty.gov/; State of Hawaii Office of the Ombudsawmaitable at
http://mww.ombudsman.hawaii.gov/.

In response to nationwide abs in the nursing home industry, in a 1978 amendment to
the Older Americans Act, Congress establistiee national Long-Term Care Ombudsperson
Program.SeePart III.C,suprg Diane Perssori,he Ombudsman Program: An Overview of the

History, Purpose, and Role of Ombudsmen in Long-Term Care Faci#itiesAm. Med.
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Directors Assoc. 270 (2002). Each state wgsired to establishstown corps of state
ombudspersons—uvolunteers who identify, investigane, resolve residents’ complaints and
who provide a community presencddag-term care facilities. Perss@upra at 270.

Across the country, long-term care ombudspessare trained for anywhere from two
days to ten weekdd. at 271. They study the historythie ombudspersons program; the various
types of long-term care facilige the biological, social, ambychological effects of aging;
residents’ rights and interveati techniques; the intricacies of Medicare and Medicaid; local,
State, and federal regulations govag long-term care facilitiesld. Ombudspersons take a test
for certification. Id. They then are placed in fhites for on-site internshipsld. They are
required to renew their certification annuallgl.

The National Ombudsman Reporting System (“NORS”) collects data from
ombudspersons around the country about thesyf complaints they encountéd. The
NORS reporting form lists 133 different possible complaihds. The system provides
researchers with comprehensive, meaningful datat the inner workingsf a long-term care
facility: the variety ofproblems faced by residents, the nfostjuent complaints, percentage of
complaints resolved, and correlations amongleagi demographics, complaints, and resolution
of complaints.Id.

Professor Walter Gellhorn of Columbiaw School suggested that a national
ombudsman, a governmental watchman in the &kadodel, could serve the United States
well. See generallWalter GellhornWhen Americans Complain: Governmental Grievance
Procedureq1966).

b. New York State

Each State has its own model for implementing its long-term care ombudspersons

program. New York’s Long-Term Care Ombudsman program is operated by the New York
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State Office of the Aging through local contragtegencies pursuant to the Older Americans
Act. N.Y. State Office of Long-Term Careong-Term Care Ombudsman Program (“N.Y.
LTCOP”), http://lwww.ltcombudsman.ny.gov/.

New York State’s Long-Term Care udsman program oversees 44 ombudsperson
coordinators and over 1,200 trained, voéertlocal ombudspersons. N.Y.LTCGRBpra
Under the ALR Act, ALRs must provide potentiakidents information about the availability of
Long-Term Care Ombudsmen, as well asrthentact information, in conjunction with
marketing materials or residency agreements(. Rub. Health L. § 4658. Each ALR must post
attention-getting posters, so residents are naag@e of the ombudsmanservices in each
residence.

Ombudspersons visit, and voluntears assigned to, facilitiés response to residents’
complaints. Perssosupra at 271 They also independentlpvestigate broader, more
systematic problems affecting residens. They educate residengtaff, and the public about
residents’ rights and generallygpect the health, safety, and vegl of residents. They are
assigned both to State regulated Aldrsl federally regulated nursing homéd.

Serving as a long-term care ombudspersdifficult work. Both professionals and
volunteers are motivated to improve the qualityifeffor vulnerable, institutionalized people.
Id. at 270. They must have the physical andtional wherewithal to meet the demands of
being a robust advocate for those who cannot advocate for themdelvd$hey must commit
time and energy to rigorous training and volunteering obligatitthsClinical social workers
have been described as “among the staundlgesicates of patientsghts and patient
participation in health care decision makinghat individual and collective level.” F. Ellen

Netting, et al.Elder Rights and the Long-Term Care Ombudsman Progd@n$ocial Work 351
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(1995) (quoting T. MizrahiThe Direction of Patients’ Bhts in the 1990s: Proceed with
Caution 17 Social Work 246 (1992)).

Volunteers are required tovestigate and report complained-of abuses. Persaprg
at 273. Ombudspersons liaise with facilityffsta resolve specific resident problemisl. When
patients or residents complaibaut an issue—administrative paés, quality of life concerns,
problems with other agencies, or neglebtyse, or exploitation—he ombudsperson provides
oversight of the facility.ld. And ombudspersons are required to follow up with patients, staff,
and patients’ family members to ensure thatdcbmplained-of problems have been resoludd.
Experience demonstrates that monitoringnafvidual residences by ombudspersons leads to
increased reporting of abuse and neglect, more verifiable and substhotimplaints, higher
sanctions, and better carigl.

lllustrative of the system is Nassau County’s operat®eeFamily and Children’s
Association, Ombudservicayailable athttp://www.familyandchildrens.org/ombudservice
(“Ombudservice”). Under the direction of avdéed, experienced, New York certified social
worker with a Master’s degree in Social #Wdrom Columbia University, Nassau County’s
Ombudsman Program was established more thae 20 years ago. It has set patterns widely
followed. With funds from the County’s Departmief Senior Citizens Affairs and the State’s
Office for the Aging, the Ombudservice, under direction of its highly respected, licensed
social worker, has provided each of over 100 volunteer ombudspersons with 36 hours of training.
See, e.gFamily & Children’s: 2011 Stewardship Report 5 (2011),
http://www.familyandchildrens.org/assets/tides/files/PDFs/2011%208wardship%20Report
%20FINAL.pdf. Satisfactory completion of thisiming leads to certifi¢eon by the State Office

for the Aging and placement in a nursing home, adult home, or AdLRVolunteer
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ombudspersons are supervised by facility staff. Continuing in-trainig service is required
through seminars and conferencés.

Nassau County ombudspersons have been ded@sbespecially effective and devoted.
In a 1993 study, volunteer ombudspersons in Na€sainty reported their biggest motivation
for participating was their wamg to advocate for change. Nettisgprg at 351 (citing I.L.
Nathanson, et alMotivation Versus Program Effect on Lengf Service: A Study of Four
Cohorts of Ombudservice Volunteet9 J. Gerontological Social Work 95-114 (1993)).

Nassau County describes its ombudspersons traihing materials, prepared by its first
social worker and leader, as serving thesalebroker, communicator, consultant, educator,
facilitator, listener, mediator, observer, planm@oblem solver, and trouble shooter.” In
general, social work literature has identifilaree types of long-term care ombudspersons: the
mediator, the advocate, atite therapeutic supporter. Ombudservice; Perssqmg at 271.

The mediator is an independembnpartisan arbitrator who warko solve residents’ problems
from a detached perspective. Perssopra at 271 The advocate takes a more active
approach, championing the rights of residents miag not be able to advocate for themselves or
who have had their rights violatettd. The therapeutic supporterovides emotional support,
concern, and cardd. Studies show that most ombudsmans serve a combination of these
functions, with a major fouon therapeutic supporid.

The first thing that meets the visitor afeledants’ facility isa large poster notifying
residents and their visitors th&ie local Long-Term Care Ombudsmia available to help them
obtain the services they need.

Assisted living residenceseanot yet required to employdal workers. Only some

ALRs provide residents with access to social work&eseSpitzer,supra at 32-33; Noelle
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LeCrone Fields, et alResident Transitions to Assisted Living: A Role for Social WqrB&rs
Health & Soc. Work 147, 149 (2012].he benefits of providingssisted living residents with
access to trained, professional social workensdicated by Nassabounty’s experiencesupra
and the success of ombudsperson programs across the country.

Social work scholarship, while limited oretlsubject of the asded living industry,
supports increased, well-structuiategration of the two fieldsSee generall{ehning,supra
at 55 (discussing the lack of sakwork research into the ast&d living industry and the mixed
results of the studies that haveen conducted; describing tentat but promising, social work
practices in the ALR industry); Spitzesypra at 32-33 (advocating for ffther integration of the
assisted living industry and the saloivork field; discussing thed& of gerontological studies in
bachelor's- and master’s-level social wodueation; describing the social, psychological, and
biological services social worksecould provide assisted livingsidents, enhameg residents’
wellbeing and limit facilities’ workforce shortages and employee burn-out); Feeldsy at 149
(describing the potentially produedi, beneficial relationship bet&n the assisted living industry
and the field of social work); Ron K. Feinbefde Increasing Need for Social Workers in
Assisted Livingl J. Soc. Work in Long-Term Ca®e9 (2002) (advocating for employment of
social workers in assisted Ihg residences); Jeannette Frar$agial Workers Need to Know
More About Assisted Living and Vice Vellsd. Soc. Work in Long-Term Care 13, 13 (2002)
(same).

V. Conclusion

This memorandum and order is issueddsist the parties ioriefing and arguing

motions for summary judgment and for tifiezation of the proposed class action.
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SO ORDERED.

/=

Jack B. Weinstein
Senior United States District Judge

Dated: August 7, 2013
Brooklyn, New York
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Appendix: Glossary

Adult Home: an adult care facility established and i&ted to provide long-term, residential
care, room, board, housekeeping, personal care, and supervision tomioeeadults unrelated
to the operatorSeeN.Y. Comp. Codes R. & Regs. tit8, § 487; Assisted Living Fed'n. of
America; Long-Term Care Community Coalitidbare and Oversight of Assisted Living in New
York Statet8,available at
http://www.ltccc.org/publicaons/documents/assist@édhgreportMay26a.pdf.

Aging-in-place Care:care for individuals who wish tomeain in their ALR as they become

more frail, including those who 1) arerohically wheelchair-bound and require physical
assistance in transferring in and out of the clirequire physical assistance to walk, 3) require
physical assistance to ascend or descend stamse 4)ependent on medical equipment or require
assistance from medical personglhave chronic, unmanaged urinary or bowel incontinence.
SeeAssisted Living Fed’'n. of Americd;ong-Term Care Community CoalitioBare and

Oversight of Assisted Living in New York S#ieavailable at
http://www.ltccc.org/publickons/documents/assistedhgreportMay26a.pdf.

Basic Assisted Living Residence (ALR)an adult home or enriched housing program that
additionally provides 24-hour osite monitoring and personal care services in a home-like
setting to five or more adults unrelated to the operaé@eeN.Y. Comp. Codes R. & Regs. tit.
18, 8 1001; Assisted Living Fed’'n. of Ameai Long-Term Care Community CoalitidDare
and Oversight of Assistédving in New York Staté8,available at
http://www.ltccc.org/publicaons/documents/assist@édhgreportMay26a.pdf.

Enriched Assisted Living Residence (EALR):a basic ALR which has been certified to provide
aging-in-place care—the ability to retain residemit® wish to remain in the facility as they
become frailer.SeeAssisted Living Fed'n. of Americé;ong-Term Care Community Coalition,
Care and Oversight of Assisted Living in New York St&8tavailable at
http://www.ltccc.org/publiceons/documents/assistedhgreportMay26a.pdf.

Enriched Housing Program: an adult care facilitgstablished and opéeal to providing long-
term, residential care, om, board, housekeeping, personal canel, supervision to five or more
adults unrelated to the operator, typicallygoms 65 years of age or older, in community-
integrated housing unitsSeeN.Y. Comp. Codes R. & Regs. tit. 10, § 488; Assisted Living
Fed’'n. of America; Long-Term Care Community Coaliti@are and Oversight of Assisted
Living in New York Staté8, available at
http://www.ltccc.org/publiceons/documents/assistedhgreportMay26a.pdf.

Instrumental Activities of Daily Living: dressing, preparing meatsking medication, using
the toilet, managing finances, personal hygierranging doctor’s appointments, walking
outside, among other activitieSeeEmpire State Ass’n. of Assisted Livinigiformation About
Adult Care Facilities and Assisted Living Residerses/ailable at
http://www.esaal.org/pdf/NYConnectsGuide.pdf
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Nursing Home: a facility that houses individuals who dot need to be in a hospital but can no
longer care for themselves at home, proviziésour nursing aides skilled nurses, and
provides medical care, speephysical, and occupational therapy. A nursing home provides a
more intense level of care than an ALee*Nursing Homes,” U.S. National Library of
Medicine, National Institutes of Healthyailable at
http://www.nIm.nih.gov/medlineplus/nursinghomes.html.

Residence for adultsan ALR that typically serves a yougrgpopulation with a different array
of needs. Required servideslude mental health services, room, meals, housekeeping, case
management, and 24-hour supervision, but not personal 8aedl.Y. Comp. Codes R. & Regs.
tit. 18, § 490.

Special Needs Assisted king Residence (SNALR)a basic ALR which has been certified to
provide services to individualgith special needs relating &dzheimer’s and other forms of
dementia.SeeAssisted Living Fed’'n. of Americd;ong-Term Care Community CoalitioGare
and Oversight of Assistédving in New York Staté8,available at
http://www.ltccc.org/publickons/documents/assistadhgreportMay26a.pdf.See alsdPart

[1.B, supra
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