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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
KEVIN JOHN O’'BRIEN, :

Plaintiff,

: OPINION AND ORDER
-against : 13£V-91 (DLI)

CAROLYN W. COLVIN, ;
Acting Commissioner of Social Security, :

Defendant. :
________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

On March 8, 2010Plaintiff Kevin John O’Brien(“Plaintiff’) filed an application for
Social Security disability insurance benefits (“DIB”) under the Social 8gdict (the “Act”),
alleging disability beginning on October 12, 2002 through June 30, 2009, the date last insured
(SeeCertified Administratve Record (“R.”), Dkt. Entry No. 17 at0.) OnJuly 16, 2010 his
applicationwasdenied andetimely requested hearing. (R130-131) On October 12, 2011
Plaintiff appeared with counsebnd testified at a hearing via video teleconferebeéore
Administrative Law Judge Hilton R. Millegthe “ALJ”). (R. 97-114.) By a decision dated
October 25, 2011, the ALJ concludBintiff was not disabled within the meaning of the Act.
(R.7-19) On November,72012,the ALJ’s decision became th@@missioner’s final decision
when the Appeals Council deniethiptiff's request for review.(R. 1-6.)

Plaintiff filed the instant appeal seeking judicial review of the denial offhgngursuant
to 42 U.S.C. 8§ 405(g). SeeComplaint (“Compl.”), kt. Entry No. 1.) The Commissioner
moved for judgment on the pleadings, pursuantRuole 12(c) of the Federal Rules of Civil
Procedureseeking affirmation of the denial of benefitsSeéMem. of Law in Supp. of Def.’s

Mot. for J. on the Pleadings@éf. Mem.”), Dkt. Entry No. 13.) Plaintiff crosmoved for
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judgment on the pleadings, seeking reversal of the Commissioner’s decision froatiakéy,
remand. $eeMem. in Opposition to Def.’s Mot. for J. on the Pleadings and in Supp. of Pl.’s
Cross Mot. (“PI. Mem!), Dkt. Entry No. 15.) For the reasons set forth below, the
Commissioner’'s motion for judgment on the pleadings is granted and Plaintift®n for
judgment on the pleadings is denied. The instant action is dismissed.
BACKGROUND
A. Non-Medical and SeltReported Evidence
1. Work History

Plaintiff was born in1953! (R. 170.) He completed three years of college, and
graduated from the Fire Academy in 1981. (R. 19Blaintiff worked as a firefighter for the
New York City Fire Department (“FDNY”) fotwenty-one yearsretiring in October 2002 (R.
100-101.) On March 23, 2010, while his DIB application was pendRigintiff submitted a
Work Activity Report for a Sé-Employed Person. (R. 1889.) Plaintiff indicated thaafter
retiring from the FDNY,he worked as a convention consultémt firefighter trainings that
occurred twice a year. Id)) For each convention, he served as an organizer and worked
approximately six days. (R. 18687.) His annual gross salary for the conventions was
$1,800.00 and he reported earnifystheyears 2007 through 2009.

2. Medical History

Plaintiff was a first responder to the World Trade Center (“WT@1porist attack®nthe
morning of September 11, 2001. (R. 1Blpintiff alleges thatdue to his service at the WT@e
developd severe respiratory conditiotisat causedhim to stopworking as a firefighter. 1q.)

Plaintiff testified thatwhen he retiredrom the FDNY in 2002, he “felt fine but as the years

! Plaintiff was 49 years old on thellegedonsetdate, Gtober 12, 2002, and 55 on tti&telastinsured, June

30, 2009. As such, Plaintiff was a “younger person” on his alleged datseind “closely approaching advanced
age” on the date last insured0 @.F.R. § 404.1563(c) and (d).
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went further away from September 11 [he] started developing asthmatic and sinti®m®fidi
(R.13, 101.) H started treatmemdr his pulmonary conditions in 2004. (R. 103.)

Plaintiff alleges thatdue to his conditionshe is unable toengage inany physical
activity. (R. 204) Heis restless atight andsleepsduring the day. I¢.) He feels winded and
fatigued andis unable to assist withousehold chores(R. 205, 206.)Plaintiff has a dwer’'s
license ands able to drive his cdor short distances.|ld.) He shops for light item&r short
periods of time. (R. 207.) Plaintiff is able to wétk ten minutesbut then mustestfor three
minutes. (R. 209.) During the day, Plaintiff prepaseaple mealstakes his medications,
attends doctcs visits, but mostlyremainsat homeresing. (R. 102, 204-20%.

On February 18, 201dhe Medical Board of the FDNY (“FDNY Medical Board”)
grantedPlaintiff's application forAccident Disability pursuant to the WTC Bilfor a lower
respiratory condition. (R. 310.) The FDNY Medical Board noted that Plaintiff's condititire
time (moderate chronic obstructive pulmonary disease QED’) with a browchospastic
component) would preclude full firefighting, but that he could engagé€ saitable occupatioh.
(Id.) Subsequentlyon March 24, 2010, Plaintiff retirement status was modified to reflect his
award ofAccident Disability Retirement. (R. 161.)

Plainiff testified thathe suffers from weekly asthma attackat last fifteen to twenty
minutes. (R. 102.) These attacks remind him of trying to bréaha fire and [his] mask
running out.” (R. 103.) He also suffers from “minor attacks” during whicltdmot stop
coughing. (R. 102) Plaintiff reported thathe physicians who examined him tried “every
combination” of inhalers, and that “some of them worked at certain timesoanel of them just
don’'t.” (R. 103.) Plaintiff testified thatumidity, temperature changeajr conditioning, dust,

and certain smells and perfumes aggravate his lungdjtcan. (R. 102.)



B. Medical Evidence

1. Medical Evidence from the Relevant PeriodOctober 12, 2002to June 30,
2009)

On June 27, 2004, Dr. David Prezémm the FDNY Bureau of Health Servicedirdc
examined Plaintiff. (R. 320, 334.) Plaintiff reported that he spemtynegeryday at the WTC
site until the site closed. Id.) Plaintiff was an exsmoker, and had started smoking again on
September 11, 20011d() Plaintiff smoked about one paok cigarettesvery onego two days.
(Id.) Plaintiff complained ofanew dry, daily coughgastroesophageal reflux dise§$8ERD”),
new significant mus congestion and nasal drgmdwheezing in the morning hoursHe also
mentioned that heoughed blood duringthe first month he worked at the WTC siteld.
Plaintiff deniedtaking any medications at the timélislungs were cleaandhis throat and heart
were normal (Id.) Plaintiff had lost waght due to diet and increased workd. Dr. Prezant’'s
impressions were a sinus disorder and tracheitigd.) ( He diagnosed Plaintiff with an
unspecified respiratory diseased tracheitis. (Id.) Dr. Prezantrecommended that Plaintiff
attend a tobacco cessation pragrand prescribed him Rhinocotrovent, and Doxycycline.
(1d.)

On July 2, 2004, Plaintiff underwent a pulmonéugction test, which showed that
Plaintiff's forced expiratory volume (“FEV1”) was 74% of the predicted valmed that
Plaintiff's lung age was 82. (R. 290.) The results were interpreted as |dwaptrcity possibly
due to restriction of lung volurse (Id.) His electrocardiogram (“EKG”) results were normal
(R. 292.) Plaintiff was diagnosed with skicanceron this date. (R. 319, 333.) The doctor made
no findings as to Plaintiff’'s work status. (R. 319.)

On July 21, 2004, Plaintiff underwent a Matholine bronloprovocation study, which

showed a reduced FEV1/forced viteapacity (“FVC”) ratiQ and reduceé mid-expiratory



airflows. (R.379.) The impression was obstructive airway dysfunction, with evidence for
bronchial hyperreactivity during Mebacholine bronchoprovocationld()

On July 25, 2004, Plaiiff was diaghosed with asthmedactive airways dysfunction
syndrome (“RADS”), and sinusitis. (R. 318, 332.) TH2NY Medical Boardphysician who
examined Plaintiff counselddm to quit smokingput Plaintiff decided td‘[hold] off” until his
wife’'s medical condition improved (Id.) The physician prescribed Rhinocort, Benadryl,
Advair, and Albuterol for attacks.ld) He discontinued Atrovent nasal spraid.)( The doctor
noted that Plaintiff's “Current Duty Status” was full duty. (R. 318.)

On Augus, 29, 2004, Dr. Prezant examined Plaintiff. (R. 317, 331.) Plainafitema
was stable exceppluring periods of humidity. Id.) Dr. Prezant found that Plaintiff's lungs were
clear, but that nasal congestion was still present despite Plainigésof Rhinccort and
Benadryl. [d.) Dr. Prezant discontinued Benadryl, continued Advair, Albuterol, Rhinocort, and
restarted Atrovent. Iq.) Dr. Prezant noted that Plaintiff's “Current Duty Status” was full duty.
(R. 317.) Dr. Prezanexamined Plaintiff again on November 14, 2084d notedhat Plaintiff's
asthma was stahléis lungs clear, his sinus congestion persistent, anch¢haas attending a
smoking cessation program. (R. 316, 330.) He noted that Plaintiff's “CurrentSiattys” was
full duty. (R. 316)

On April 30, 2006, Plaintiff underwent a pulmondmctioning test, which showed that
his FEV1 was at 3% of the predicted value. (R. 352.) These results were interpreted as normal
spirometry. [d.) An EKG on the sam date showed an ectopic atrial rhythm, which was
borderline abnormal. (R. 354.) Anray of Plaintiff's chest was normal. (R. 347.) Plaintiff's
lab testing showed higher than normal blood glucose, cholesterol, and LDLtetallésvels.

(R. 349.) Raintiff's urinalysis showed mild abnormalitiesld() Lab testingconductecbn April



6, 2007 showed higher than normal blood levels of microalbumin, LDL cholesterol, cholesterol,
hemoglobin A1C, and glucose. (R. 249-251

On September 18, 200Dr. Jomathan Okun examined Plaintiff. (R. 2835.) Dr. Okun
noted that Plaintifivas diagnosed with diabetes mellitus in February 2007. (R. 2B4.)eye
examination revealed an established, stable, cortical cataract, which wasamsgtic and did
not threaten Plaintiff's vision. (R. 255.

An FDNY WTC Monitoring and Treatment Visit Summary Form dated September 20,
2007, listed asthma and siitiss as Plaintiff's WTGrelated diagnoses, and indicated that
Plaintiff's treating doctor was Dr. Michael Weiden. (R. 343.) Dr. Weiden enethi?laintiff on
the same date. (R. 318329.) Plaintiff reported cough, trouble breathing, and sputum
production. (d.) Dr. Weiden diagnosed Plaintiff witasthma/RADS and sinusitis.ld() He
ordered a Computed Tomography Scan ($£&n”) of Paintiffs chest and a pulmonary
function test. Id.) He prescribed Zithromicin and CombivelR. 315, 329, 343.)

On September 27, 200Plaintiff underwent a CBcan of his chest, which showed mild
diffuse bronchial wall thickening. (R. 34%1, 385386.) Minimal mosaic attenuation was
present in both lungs on expiratiomhich wasmost likely within physiologic limits. R. 340,
285) Very mild focal paraseptal emphysema was present at the right lung apex, and there was
evidenceof prior granulomatous disegsecluding a calcified nodule in the right upper lobe and
calcified right paratracheal and hilgmmph nodes. Ifl.) Focal atelectasis/scarring was present
within the right upper lobe and inferior lingula, without evidence of endobronchiahleqr.

341, 386.) The exam showed a fatty liver and normal heart size. {8434 385386.) On the
same date, Plaintiff underwent a pulmondumction test, which showed vital capacity and total

lung capacity within normal limitsncreased residual volume suggesting air trappedyiction



in airflow at all lung volumes, and minimal changes in expiyagarflow function following the
administration of a bronchodilator. (R. 374.) The impression was obstructive airway
dysfunction with air trappingand no response to bronchodilator at the time of testldg. (

On September 29, 2007, Plaintiffsited Dr. Weiden. (R. 314, 328.) Dr. Weiden
diagnosedPlaintiff with asthma/RADSand sinusitis, and started Plaintiff on Advair and Flonase.
(Id.) Dr. Weiden authorized a C3can of Plaintiff's sinuses.Id;) On October 4, 2007 Plaintiff
underwent a CT-scan of his sinuses, which showed nasal septal deviation watledgathimal
to mild inflammatory disease in the paranasal sinuses and their respecthagérpathways.
(R. 338339, 387388, 419420.) Variationsin the configurations of the drainagmthways
could predispose Plaintiff to recurrent episodes of inflammatory disease. (R. 339, 388, 420.)

On Octoler 25, 2007, Dr. John Dodaro, a physicrath the FDNY, examined Plaintiff.

(R. 263265.) Plaintiff complained oftinnitus, chronic sinus infection, allergies, and earache.
(R. 263). Plaintiff's allergyonset was gradual, chronic, and of mild to moderate seveidy). (
Plaintiff described sinus pressure, aggravated by weather chaltge. Medications relieved
Plaintiff's allergies. Id.) At the time, Plaintiff also experieedpostnasal drip, and complained

of asthma, pharyngitis, eczema, dizziness, headache, hives, hoarsefieetions, earache
reflux, cough, sinus pain, and reddened eydd.) (Plainiff's bilateral earache was gradual,
constant, and mild to moderate in severity, including pressure, ear popping, aestioongd.)
Plaintiff complained of‘bleeding from ear, clear drainage, decreased appetite, dizziness, fever,
purulent drainage, [and] decreased hearing and cougld) An ear examination revealed
cerumen impaction in both ears. (R. 264.) Hearing was decreased in the left eagsalyd gr

intact in the right ear.1q.)



During the same visit, a nose examinationesdednasal congestion, whilthroat and
mouth examinatiosm revealed change in voice and hoarseness. (R2@63 A respiratory
examination showed no cough, no audiblkeeze, and regular respirationR. 264.) An
endoscopy showed a septuhatt was deviated to the left, mucosa with a crusty discharge, and
inferior turbinates that revealed oerate hypertrophy. (R. 265.A laryngoscopy showed
normal results. 1d.) Dr. DodarodiagnosedPlaintiff with chronic allergic rhinitis, chronic
sinustis, chronic hypertrophy of the nasal turbinate, chronic impacted cerumeonich
dysfunction of the eaustachian tube, chronic deviated nasal septum, chronidtiaramgl
chronic voice disturbanceld() He prescribed Astelin and Medrol and ordered a follow up visit
in three months.Id.) Dr. Dodaro noted that Plaintiff was a tobacco user. (R. 263.)

On November 19, 2007, Plaintiff saw Dr. Okun regarding his COPD and diabetes. (R.
256.) Dr. Okun noted that an FDNY physician examined Plaintiff for sinus problems and that
Plaintiff was a tobacco userld() At this visit, Dr. Okun addressed uncontrolled allergic rhinitis
and diabetes mellitus, the last of which, he noted, had improvédd.) (A respiratory
examination revealed no cough, no audible wheeze, and regular respiratid)s.Bilateral
coarse breath sounds were present in both lungs on auscultation. (R. 257.) Plaintiffiesges
mouth, and throat were normald.j Dr. Okunassessed Plaintiff's uncontrolled allergic rhgit
improved diabetes mellitus)yperlipidemia, proteinuria, and cough.ld.Y With respect to
Plaintiffs emphysema, Dr. Okun recommended a follow up visit with the FDNySiplan.

(Id.) Dr. Okun increased the dosagets Flonase and Metformin, prescribed Simvastatin,
Chantix, Combivent, Advair, Glucophage, Nasonamnd replaced Diovarwith Vasotec (R.

257-258.)



An FDNY WTC Monitoring and Treatment Visit Summary Form dated February 19,
2008 listed sinusitis and asthraa Plaintiffs WTGrelated diagnoses. (R. 356Blaintiff also
had hypertension, diabetes, and a high lipid profild.) (Lab testing showed higher than normal
blood glucose, cholesterol, and LDL cholesterol levels. (R. 2713igt and exercise were
recommended. R. 356.) An EKG showed a heart sinus rhythm within normal limits. (R. 279.)
Pulmonaryfunction testing showednaFEV1 at 85% of the predicted value, interpreted as
normal spirometry. (R. 280, 362.)

On September 8, 2008, Plaintiff returned for a visit with Dr. Dodaro. (R-2880
Plaintiff complained oftinnitus, chronic sinus infection, allergies, and earache. (R. 260.) Dr.
Dodaro noted that tinnitus was constant, causing severe ann@ahessociatesymptomsof
hearing loss, difficulty concentrating, fluctuating frequencies, vertggal insomnia. 1¢.)
Plaintiff's dlergies were chronic and of mild to moderate severityd.) ( Plaintiff dso
experienced postnasal drip, and complaineasttima, pharyngitis, eczema, dizaseheadache,
hives, hoarseness, infections, ear pain, reflux, cough, sinus pain, and reddeneddeyedn (
examination Dr. Dodaroobservedcerumen impaction and hearing sensorineural loss in both
ears. (R. 261.) Dr. Dodamerformed a complete removal of cerumen impaction in both ears.
(R. 262.) A respiratory exam showed no cough, no audible wheeze, regularicespieaid a
normal respiratory effort. (R. 26262.) A nose examination showed a deviated septum and
moderte hypertrophy of the right and left turbinates. (R. 261.) A mouth examinationdshowe
poor dentition. Id.) Dr. Dodarodiagnosed Plaintiff withchronic senseneural hearing loss,
chronic tinnitus, chronic impacted cerumen, chronic hypertrophy ohasal turbinates, and
chronic deviated nasal septum. (R. 262.) He prescribed Veramyst and Medrol, aed arde

follow up visit in three months.Id.)



On February 20, 2009, Dr. Ann Marchesano, a physician with the FDNY, madmi
Plaintiff. (R. 313,327.) Plaintiff was doing well on Advair, but still had sinus disease
congestion, and a hoarse voice that was worse in the morndcy. Df. Marchesano prescribed
Astelin to be taken in addition to Rhinocor{ld.) She recommended GERD diet, started
Plaintiff on Omeprazole, and authorized a visit to an ear,, gk throat (‘ENT”) specialist.
(Id.) Dr. Marchesanaliagnosd Plaintiff with asthma/RADS, sinusitis, and gastroesophagitis.
(Id.) An EKG showed a heart sinus rhythm within normal limifR. 273, 414.) A pulmonary
function test showed Plaintiffs FEV1 at 74% of the predicted value, which warprieted as
normal spirometry. (R. 274, 421.) Lab testing performmadhe same date showed mildly
abnormal urinalysis, higher than normal blood glucose levels, and higher than normal lipid
profile. (R.415.) A chest xayyieldednormalresults (R. 412.)

On February 242009, Dr. Mark Carney, an ENTlexrgy specialist, examined Plaintiff.
(R. 342.) Plaintiff reported decreased hearing and ringing in his ear withmo(eh) Plaintiff
attributed his symptoms to his sinus problemdd.) ( Plaintiff reported mucous pressure,
increased congestion, rhinitis, dyspnea, and constant sinus infectidgth3. On physical
examination, Plaintiff's lungs were clear to auscultatiotd.) ( Plaintiff's nose had a deviated
septum (Id.) Dr. Carney observed hypertrophy of the turbinates, as well as dry muddga. (
Plaintiff's sinuses were within normdimits, but hehad excess earwax in his left eadd.)
Plaintiff's ears were otherwise normalld.)] Dr. Carneyopinedthat dl of Plaintiff's chief
complaints were related tois work atthe WTC. (Id.) Dr. Carney diagnosed hearing loss,
tinnitus, and chronic rhino/sinusitisld() Heprescribed a saline nasal spraid.)( At this visit,

Plaintiff reported that he quit smokingld.)
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2. Medical Evidence after Plaintiff's Date Last Insured (June 30, 2009)

On October 14, 2009, Plaintiff visited Dr. Marchesano. (R. 326.) Plaintiff complained of
anxiety with heights and ongoing “sinus issuedd.)( Dr. Marchesano noted Plaintiff was still
smoking, and that he was resistanstopping (Id.) She recomnmeded smoking cessation and
counseling.(ld.) Dr. Marchesano administerediu vaccine. [d.) Dr. Marchesanaiagnosed
Plaintiff with asthma/RADS, sinusitignd deferred a psychological diagnosisl.) (

On October 18, 2009, Dr. Prezant examined Plaintiff. (R-32%4) Plaintiff reported he
had stopped smoking since April 2009, and that his snatthgequentlyhad decreased(R.
324.) Plaintiff complained of a daily cough that produced mucous but no blood (hemptyosis)
(Id.) Chronic sinus drip and congesticausedPlaintiff frontal headachesvhich ceased when
hecleared hiswose. d.) Exposure tarritantsand weather changes caused Plaintiff's cough and
sinus drip to recur. Iq.) Plaintiff experiencedho shortnessfdoreathwhile resing or golfing,
but climbing one flight of staireaused difficultybreating. (Id.) Dr. Prezant reported that
Plaintiffs GERD had subsided, and that he had lost forty poundd.) (Plaintiff rarely used
Albuterol, which only helped with attacks in the morninggd.)( Plaintiff stopped taking Advair
three weeks prior this visit with Dr. Prezant. 1fl.) On examination, Plaintiff's lungs were
clear, his throat was red, and his left sinusere tender (Id.) A pulmonaryfunction test report
showed Plaintiffs FEV1 and FVC valuesspectivelyat 79% and 84%of the predicted values
(R. 271, 380). Thseeresultswere interpreted asormal spirometry. I14.) Plaintiff was taking
medication for diabetes, high cholesterol, and for his liver. (R. 324.) Dr. Prezamuednt
Plaintiff's medications and authorized a full breath test @hescans b Plaintiff’'s chest nose,

lung, and sinuses. (R. 3ZR5) Dr. Prezant diagnosed Plaintifith sinusitisand deferreda
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psychological diagnosis. (R. 325.) He noted that Plaintiff was considering reapfdyiWwTC
disability. (R. 324.)

On October 29, 2009, Plaintiff underwent a pulmorfanction test. (R283-286, 367
370) The results showed Plaintiff's vitahpacity was near the lower normal limitjnparily
due to reduction of expiratory reserve volume. (R. 368.) Functional residual cagactity
residual volume were increased indicating hyperinflation and air trappldg. A spirometry
demonstrated reduction in FEV1 with reduced FEV1/FVC ratio and improvement intespira
airflow function following application o& bronchodilator. Ifl.) The impression wasbstructive
airway dysfunction with no significant changes in lung function compared to atg@siodated
September 27, 2007.1d() The test administrator noted that Plaintiff provided excellent effort
and cooperatiorhut that his uncontrollable cough “prevented achievement of expiratory plateau
during almost all maneuvers.” (R. 286, 370.)

On October 29, 2009, Plaintiff underwent a Sdan of his chesthat revealed
granulomatous disease, airway inflammation, and emphysema. (#&R030281382,384, 408
410, 429430) The scan revealednaovoid nodule in the left lower lobe measuriaght
millimeters. (R. 304, 382, 410, 4280he nodule mahave beemostinflamatory, but a follow
up study was advised to confirm the nodule’s stability, unless other studieavediable for
comparison. Ifl.) The CT-scan also showed cysts on the right kidney and, lig&y infiltration
of the liver, and coronary vasculealcifications. (R. 302,304, 382,384, 408,410, 428, 430
The report recommendedCY-scan of Plaintiff's chest, aaadiac stress test with imagirend a
kidney ultrasound. (R302, 384, 408, 430.) AubsequentT-scan of Plaintiff's sinuses showed

nasal septal deviation, minimal mucosal disease in scattered paranasal sirdisesorasal
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anatomic variants. Id.) The report revealednild sinusitis and it was recommended that
Plaintiff consultan ENT specialist if symptoms persisted. (R. 306, 404.)

On December 6, 200®laintiff underwent a pulmonaifynction test, which showedca
FEV1 at 74% of the predicted value. (R. 270, 392.) This result wagprigtied as low vital
capacity possibly due to restriction of lung volumdsl.) (Plaintiff saw Dr. Prezant for an office
visit on thesame day. (R. 323.) Plaintiff had cut down smoking to four cigarettes per day, and
was “ready to use [an] inhaler.” Id() Plaintiff did not respond to Advairand reported
“occasional irritant reactions to dust, perfumes, etcld.) ( Plaintiff's sinus congestion had
improved with sinus saline, but did not respond to Rhinocort or Atroveh). ©n examination,
Plaintiff's lungs were clear, and there was mild tenderness in his sinuseg3. Rlaintiff's
condition was“stable and improved.”(ld.) Dr. Prezant discontinued Advair, and continued
Combivent, nasal saline, Astelin, and Pulmicort.ld.)( He diagnosed Platiff with
asthma/RADS andinusitis, deferre@ psychological diagnosis, and noted that a cardiovascular
evaluation was pendingld()

On December 11, 2009, Plaintiff underwent a sonogram of his kidneys, which showed
normalsized kidneys and no shadowing stone or hydronephrosis29@300, 371372, 393,
430431.) There was a dominant unilocular right renal cyst, wéhchwed acalciumdepositor
mural calcification. R. 300, 372, 393, 43). There was no obvious retroperitoneal node on the
right side,thoughit was noted thaa CT-scan evaluation “may be more sensitive for additional
retroperitoneal findings.” Id.) It was recommended that Plaintifit his personatioctor (R.

299, 371) A maximal exercise treadmill test was negati (R. 394402.) Myocardial prfusion

results were normal (R. 395, 433.)
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On February 3, 2010, Plaintiff underwent a-&an of his chest. (R. 2&B9, 363365.)
Compared to a previous &kan this CT-scanreportshowed that the left lower lobe/fissural
nodule was stable. (R. 289, 365.) No new or esthigng nodule was found.ld.) The CTF
scan revealedranulomatous diseas@rway inflammationandhepatic steatosis.Id()

On February 23, 2010, Dr. Pauis examined Plaintiff througlFBY WTC Monitoring
and Treatmenprogram (R. 427.) Plaintiff's lab testing showed higher than norbiabd
glucose, cholesterol, and LDL cholesterol levels. (R-423 266269) An EKG showed a
heart rhythm within normal limits. (R. 437.) A pulmonduyction test showednaFEV1 at
76% of the expected value, which was interpreted as normal spirometry. (R. 438.) Br. Paui
recommended a colonoscopy, and Plaintiff was advised to follow up with Dr. Prezant. (R. 427.)

On July 8, 2010 a lay analyst with the state agency medical consultant’s office
completed aPhysical Residual Functional Capacif§RFC”) Assessmentconcluding that,
through June 30, 200®Iaintiff retained the abilityo performmedium work (R. 441-446.)

The unsignedassessmerfbund Plaintiff able tolift or carry fifty poundsoccasionally lift or

carry 25 pound$requently stand or walk for a total of six hours in eighthour workday, and

no exertionallimitation in pushing or pulling. (R. 442.) These findings were based on Plaintiff's
diabetes COPD, spirometry, and cardiac testingld.) The assessmentoted Plaintiff's
environmentalrestrictions ofavoiding “even moderate exposure to fumes, odors, dust, gases,
poor ventilation, etc.” (R. 444.) The assessmedicatedno hearing loss, and that cardiac
testing and spirometry tests revealed “mild restrictiond.) ( The lay analystoncludedthat
Plaintiff's allegations were partially credibleand that no objective medical evidence

substantiate®laintiff's allegations of severe reduction adtivities of daily living. (R. 444-445.)
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On September 17, 2011, Dr. Weiden completed a form entifledating Doctor’'s
Patient Functional Assessmerd Do Sedenty Work.” (R. 157160) Notably, the findigs in
this report span the period October 12, 2002 to September 17, 2011. (R.OA5%Neiden
specified that Plaintiff could stand or walk for lekan two hours during an eighou day, and
could sit for less than two hours in an eigbur day. Kd.) Dr. Weiden indicated thatf
required to do so, Plaintiff could lift or carry more than five pounds, buthessten pounds, for
no more thantwo-thirds of an eightiour workday. 1d.) Plaintiffs symptoms included
shortness of breath, chest tightness, wheezing, rhdimhipitched rattling sounds in the
lungs) episodic acute asthma, episodic acute bronchitis, fatigue, and coughing. (R. 158
Plaintiff suffered fromacute asthma attacks precipitated by factors including upper respiratory
infection, allergensgxercise, irritants, cold air anchange in weather. Id)) Dr. Weiden
characterized the nature and severity of Plaintiff's attacks as “severeritéquccuring three to
six timesmonthly, and incapacitating Plaintiff for two to four dagsonthly. (Id.) Dr. Weiden
notedthat Plaintiff would need frequent breaks during Wakday, and requirean averagef
two or more sick dayshontHy. (Id.) He recommende®Iaintiff avoidall exposure to extreme
cold, extreme heat, high humidity, wetness, cigarette smoke, perfumes, splfiaxes,
solvents/cleaners, fumes, odors, gases, dust, and chemicals. (R. 159.) Dn.ieodeed that
Plaintiffs symptoms were sere enough to interfere witthe attention and concentration
necessaryto perform even simple work taskd least ninety percent of a workday, and that
Plaintiff was incapable of tolerating “low stress” job#d. X
C. Vocational Expert (“VE”) Testimony

At the hearing, the VE testified that Plaintiff's past work as a firefighiges askilled job,

requiring a veryheavyexertional level (R.105.) The ALJ requested the VE tonsidera
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hypothetical individual ofPlaintiff's age, education, work experiencand the following
restrictions:
lift and/or carry up to fifty pounds occasionally, 25 pounds frequently, stand
and/or walk with normal breaks for a total of about six hours in an eight hour
work day, sit with normal breaks for a total of about six hours in an eight hour
work day, [with the environmental restrictions ofvoiding] even moderate
exposure to dust, fumes, odors, gases, poor ventilation and other respiratory

irritants, and [who needed to work in environments whichndbnvolve hazarsl
such as machinery and heights.

(R. 1®-106.) The VE testified that there would be no jobsailableat the medium level for
such individual. (R. 10§ The critical factor was the Plaintiff's need to avoid even “moderate
exposure” to fumes, odors, and irritantid. )(

Having originally testified that no jobs at the medium level were available for a
hypothetical individual with the qualifications listed above, the Iser testified that sucta
hypothetical individual would be able to work as a bagger in a supermacdkas anhand packer.
(R.108.) The VE testified that the number of jobs available as a bagger in the retidhatal
econonies wasl75,000 and 7,0Q0Qespectively (Id.) However, in calculating the number of
jobs available as a hand packer, the VHupoed the totals by fifty percent, to account for
Plaintiff's environmental limitations In doing sothe VE testified that thereere 40,000such
jobs in the natioal economyand 1,500 in the local economyd.§

When questioned by Plaintiff’'s attorney, the VE testified that the fifty pémesluction
in the number of jobs availableonstituteda judgment callbased on the VE’s work experience
of over 30 years. (R.0B-110) The VE testified thatone of tlosejobs would be available t
hypothetical individualvho wasrequired toavoid all exposure to heat, cold, humidity, wetness,
perfume, solvents, fumes, dusind chemicals (R. 108.) Additionally, ince the maximum

allowable absentee rate per month ie day for entrytevel unskilled work, none of dse jobs
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would be available to a hypothetical individual who was absent due to ithmegsto six sick
days per month. (R. 109.
DISCUSSION

A. Standard of Review

Unsuccessful claimants for disability benefits under the Act may bring taon ao
federal district court seeking judicial review of the Commissioner's denial edf benefits
“within sixty days after the mailing . . . of notice of such decision or within suthefiutime as
the Commissioner of Social Security may allow42 U.S.C. § 405(g). A district court,
reviewing the final determination of the Commissioner, must determine whethertbet éegal
standards were applied and whether substantial evidence supports the desesoBchaal v.
Apfel 134 F. 3d 496, 50{2d Cir. 1998). The former determination requires the court to ask
whether “the claimant has had a full hearing under the [Commissioner’s] regsland in
accordance with the beneficent purposes of the AEthevarria v. Sec’y of Health & Human
Servs, 685 F. 2d 751, 755 (2d Cir. 1982) (internal citations omitted). The latter determination
requires the court to ask whether the decision is supported by “such relevant evidence as a
reasonable mind might accegs adequate to support a conclusioRithardson v. Peralegl02
U.S. 389, 401 (1971) (quotirgonsol. Edison Co. v. N.L.R,BB05 U.S. 197, 229 (1938)

The district court is empowered “to enter, upon the pleadings and transcript @efaha, r
a judgment affirming, modifying, or reversing the decision of the Commission&ooifl
Security, with or without remanding the cause for a rehearing.” 42 U.S.C. §40@5fgmand
by the court for further proceedings is appropriate when “the Commissian&ilea to provide
a full and fair learing, to make explicit findings, or to have correctly applied the . . . remdati

Manago v. Barnhart 321 F. Supp. 2d 559, 568 (E.D.N.Y. 2004). A remand to the
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Commissioner is also appropriate “[w]here there are gaps in the admivestesttord.” Rosa v.
Callahan 168 F. 3d 72, 83 (2d Cir. 1999) (quotiBgbolewski v. Apfep85 F. Supp. 300, 314
(E.D.N.Y. 1997)). ALJs, unlike judges, have a duty to “affirmatively develop the recaghin |
of the essentially neadversarial nature of the beriefproceedings."Tejada v. Apfell67 F. 3d
770, 774 (2d Cir. 1999) (quotations omitted).
B. Disability Claims

To receive disability benefits, claimants must be disabled within the meaning Aétthe
Seed2 U.S.C. 88 423(ajd). Claimants establish disability status by demonstrating an “inability
to engage in any substantial gainful activity by reason of any medd=tkrminable physical or
mental impairment . . . which has lasted or can be expected to last for a continuous period of not
less than 12 months.” 42 U.S.C. 8§ 423(d)(1)(A). The claimant bears the initial burden of proof
on disability status and is required to demonstrate disability status by prgsmetincal signs
and findings, established by medically acceptable clinical or laboratonyadiagy techniques, as
well as any other evidence the Commissioner may require. 42 U.S.C. § 423(d)¢B8HAlso
Carroll v. Sec’y of Health & Human Sery305 F. 2d 638, 642 (2d Cir. 1983).

ALJs must adhere to a five-step inquiry to determine whether a claimasaldedi under
the Social Securitct as set forth in 20 C.F.R.49D4.1520. If at any step the ALJ finds that the
claimant is either disabled or not disabled, the inquiry ends there. First, thentl@snreot
disabled if he or she is working and performing “substamfgahful activity.” 20 C.F.R. 8§
404.1520(b). Second, the ALJ considers whether the claimant has a “severe impairment,”
without reference to age, education amdrk experience. Impairments are “severe” when they
significantly limit a claimant’s physical or mental ability to conductibasork activities. 20

C.F.R. 8§ 404.1520(c) Third, the ALJ will find the claimant disabled if his or her impairment
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meets or equals an impairment listed in 20 C.F.R. § 404, Subpart P, AppdfidLlistings”).
See20 C.F.R. § 404.1520(d).

If the claimant does not have a listed impairment, the ALJ maKesliag about the
claimant’'s RFQn steps four and five. 20 C.F.R. 8§ 404.1520(e). In the fourth step, the claimant
is not disabled if he or she is able to perform past relevant work. 20 C.F.R. 8§ 404.1520(f)
Finally, in the fifth step, the ALJ determines whether the claimant could adjusthén work
existing in the national economy, considering factors such as ageatieduand work
experience. If so, the claim@is not disabled. 20 C.F.R. 8 404.1520(Q).
C. The ALJ’s Decision

On October 25, 2011, the ALJ issuedlecision denyindlaintiff's claims. (R.7-19)
The ALJ followed the fivestep procedure in making his determination Baintiff had theRFC
to perform medium work as defined in 20 C.F.8.404.156{c), with some additional
environmental restrictiongnd therefore, was not disabled. (R. 13,)16&\t the first step, the
ALJ determined thaPlaintiff had not engaged in substantial gainful activity since October 12,
2002, the alleged onset date, through June 20, 2009, the date last insufigt) ARthe second
step, the ALJ found the followingevere impairmentsCOPD and diabetes mellitugld.) At
the third step, the ALJ concludéuat Plaintiff's impairments, in combination or individually, did
not meet or equaln impairment included ithe Listings (R. 12-13.)

At the fourth step, the ALJ found thRtaintiff couldperform medium work as defined in
20 CFR 8404.1567(c), except that he must avoid moderate exposure to fumes, dust, odors,
gases, and other respiratory irritants as well as hazards, machinery, ansl h@glit314.) The
ALJ found that Plaintiff was unable to perform his paevantwork as a firefighterwhich was

a heavy exertion positiobecausélaintiff was limited to medium exertion workR. 14.)
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The ALJ found that Raintiff could fift [twenty-five] pounds frequently and [fifty]
pounds occasionally; stand, and/or walk for [six] hours ieighthour [work]day, [andit for
six hours in an eightour [work]day.” (Id.) As to Dr. Weiden’s opinion that Plaintiff was
capable of doing less than a full rangesetlentary work, the ALJ found that “the substantial
medical evidence of record contradicts this opinion”,athdis assignedhis opinion “little
weight” (Id.) The ALJ foundthat Paintiffs medically determinable impairments could
reasonably be expected to cause the alleged symptoms, but that Platatiéisentg€oncerning
the intensity, persistencand limiting effec$ of his symptomswere not credible to the extent
they were inconsisténvith the ALJ’'s RFC assessmerftd.)

At the fifth step,“based on the tdstony of the vocational expert. . considering the
claimant’s age, education, work experience, and residual functional capaeitplJ found
Plaintiff was*“capable of making successful adjustment to other work that existed in significant
numbers in the national econorhyR. 16.)

D. Analysis

The Commissioner moves for judgment on the pleadings, seeking affirmatithre of
denial ofPlaintiff's benefits on the grounds thidite ALJapplied the correct legal standards to
determine that Rintiff was not disabledand that the factual findings are supported by
substantinevidence. $ee generallDef. Mem) Plaintiff crossmoves for judgment on the
pleadingscontending the ALidncorrectly (1) assigned “little weight” to Dr. Weiden’s opinion
under thetreating physician rulg(2) discreditedPlaintiff's statements as to his symptoms; and
(3) ignored contradictory testimony from the VE regarding Plaintifiditg to adjust to other
work existing in the national economySee generally?l. Mem.) Alternatively, Plaintiff seeks

remand. $eed. at13-14.)
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Upon review of the record, the Court finds that the ALJ applied the correct legal
standards and his decision is supported by substantial evidence. Plaintiff's asytontre
contrary are meritless.

1. Unchallenged Findings

The ALJ’s findings as to gps one to threare unchallenged(Seeid. at13.) Upon a
review of the record, the Court concludes that the ALJ’s findings at steps onghthinoeie are
supported by substantial evidence.

2. Plaintiff's RFC

a. The ALJ’s RFC Assessment

The ALJ found that Plaintiff retained the RFC to perform medium work, with the
additional restrictions that Plaintiff avoid “even moderate exposure tosfuthist, odors, gases,
and other respiratory irritants” and all “hazards, machinery, or heights.” (R4.13Vedium
work involves lifting no more than fifty pounds, and frequently lifting or carrying abject
weighing up to twentfive pounds. 20 C.F.R. 8 404.1567(c). Medium work also involves
standing and/or walking for six hours in an etgbur workday, ad sittingfor the remaining
time. SeeSSR 8310, 1983 WL 31251, at *6"Use of the arms and hands is necessary to grasp,
hold, and turn objects, as opposed to the finer activities in much sedentary work, which require
precision use of the fingers as Wwak use of the hands and armdd. Finally, “[ijn most
medium jobs, being on orefeet for most of the workday is criticalld.

Turning to this action, Plaintiff had the burden of proving that he was unable to perform
medium work. See Poupore. Astrue 566 F. 3d 303, 3086 (2d Cir. 2009) (explaining that at
the fifth step, the Commissioner has the “limited burden” of showing “that theverksin the

national economy that the claimant can do” and that the Commissioner “need not provide

21



addtional evidence of the claimant’s residual functional capacitpiring the relevant period
(October 12, 2002 through June 30, 2009), there are no records indicating that Namtiff
unable to perform medium duty work, other than the environmental restrictions noted by the
ALJ. The ALJ was entitled to rely on the lack faidings regarding Plaintiff's physical
capabilitiesin assessingis RFC. SeeDumas v. Schweiker12 F.2d 1545, 1553 (2d Cir.1983)
(“The Secretary is entitled to rely not only on what the record says, but also on dibwesd mot
say.”); accord Diaz v. Shalal&9 F. 3d 307, 315 (2d Cir. 1995) (declining plaintiff's request to
remand for further proceedinde solicit evidence fronplaintiff's physicians as to whether
plaintiff could sit for prolonged periods because eachisfphysicians evaluatelis physical
capabilitiesand the ALJ was entitled to rely on the absence of that finding in determining that
plaintiff could perform sedentary work).

Substantial evidence in the record supported the ALJ's RFC assessiNetdbly,
Plaintiff testified that, at the time he retired from full fire duty in October220@ felt fine. (R.
101.) There are no medical records indicatthgt he suffered from anghysicalimpairments
until June 2004, when he sought treatment for his astimaune 2004, Dr. Prezant noted that
Plaintiff's lungs were clear, and that Plaintiff was working at that.tinle. 334.) In August
2004, Plaintiff's lungs were clear, and his asthma was classified as, stabépt during periods
of humidity. (R. 331.) In November 2004, his lungs were clear and his astigenawas
classified as stable. (R. 330Reportsassociated with these appointments indicate that Plaintiff
was capable of full duty work. (R. 3188.) A chest xray taken in April 2006 revealed normal
results. (R. 347.) A September 2007-€an of Plaintiff's chest revealed calcified nodules in
Plaintiff's lungs (R. 265); however, a physical examination conducted the following month

yielded normal results, except forase breathing sounds (R. 256). In February 2009, a chest x
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ray revealed normal results. (R. 41P)aintiff's lungs were clear,gain, at a February 2009
examination. (R. 342.)

Additionally, medicalrecords 6r some of thereatment that occurred after the relevant
period supports the ALJ's RFC assessment. In October 2009, Plaintiff reported thas he wa
using his Albuterol inhaler occasionally, and no longer used his Advair inhaler. (R. IB24.)
December 2009, Plaintiff reported that respiratory irritants only “oconaBly” caused reactions.

(R. 323.) Dr. Prezant found that Plaintiff's lungs were clear and that his conditlompeoved
and was stable.1d.)) Pulmonary testing revealed reduced FEV1 and FVC levels; however, the
spirometries were interpreted as normal. (R. 271, 274, 280, 438.)

The record indicatethat Plaintiff experienced problems with nasal and sinus congestion
during the relevant period, as well as earaches impacted earwax However, none of the
medical records establish that these problems impaired Plaibéffond the environmental
restrictions the ALJ established. Further, Plaintiff indicated that his medicatigpreved his
nasal congestion after a fewimates (R. 330) and that histlasa attacks lasted no more than
twenty minutes R. 102. Accordingly, the Court finds thathe ALJ's RFC assessment was
supported by substantial evidence.

b. Application of Treating Physician Rule to Dr. Weiden’sOpinion

Plaintiff contends that the ALJ erred in assigning “little weight” to Dr. Wegle
September 17, 201RFC assessment. (Rllem. at2-9.) In particular, Plaintiff contends that
under the treating physician rullhe ALJ was required to explams decision to assign “little
weight” to Dr. Weiden’sopinion in greater detail than simply stating that “the substantial

medical evidence of record contradic”. Weiden’'s RFC assessmeifld. at 6.)
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An ALJ must give controlling weight to the opinion of a treating physician with respec
to “the natureand severity of [@laimant’d impairment(s).” 20 C.F.R. § 416.927(c)(8ge also
Shaw v. Chater221 F. 3d 126, 134 (2d Cir. 2000\ claimant’s treating physician is one “who
has provided the individual with medical treatment or evaluation and wehorltead an ongoing
treatment and physicigoatient relationship with the individual.Schisler v. Bower851 F. 2d
43, 46 (2d Cir. 1988)A treating physician’s medical opinion regarding the nature and severity
of a claimant’s impairment is given controlling weight when it is “veelpported by medically
acceptable clinical and laboratory diagnostic techniques, and is not inenohsisth other
substantial evidence in the recordBurgess v. Astrye537 F. 3d 117, 128 (2d Cir. 2008)
(quotation marks and alteration omitted).The Second Circuit has noted that “[w]hile the
opinions of a treating physician deserve special respect . . . they need not be givenngpntroll
weight where they are contradicted by other substantial evidence in thd.redazore v.
Astrue 443 F. App’x 650, 652 (2d Cir. 201{guotingVeino v. Barnhart312 F. 3d 578, 588 (2d
Cir. 2002)). Where a treating source’s opinion is not goamtrollingweight, the proper weight
accorded by the ALJ dependpon several factors, including: “(i) the frequency of examination
and the length, nature, and extent of the treatment relationship; (ii) the evidenppan f the
opinion; (iii) the opinion’s consistency with the record as a whole; and (iv) whigthepinion
is froma specialist.” Clark v. Comm’r of Soc. Sed43 F. 3d 115, 118 (2d Cir. 1998ge also
20 C.F.R. 8§ 416.927(c)(Zp). The ALJ must clearly state his or her reasons for not giving
controlling weight to a treating physician’s opinioBee Halloran vBarnhart 362 F. 3d 28, 31
32 (2d Cir. 2004).

Turning to the instant actiothe ALJ correctly assigned “little weight” to Dr. Weiden’s

opinion. In a reported date&eptember 17, 2011, approximately two years after the relevant
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period closed, Dr. Weiden provided an RFC assessment of Plaintiffl570.) Dr. Weiden
indicated that the report covered the period October 12, 2002 to September 17, 2011. (R. 157.)
Dr. Weiden opined that Plaintiff could stand or walk for less than two hours in arheig
workday; could sit for less than two hours in an elghiir workday; could liftor carry five
pounds, but not more than ten pounds, and for no more thathids of an eighhour
workday; would need frequent breaks; and would need two or more sicleaegysnonth. (R.
15758.) Dr. Weiden opined that Plaintiff must avatl exposure to temperature changes,
humidity, wetness, cigarette smoke, perfumes, soldering fluxes, cleaningrsgl@imes, odors,
gases, dust, and chemicals. (R. 159.) He further opined that Plaintiff would bestdfhinety
percent of his workday and that he would be “incapable of even ‘low stress’ jothg.” (

These findings are unsupported by the record. HnstWeiden’s RFC assessment is
contradiced by Plaintiff's statementstor examplePlaintiff told the ALJ thatwhen he retired
in 2002, which is also the alleged onset date for his DIB applicatien;felt fine” (R. 101.)
Indeed, he did not seek medical treatment until 2004. 2004, Platiff indicated to his
physicians that he was working, although he did not specify the nature of his (RwrR34.)
Indeed, Plaintiff submitted a form indicating that he worked on a biannual basitgys at a
time, from 2007 to 2009. (R. 18¥.) These admissions contradict Dr. Weiden’s opinion that
Plaintiff would be “off task” ninety percent of a work day and that Plaintdt Wincapable of
even ‘low stress’ jobs.” (R. 159.Moreover,Plaintiff also indicatedhat, during the relevant
period and beyond, he continued to smoke cigarettes23R. 265, 326, 330, 334, 342These
admissions stand in contrast to Dr. Weiden’s opinion that Plaintiff could not work bdoause

must avoidall exposure to, among othespiratory irritantscigarettes.(R. 159.)
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Second, Dr. Weiden’s RFC assessment is contrary to the medaahee in the record.
There areno other medical records indicating that Plaintiff suffered from physictilatesns of
any kind. With respect to the enviroamal restrictionsthe medical records from other
physicians do not support Dr. Weiden’s severe restrictions. (R. 256, 263133@2, 347.)
Third, Dr. Weiden’s RFC assessmeantnot substantiated by any clinical testing or objective
findings. Cf. 20 C.F.R. 8§ 404.1527(c)(3}“The more a medical source presents relevant
evidence to support an opinion, particularly medical signs and laboratory findings, tae mor
weight we will give that opinio) Under these circumstances, the ALJ did not err in asglg
Dr. Weiden'’s opinion “little weight.”See Veinp312 F. 3d at 588 (affirming the ALJ’s decision
to give little weight to the treating physician’s opinion as that opinion was “cgntoathe
findings of the consultative examination” and not suppdoietbbjective evidence” and it “was
within the province of the ALJ” to resolve conflicting medical opinions).

Finally, the Court declines to remand this action for the fLéxplain in greater detail
his decision to assigfiittle weight” to Dr. Weiders opinion. It is evident from the record that
the ALJ’s decision would not change on remantinder these circumstances, remand is
unnecessary.The Second Circuit has explained that “[w]here application of the correct legal
principles to the record could lead [only to the same] conclusion, there is no need to require
agency reconsideration.”Zabala v. Astrue595 F. 3d 402409 (2d Cir. 2010)(declining to
remand even though the ALJ failed to satisfy the treating physiciarasulee medical record
that the ALJ overlooked would not have altered the ALJ's disability determinédiooting
Johnsorv. Bowen 817 F. 2d 983, 986 (2d Cir. 198))see also Halloran362 F. 3d at 333
(declining to remand even when the ALJ failed to provide “good reasons” for thhtwgeien to

a treating physician’s opinion).
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C. Plaintiff's Credibility

Plaintiff contends thathe ALJ erred in discreditinlgis statementesegardingthe severity
of his symptoms. (Pl. Mem. &-4, 67.) The Second Circuit recognizes that subjective
allegations of pain may serve as a basis for establishing disalSkey.Taylor v. Barnhar83 F.
App’'x 347, 350 (2d Cir2003). However, the ALJ is afforded discretion to assessitbeibility
of a claimant and is not “required to credit [Plaingfftestimony about the severity of her pain
and the functional limitations it cause@brrealeEnglehart v. Astrue687 F.Sup. 2d 396, 434
(S.D.N.Y.2010)(quotingRivers v. Astrue280 F. Appx 20, 22 (2d Cir2008)). In determining
Plaintiff's credibility, the ALJ must adhere to a tvetep inquiry set forth by the regulationSee
Peck v. Astrue2010 WL 3125950, at *4 (E.D.N.Y. Au@, 2010). First, the ALJ mustonsider
whether there is a medically determinable impairment teasonablycould be expected to
produce the pain or symptoms alleged. 20 C.F.R. 8§ 404.152980R.D67p. Second,fithe
ALJ finds that the individual suffers from a medically determinable impairmenteéhaonably
could be expected to produce the pain or symptoms alleged, then the ALJ is to evaluate the
intensity, persistence, and limiting effects of the indivitkigymptoms to determine the extent
to which they limit the individués ability to work. 20 C.F.R§ 404.1529(c).

When the ALJ finds that the claimésittestimony is not consistent with the objective
medical evidence, the ALJ is to evaluate the claihsat@stimony in light of seven factor®)
the claimarits daily activitiesy(2) the location, duration, frequency, and intensity of the §ajn;
precipitating and aggravating facto(d) the type, dosage, effectiveness, and side effects of any
medicatios taken to alleviate the paif5) any treatment, other than medication, that the
claimant has receive@6) any other measures that the claimant employs to relieve the pain; and

(7) other factors concerning the claimantunctional limitations and restrictions as a result of
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the pain. 20 C.F.R8 404.1529(c)(3)(i)vii).

The Second Circuit has stated thaff the ALJ rejects plaintifs testimony after
considering the objective medical evidence and any other factors deemed r¢&hentust
explain that decision with sufficient specificity to permit a reviewing courtelmda whether
there are legitimate reasons for the Ad dlisbelief.” Correale-Englehart687 F. Supp. 2d at
435. When the ALJ neglects to discadength hercredibility determination with sufficient
detail to permit the reviewing court to determine whether there are legitimatmsdas the
ALJ's disbelief and whether her decision is supported by substantial evidence, remand is
appropriate. Id. at 43536, see #0 Grosse v. Comimof Soc. Sec.2011 WL 128565, at *5
(E.D.N.Y. Janl14, 2011)(finding the ALJ committed legal error by failing to apply factors two
through seven)yalet v. Astrug2012 WL 194970, at *22 (E.D.N.Y. Jan. 23, 2012) (remanding
the case wherthe ALJ"consideredsome, but noall of the mandatoryfactors).

Turning to the instant action, the ALJ found thHaintiff's “medically determinable
impairments reasonablycould be expected to cause the alleged sympforhat that his
statements concerning the intensity, persistenead limiting effect of[his] symptom$ were
not credibleto the extent thathey wereinconsistent with the REC (R. 14.) Substantial
evidence irthe record supports the ALJ’s credibility determination.

First, during the course of this litigatiorRlaintiff contradicted himself regarding his
capabilities. Plaintiff filed his DIB application in 2010, alleging that he became disabted
October 12, 2002. (R. 170, 195.) Yet, at his hearing, he testified thahen he retiredrom
the FDNY in October 2002, he “felt fineand that his impairments did not develop until later.
(R. 101.) Moreover,Plaintiff admitted that he worked, at least intermitterdiy;ing the relevant

period(October 12, 2002 through June 30, 2009). (R. 388:87.) Plantiff also claimed that
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any exposure taespiratory irritantsaggravated his conditions. (R. 102.) However, he
continued to smokeigaretteson a daily basis during the relevant period and beydRd 256,
265, 326, 330, 334, 342.)

The medical evidence supports the ALJ’s credibility determination as Riintiff did
not seek treatment for his impairments until 2004, and at that time, denied taking any
medications for his impairments. (B34.) SubsequentlyPlaintiff’'s asthma stabilized with use
of Advair and Albuterol. (R. 3332.) Plaintiff continued to complain about nasal and sinus
congestion. (R. 3381.) Howeverthere were no further reports regarding Plaintiff's treatment
for his impairments until September 2007, nearly five years after the alleget dais of
October 12, 2002. (R. 343.)t was not until after the relevant periatbsedthat Plaintiff
complained of difficulty breathingrom climbing a flight of stairs. (R. 324.But, at the same
time, Plaintiff did not experience breathing problems when walking or golfilt) Notably, he
denied any other medical issuesld. For all of these reasons, the ALJ did not err in
discrediting Plaintiff’'s statements regarding the severity of his symptoms.

d. ALJ’s Reliance on VE

Plaintiff contends that the ALgnored the VE's initial finding that no work existed that
an individual with an RFC for medium work with the environmental restriction of angpelren
moderate exposure to respiratory irritants could perform. (Pl. Meml@) Plaintiff is correct
that after this initial testimonythe ALJ pressad the VE about various pdions that an
individual with Plaintiff's RFC could perform. (R.05-08) Ultimately, the VE testified that
such an individual could work &mgger in a supermarket athand packer. (R. 108.T.he ALJ
was entitled to rely on the VE’s testimony irmc@ing his decisionSee20 C.F.R. § 404.1566(e)

(“If the issue in determining whether you are disabled is whether your wdskcgkil be used in
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other work and the specific occupations in which they can be used, or there is dysimilar
complex issue, wenay use the services of a vocational expert or other spetjaliBhus, the
ALJ’s decision was supported by substantial evidence.

Plaintiff further contends that the ALJ ignored the VE’s finding thate were no jobs
available foran individual with an RFC for medium workithv the environmental restriction of
avoiding all exposure to respiratory irritantéPl. Mem. at 1612.) At the hearing, Plaintiff's
attorney solicited this testimony from the VE (R08-09, which was baseddely on Dr.
Weiden'’s opinionR. 159) As set forth above, the ALJ did not err in assigning “little weight” to
Dr. Weiden’'s RFC assessmeand thus, did not err in ignoring testimony from the VE based
solely on Dr. Weiden’s RFC assessmemiccordingly, the Court concludes that the ALJ’s
decision finding Plaintiff was not disabled was supported by substantial evidence.

CONCLUSION

For the foregoing reasons, the Commissioner’s motion for judgment on the pteeding
granted. Plaintiffscrossmotion for judgment on the pleadings is denied. The appeal is
dismissed.

SO ORDERED.
Dated: Brooklyn, New York
September 82014
/sl

DORA L. IRIZARRY
United States District Judge
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