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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
JEFFREY DELMORAL, on behalf of himself
individually and all ober similarly situated,
MEMORANDUM AND ORDER
Plaintiff, 13-CV-242 (RRM) (SMG)
- against -
CREDIT PROTECTION ASSOCIATION, LP,
Defendant.
___________________________________________________________ X

ROSLYNN R. MAUSKOPF, United &tes District Judge.

Plaintiff Jeffrey Delmorabrings this action againdefendant Credit Protection
Association, LP (“CPA”), alleginghat a letter CPA sent to Detiral violated various provisions
of the Fair Debt Collection Bctices Act, 15 U.S.C. § 1692 seq (the “FDCPA”). Gee
Compl. (Doc. No. 1).) Before the Courteddelmoral’s motions for class certification and
summary judgment, (Doc. Nos. 34, 35), and GPé&bss-motion for summary judgment, (Doc.
No. 40). For the reasons set forth below, Delati®motions for class céfication and summary
judgment are DENIED, and CPA’s motiar summary judgment is GRANTED.

BACKGROUND
1. Factual Background

The following facts are taken primarily frometiparties’ statements of material fact
submitted pursuant to Federal Rule ofiORrocedure 56 and Local Rule 56.1, and are
undisputed except where otherwise noted.

CPA was in this case acting as a debt ctdieand attempting to collect home cable
television debt from Delmoral drehalf of Time Warner of Nework City (“Time Warner”).

(Pl’s Rule 56.1 Statement (Doc. No. 38) ab%®; Def.’s Rule 56.1 Statement (Doc. No. 44) at
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11 5-6.) CPA mailed three debt collection letterBelmoral, each consisting of one sheet of
paper with writing on the frontra back. (Pl.’s Rule 56.1 Statent at [ 7-8; Def.’s Rule 56.1
Statement at 11 7-8.)

CPA mailed Delmoral the first colleom letter, dated December 15, 2011 (the
“December 15 Letter”), on or about December2®1. (Pl.’s Rule 56.1 Statement at 1 9, 12,
Def.’s Rule 56.1 Statement at 11 9, 12.) The fronhaf letter stated, in part: “The records of

Time Warner of New York City indicateahyour account in the amount listed above is
seriously past due. . .Credit Protection Association is a professional collection agency retained

by Time Warner of New York City and is authorizedtake all appropriate steps to collect this
debt.” (December 15 Letter (Doc. No. 1-1 at 1) at 2 (ECF Pagination); Pl.’s Rule 56.1 Statement
at 11 10-11; Def.’s Rule 56.1 Statement at(f1l1.) The back of the December 15 Letter
contained the following validation notice:

The Fair Debt Collection Practices Act requires that we, as the debt collector,

inform you that: unless you, withithirty days after receipdf this intial notice,

dispute the validity of the debt, or any pon thereof, the debt will be assumed

valid by the debt collector. If you notify éhdebt collector imwriting within the

thirty-day period that the debt, or amportion thereof, is disputed, the debt

collector will obtain verification of the d or a copy of judgment against you

and mail it to you. If requested in writingithin thirty days, the debt collector

will also provide you with the name aratdress of the original creditor, if

different from the current creditor.
(December 15 Letter at 3; Pl.’s Rule 56.1 Statement at [ 10-11; Def.’s Rule 56.1 Statement at
19 10-11.) Delmoral asserts that he receiliedDecember 15 Letter @m about December 24,
2011, which CPA challenges on thesisathat it ordered that thetter be sent on December 15,
2011. ComparePl.’s Rule 56.1 Statement at § ¥8th Def.’s Rule 56.1 Statement at § 13.)

The second collection lett@PA sent to Delmoral was dated January 6, 2012 (the

“Partial Payment Letter”), although the parttksagree as to when CPA mailed the letter.



(ComparePl.’s Rule 56.1 Statement at 15, W&h Def.’s Rule 56.1 Statement at I 15, 18.)
Delmoral asserts that he reesd the Partial Payment Letten or about January 17, 2012, which
CPA disputes, stating that it ordered kiger to be sent on January 6, 201CorfiparePl.’s

Rule 56.1 Statement at 1 1@th Def.’s Rule 56.1 Statement at § 19.) The Partial Payment
Letter stated in part: “Thank you for your paymsh#{nd/or item return(s). This has been
credited to your account leaving a balanc8[&EDACTED].” (Partial Payment Letter (Doc.

No. 1-1 at 4) at 5 (ECF Pagtman).) The Partial Payment Lettdid not contain a validation
notice. (Pl.’s Rule 56.1 Statement at | 17; Défrge 56.1 Statement at § 17.) CPA asserts that
Time Warner had instructed it to credit Delral's account $200 because of a payment made on
or about January 6, 2012. (Def.’s Rule 56.1 Statement at  34.)

CPA mailed Delmoral the third collectiontter, dated January 23012 (the “January 23
Letter”), on or about January 25, 2012. (Pl.’3eca6.1 Statement at | 20, 26; Def.’s Rule 56.1
Statement at 1 20, 26.) The frofthat letter contained, ipart, the following language:

Be advised that the thirty (30) day valithn period discussed in our first letter

concerning the validity of your debt will pagsthin the next three (3) weeks. If

you do not seek validation, we will assuthat your debt is valid at the end of

that period.

(the “Three-Week Language”) (Jamy&3 Letter (Doc. No. 1-1 at &t 8 (ECF Pagination); Pl.’s
Rule 56.1 Statement at 11 21-22; Def.’'s Faflel Statement at 1 21-22.) The back of the
January 23 Letter contained a validation noidiemtical to the onéound on the December 15
Letter. (January 23 Letter at 8-9; PI.’sI®E6.1 Statement at 1 23—-24; Def.’s Rule 56.1
Statement at 1 23—-24.) Delmoral assertshbaieceived the January 23 Letter on or about
January 31, 2012, which CPA challenges on the Ifaaist ordered thate letter be sent on

January 23, 2012.CpmparePl.’s Rule 56.1 Statement at  2ith Def.’s Rule 56.1 Statement

at 1 27.) Each of the three collection letters contains an instructitre front toward the



bottom stating: Please see reverse side for important informatioh! (December 15 Letter at
2; Partial Payment Letter at 5; January 23dradt 8; Pl.’s Rul®6.1 Statement at Y 23-24;
Def.’s Rule 56.1 Statement at 1 23-24.)

CPA maintains that it sent the January 23 Letter more than thirty days after the December
15 Letter by mistake. (Def.’s 56Statement at { 40.) It claims that its policy is to send an
initial letter (the“Initial Letter”) in the formof the December 15 Letter, and then send a second
letter (the “Second Letter”) tweniyne days later in the form e January 23 Letter, and that
this was the “collectiostrategy” programed into Delmoral’s accound. at 1 35, 39.)
According to CPA, “if the program associateifhathe strategy on plaintiff's account had been
followed, the Second Letter would have beemnt 24 days after the Initial Letter.1d( at § 40.)
CPA attributes the mistake to various caudeslaims that whemelmoral made the $200
payment it placed his account on hold, but bec@&moral subsequently returned certain
equipment it automatically, unintentionally, andhe@ut human direction triggered the collection
strategy to resume, and as a reghk, Second Letter in the strateggs sent to the plaintiff.Id.
at 19 37—-38") Delmoral disputes these assertionsjrajdte returned the equipment before he
made the $200 payment, and that “CPA had no poéiggrding the timing of the second letter.”
(Pl.’s 56.1 Counter-Statement (Doc. No. 50) at 1 34, 35, 37, 40.)

2. Delmoral’'s FDCPA Claims
The purpose of the FDCPA is “to eliminatbusive debt collection practices by debt

collectors, to insure that those debt collestoho refrain from usingbusive debt collection

1 CPA alternatively explains the mistake in its opposition to Delmoral’s motion as “an unknown and
unintended programming error, coupled with Plaintiff's payments, equipment return, and delays

in mailing associated with the holidayand later states that the Second Lretteas not sent as programmed, to the
best of CPA’s knowledge, due to mailing disruptions due to the holidays.” (Dedtis Kpp’n Summ. J. (Doc. No.
46) at 2-3.)



practices are not competitively disadvantaged,taqmomote consistent State action to protect
consumers against debt collection abuses.” 153J%1692(e). One of the protections that the
FDCPA established is the requirement that @eliectors provide comsners with a validation
notice as prescribed in § 16928ection 1692g(a) states that wiithive days of the initial
communication with a consumeraonnection with the collection ainy debt, the debt collector
must provide the consumer with a written notice containing:

(1) the amount of the debt;

(2)  the name of the creditor tehom the debt is owed;

(3) a statement that unless the consumer,iwithirty days after receipt of the

notice, disputes the validity of the debt, or any portion thereof, the debt will be

assumed to be valid by the debt collector;

(4) a statement that if the consumer notifies the debt collector in writing

within the thirty-day period that the delar any portion thereof, is disputed, the

debt collector will obtain verification of ¢hdebt or a copy of a judgment against

the consumer and a copy of such vedfion or judgment will be mailed to the

consumer by the debt collector; and

(5) a statement that, upon the consumer’gtamn request within the thirty-day

period, the debt collector will provide the consumer with the name and address of

the original creditor, if diffenet from the current creditor.
In addition, § 1692g(b) prohibieny activities or communicains during the thirty-day
validation period that “overshadowy [are] inconsistent with the disclosure of the consumer’s
right to dispute the debt oequest the name and addrebthe original creditor.”See generally
Russell v. Equifax A.R,S4 F.3d 30, 35 (2d Cir. 1996)X'notice is overshadowing or
contradictory if it would make thleast sophisticated consumeremain as to her rights.”).

Delmoral does not dispute the adequacthefvalidation notices contained in the

December 15 Letter or the January 23 Letteghpect to any of CPA’s conduct in the thirty-day

validation period following the December 15 Letténstead, Delmoral maintains that, by the



time CPA mailed the January 23 Letter, théahivalidation period following the December 15

Letter had expired, and that thenuary 23 Letter therefore gtad Delmoral a new validation

period of thirty days. (Compl. at#8—31.) Delmoral’s first cause of actfaherefore alleges

that the Three-Week Language on the front of the January 23 Letter violated 8§ 1692g(b), because
it incorrectly stated that the new validation pdrivould lapse within tlee weeks, not thirty

days. [d. at 11 37-41.) For the same reason, Delmoral alleges that the Three-Week Language
violated § 1692e, which prohibits “any false, datoee, or misleading representation or means in
connection with the collectioof any debt,” and § 1692e(2)), which prohibits “false

representation of . . . the clater, amount, or legal statasany debt . . . .” Id. at 1 42—43.)

In support of class certification, Delmoraisarts that the January 23 Letter is a “mass
computer-generated form notice, on whastly the individual class members’ personal
information, such as their names, addresses andrarof debt varies.” (Pl.’s Mem. Supp. Class
Certif. & Summ. J. (Doc. No. 36) at) He seeks to certify a claskall persons who were sent a
letter by CPA containing both the Threee®k Language and a validation notichl.)(

Specifically, Delmoral proposdke following class definition:

All natural persons residing in New Yorka® to whom defendant sent a letter in

an attempt to collect a consumer dehtbehalf of Time Warner of New York

City within the period from January 18012 to and includigp January 15, 2013

which letter was in substantially the safaem as Exhibit 3 to the Complaint [the

January 23, 2012 letter], and which letitates, in sum or substance:

Be advised that the thirty (30) day valithn period discussed in our first letter

concerning the validity of your debt will pagsthin the next three (3) weeks. If

you do not seek validation, we will assuthat your debt is valid at the end of

that period.

(Id. at1.)

2 Delmoral has withdrawn his second cause of action, which also alleged violations of §§ 1628€)(8p and

1692¢g, based on the portion of the Three-Week Language that stated “If you do not seek validation, we will assume
that your debt is valid at the end of that period.” '§Plem. Supp. Class Certif. & Summ. J. (Doc. No. 36) at 35

n.1l; Compl. at 1 45.)



DISCUSSION
1. Class Certification
a. Legal Standard

Class actions were designed to be “an ettoppgo the usual rule that litigation is
conducted by and on behalf oktindividual named parties onlyGen. Tel. Co. of Sw. v.
Falcon 457 U.S. 147, 155 (1982) (quotidlifano v. Yamasak#42 U.S. 682, 700-01 (1979)).
An appropriately composed class “saves tlseueces of both the cdarand the parties by
permitting an issue potentially affecting every §ganember] to be litigated in an economical
fashion under Rule 23.1d. (quotingCalifang 442 U.S. at 701) (alteration in original).

Federal Rule of Civil Procedure 23(a) ptagh four threshold requirements for the
certification of a class: (1) numerosity (“the clesso numerous that joinder of all members is
impracticable”™), (2) commonality (“there are questions of law or fact common to the class”),
(3) typicality (“the claims or defenses of the reg@ntative parties are typical of the claims or
defenses of the class”), and (4) adequacy miesentation (“the representative parties will fairly
and adequately protect the interests of the claggg.court determines that those requirements
are met, it must then consider whether the pgegdalass action is apprage under Rule 23(b).
In this case, Delmoral has moved for class gedtiion under Rule 23(b)(3), which states that a
class action may be maintainedttie court finds that the quiisns of law or fact common to
class members predominate over any questiffestag only individual members, and that a
class action is superitw other available methods for figiand efficiently adjudicating the
controversy.”

In determining whether the Rule 23 requirersdmve been met, “adrict judge should

not assess any aspect of the merits unitkat@ Rule 23 requirement . . . .” Inindial Pub.



Offerings Secs. Litig471 F.3d 24, 41 (2d Cir. 2006). Tlsaid, class certification often
involves considerations “that are enmeshetth@factual and legadsues comprising the
plaintiff’'s cause of action,Falcon, 457 U.S. at 160 (internal quotation marks omitted), and the
court must make a “definitive assessment of Rule 23 requirements, notwithstanding their overlap
with merits issues.” In rinitial Pub. Offerings Secs. Litigd71 F.3d at 41. A party seeking
class certification must establish by a preponaezaf the evidence that the criteria for class
certification are satisfietl. Teamsters Local 445 Freight Div. f&&on Fund v. Bombardier Inc.
546 F.3d 196, 202 (2d Cir. 2008ead-Alvarez v. Eltman, Eltman & Cooper, RZ37 F.R.D.
26, 31 (E.D.N.Y. 2006) (“The burden for establishing the criteria for class certification is on the
party seeking that certificatioi. Because the Court finds that Delmoral’s motion for class
certification fails under the commonality angigality prongs, it doesot address the other
requirements under Rule 23.
b. Rule 23(a)(2)(3) — Commonality and Typicality

In practice, the commonality and tgplity requirements tend to merg8ee Falcon457
U.S. at 157 n.13ylarisol A, 126 F.3d at 376. Commonality under Rule 23(a)(2) requires a
“showing that common issues of fact or law e=isd that they affect all class memberksé€one
v. Ashwood Fin., Ing257 F.R.D. 343, 351 (E.D.N.Y. 2009). However, “[a]ny competently
crafted class complaint literally raises common questiowsal-Mart Stores, Inc. v. Duke$31
S.Ct. 2541, 2551 (2011) (quoting Nagareda, ClastfiCation in the Age of Aggregate Proof,
84 N.Y.U. L. Rev. 97, 131-32 (2009)) (internal catan marks omitted). Commonality thus
requires the plaintiff to demonstrate that tresslmembers have suffered the same injury, not

merely that they raise common questions or ¢liahthey have all suffed a violation of the

3 “To establish by a preponderance of the evidence meansiwgsly to prove that something is more likely so than
not so.” Duke Labs., Inc. v. United Stat&22 F. Supp. 400, 406 (2d Cir. 1963).
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same provision of lawld. (citing Falcon at 157). “Their clans must depend upon a common
contention[, which] must be of such a naturat this capable of elsswide resolution — which
means that determination of its truth or falsity wélsolve an issue that is central to the validity
of each one of the claims in one stroké&d’

Typicality under Rule 23(a)(3) “requires thhe claims of the class representatives be
typical of those of the class, and ‘is satisfidaen each class member’s claim arises from the
same course of events, and each class memdezs similar legal arguments to prove the
defendant’s liability.””Marisol A, 126 F.3d at 376 (quoting In Brexel Burnham Lambert
Grp., Inc, 960 F.2d 285, 291 (2d Cir. 1992)). The purposthisfrequirement is to “ensure that
the class representative is not subjectuaigue defense which could potentially become the
focus of the litigation.”Annunziato v. Collecto, Inc293 F.R.D. 329, 337 (E.D.N.Y. 2013).

Courts have found that commonality and tgity are not sasified in the FDCPA
context where a plaintiff's cause oft@n is premised upon sequencing errddge, e.gVu v.
Diversified Collection Servs., In293 F.R.D. 343, 353 (E.D.N.2013) (denying a proposed
class because “[flor each class member, the califbevrequired to determine what contact with
Defendant constitutes the ‘initial communicatida’legal question) and when the initial
communication took place (a factual questiongf);Hughes v. WinCo FoodNo. 11-CV-644
(JAK) (OPx), 2012 WL 34483, at *5 (C.D. C&012) (finding commonality not met where
“[t]here is simply no manner iwhich the timing of [the relevariaicts] can be proven reliably
with evidence of ‘a single stroK®. It is for this reason thaDelmoral’s proposed class fails.

His claims stem entirely from the Janu&B/ Letter, and alleges that the January 23
Letter in and of itself violates 88 1692edal1692g of the FDCPA. Delmoral’s complaint

expressly acknowledges “[t]hat byettime defendant mailed [the January 23 Letter] to plaintiff



on or about January 25, 2012, the thirty-day véleperiod describeldy defendant in [the
December 15 Letter] had alreadype®d.” (Compl. at § 28.) Furthermore, Delmoral insists that
the January 23 Letter must be interpretetependently from the December 15 LettSesd, e.g.

id. at 1 33 (“[T]he [Three-Week Language] was referring to the validation period in [the
December 15 Letter].”).) In short, Delmotes made clear that his causes of action stem
entirely from the January 23 Letter, that tlaag in no way premised upon CPA’s conduct during
the validation period following the December 15tkeg and that, in light of the fact that

Delmoral received the January 23 Letter aftennit&al validation period had expired, certain
interpretations of the Janya23 Letter are warranted.

Delmoral’s construction of his claims cannotrhaintained across the entire class. Both
the legal and factual analyses of how to interpret the Second Letter and whether § 1692g was
violated will necessarily bdifferent depending on whendlSecond Letter was received,
because Delmoral’s cause of action under 8§ 1692g is premised upon the creation of a new
validation period after the initial thirty-day vadition period had already expired. A consumer
who received the Second Lettetthin the initial validation pead may also have a plausible
cause of action under 8§ 16929 lthsa the overshadowing of tivatial validation notice, a
claim which does not accrue to Delmoral. Bamconsiderations apply to Delmoral’s claims
under 8§ 1692e, which are wholly premised uporctieation of a new validiain period after the
expiration of the first. Even assuming thatBeral has also pled cause of action under
§ 1692e with respect to the initizlidation period, thaanalysis will necessarily be different
depending on when the consumer received the Three-Week Language, because the timing of the

Second Letter would affect the aomt of time, if any, remaining in the initial validation period
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and thus whether, and if so, the manner in which the Three-Week Language was in fact
deceptive or misleading.

For these reasons, each propadads member’s claim woutéquire an individualized
determination of exactly when he or she reedithe First Letter and the Second Letter, the
impracticality of which is readily apparent. Everthis case, Delmorand CPA have disputed
the fine details of the timing of their interact®at almost every step. They dispute when
Delmoral received the December 15 Letter, when Delmoral received the January 23 Letter, and
even whether he returned the equipment befoedter he made his $200 payment. These issues
bear on whether a representation is deceptiveisleading, and make claims related to the
Second Letter difficult to addse without an individualized assenent of the facts. Thus,
Delmoral’s cause of action is thustraanenable to class certificatio®Bee Felix v. Northstar
Location Servs.290 F.R.D. 397, 404 (W.D.N.Y. 2013)r{fling commonality and typicality not
met where class proposal wouldjué&e “mini-hearings . . . tdetermine if the proposed class
members had experienced a similar set of cigtantes as the named plaintiffs.”) (internal
guotation marks and alterations omitted).

Delmoral’'s claims are also atypical in light©PA’s bona fide error defense. CPA states
that it is entitled to the defense because Seeding of the Second Letter outside the normal
letter campaign was unintentional, and thereéorg violation resultingrom that sequence was
also unintentional.” (Def.’s MenOpp’n Summ. J. (Doc. No. 4@} 19.) A debt collector may
escape liability if it satisfie the bona fide error defense ung8el692k, which stat that “[a]
debt collector may not be held liable imyaaction brought under [the FDCPA] if the debt
collector shows by a prepondecarof evidence that the vidian was not intentional and

resulted from a bona fide error notwithstarglthe maintenance ofguedures reasonably
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adapted to avoid any such erroSte Russell4 F.3d at 33—34 (citing 8 1692k). Because CPA
maintains that it sent the Janu@3 Letter outside of the initi@halidation period by mistake, its
defense would apply differently to Delmoral than to members of the proposed class that received
the Second Letter as intended during initial validation period.

For these reasons, Delmoral’s proposedsdass to satisfy the commonality and
typicality requirements under Rule 23, ahd motion to certify class is deniéd.

2. Summary Judgment
a. Legal Standard

Summary judgment is appropriate whea glieadings, depositions, interrogatories,
admissions, and affidavits demonstrate that thexr@amgenuine issues of teaal fact in dispute
and that one party is entitléd judgment as a matter oida See Fed. R. Civ. P. 56(€glotex
Corp. v. Catrett477 U.S. 317, 322 (1986). A genuine isetimaterial fact exists “if the
evidence is such that a reasonable jury@oeturn a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986).

In determining whether a genuirssue of material fact ests, the evidence of the non-
movant “is to be believed” and the court mustvdiall “justifiable” or “reasonable” inferences in
favor of the non-moving partyld. at 255 (citingAdickes v. S.H. Kress & C&98 U.S. 144,

158-59 (1970)); see al&vosseau v. Hauge’d43 U.S. 194, 195 n.1 (2004). Nevertheless, once

* A court may redefine a proposed clasa spontevhere not unduly burdensome. Fed. R. Civ. P. 23(c)(4);
Robidoux v. CelanB87 F.2d 931, 937 (2d Cir. 1993). In Robidoux, the plaintiffs had asserted causes of action
under “three well-defined public assistance programs,’dinehich the appellate court found were suitable for

class certification.Robidoux 987 F.2d at 937. Here, reconstructing a class would require the parties to engage in
discovery and a fact-intensive inquiry to identify amdangle the potential class members as well as their
interrelated and overlapping claims. Delmoral has regéainsisted on the cia as proposed and has not
suggested any potential alternative formulations. The Court declines to engage in that exercise on Hiebehalf.
U.S. Parole Comm’n v. Geragh®45 U.S. 388, 408 (1980) (“That burden [of constructing subclasses] is upon the
respondent and it is he who is required to submit propts#ie court. The court has no sua sponte obligation so to
act.”); Lundquist v. Sec. Paduto. Fin. Servs. Corp993 F.2d 11, 14-15 (2d Cir. 1993) (citi@graghty; Charles

Alan Wright et al., Federal Practice & Pealtire § 1790 (3d ed. 2015) (same).
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the moving party has shown that there is no genas as to any material fact and that it is
entitled to a judgment as a matter of laviag‘nonmoving party must come forward with
‘specific facts showing that thei®a genuine issue for trial,Matsushita Elec. Indus. Co., Ltd.
v. Zenith Radio Corp475 U.S. 574, 587 (1986) (quoting F&J.Civ. P. 56(e)), and “may not
rely on conclusory allegatiors unsubstantiated speculatio§otto v. Aimenad43 F.3d 105,
114 (2d Cir. 1998) (internal citations omittedi other words, the nonmovant must offer
“concrete evidence from whiareasonable juror could retuarverdict in his favor.”Anderson
477 U.S. at 256. Where “the nonmoving pamais the burden of proof at trial, summary
judgment is warranted if the nonmovant failsriake a showing sufficient to establish the
existence of an element essential to [its] cadpéebraska v. Wyoming07 U.S. 584, 590 (1993)
(quotingCelotex 477 U.S. at 322) (internal quotation madkmitted) (alteration in original).
Thus, “[a] defendant moving for summary judgmenist prevail if the plaintiff fails to come
forward with enough evidence to create a genuine factual isbeetti@d with respect to an
element essential to its caséAllen v. Cuomp100 F.3d 253, 258 (2d Cir. 1996) (citing
Anderson477 U.S. at 247-48).

In the Second Circuit, violations tdie FDCPA are assessed under the “least
sophisticated consumer” standadescribed as referring to soone who does “not havle] the
astuteness of a ‘Philadelphia lawyer’ or ettesm sophisticatio of the average, everyday,
common consumer . . . Jacobson v. Healthcare Fin. Serns16, F.3d 85, 90 (2d Cir. 2008)
(citing Clomon v. Jacksqrd88 F.2d 1314, 1318 (2d Cir. 199F)ssell 74 F.3d at 34. This is
an objective standard, meaning the Court me#adtonsider Delmoral’s specific circumstances,
nor assess whether he was,dntf confused by CPA'’s letter§ee Easterling v. Collegténc.,

692 F.3d 229, 234 (2d Cir. 2012) (“By its very nature the least sophistited consumer test

13



pays no attention to the circumstances of thiéquéar debtor in question . . . .”) (citif@lomon
at 1318).
b. Standing

As a threshold matter, CPA contends that Delmoral lacks statodbrgng the instant
cause of action, arguing that he seeks solalyiry damages and has failed to allege any
personal injury. (Def.’s Mem. Supp. Summ(oc. No. 43) at 8 (citations omitted).) But
CPA’s insistence that Delmoral point to persaredi injury misconstrues the law. A consumer
who receives communications irolation of the FDCPA has stamgj to seek statutory damages
without the need to point to an actual inju§ee Miller v. Wolpoff & Abramson, L,B21 F.3d
292, 307 (2d Cir. 2003) (“The FDCPA provides for il for attempting to collect an unlawful
debt . . . and permits the recovery of s@atydamages up to $1,000 in the absence of actual
damages. Thus, courts have held that &dammages are not required for standing under the
FDCPA.”); Massey v. On-Site Manager, In285 F.R.D. 239, 248 (E.D.N.Y. 2012) (“Statutory
damages are available for every consumer ndsosuffered a violatioof FDCPA § 1692e(11),
regardless of whether they wexetually injured or not.”)¢f. Gambardella v. G. Fox & Co716
F.2d 104, 108 n.4 (2d Cir. 1983) (“It is well settled that proof of actual deception or damages
is unnecessary to a recovery of statutory dgsaainder [the Truth in Lending Act].”). As
explained by the court iBhrich v. I.C. Sys., Inc.

[P]laintiffs do in fact have standingebause the FDCPA broadens the traditional

“injury in fact” analysis by expanding thenge and scope ofjuries that create

constitutional standing. Specifically, the FDCPA allows a plaintiff to recover

statutory damages despite the absencactiial damages; in other words, the

“injury in fact” analysis isdirectly linked to the quéisn of whether plaintiff has

suffered a cognizable statutory injurpmdanot whether a plaintiff has suffered
actual damages.
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681 F. Supp. 2d 265, 269-70 (E.D.N.Y. 2016)ginal citatioromitted) (citingRobey v.
Shapiro, Marianos & Cejda, L.L.C434 F.3d 1208, 1212 (10th Cir. 2006)). Accordingly, the
Court finds that Delmoral has standingagsert a cause of action under the FDCPA.

c. Section 1692¢g

Delmoral does not dispute that the valida notice in the December 15 Letter properly
set forth his rights under § 1692mr does he allege that tkevas any communication within
the subsequent thirty-day period that “ovesiwed or contradicted” those rights. Instead,
Delmoral maintains that the January 23 Lettenctviivas sent after the initial validation period
had already expired, created a new thirty-dalyjdation period, anthat the Three-Week
Language on the front of the January 23 Leitarshadowed and contradicted the validation
notice on the back. He acknowledges that theeoihof multiple validation periods presents “a
matter of first impression,” but argues thdtéte is no material difference between a first
validation notice and subsequenadidation notice [sic] whiclstates that it confers FDCPA
rights.” (Pl.’s Reply Class C&f & Summ. J. (Doc. No. 49) at 32.) The Court disagrees for
several reasons.

The thirty-day validatiomperiod under § 1692g, though runniingm the date that the
debt collector provides the debtor with notice sfviilidation rights, isreated by statute, not by
the notice itself. Delmoral cites no authority fbe proposition that a nethirty-day validation
period can be created by a communication fraiela collector, much less for the proposition
that any such period, although not contemplatethbystatute, would nonetheless otherwise be
strictly subject to all of its mvisions. Furthermore, this proakinterpretation is in tension
with the plain language of the statute itself, vilhéppears to contemplatee creation of a single

validation period.See§ 1692g(a) (“Within five days aftéhe initial communication with a
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consumer . .thenotice . . thethirty-day period . . . .”). Ingked, if a validation notice sent after
the initial validationperiod could in fact create a nexlidation period, the subsequent
validation notice would always alate 8 1692g(a), as it would not have been sent within five
days of the initial communication. Finally, theseno reason to believe that multiple validation
periods are necessary in order to give effectacsthtute’s purpose. As explained by the Senate
Report accompanying the enactment of the FDCPA, the purpose of § 1692g was to “eliminate
the recurring problem of debbllectors dunning the wrong personattempting to collect debts
which the consumer has already paid,” areotiye which was satisfied when CPA properly
provided Delmoral with a validatiamotice in the December 15 LetteBeeS. Rep. No. 95-382,
at 4 (1977).

Thus, a validation notice seafter the initial thrty-day period contemplated by § 1692g
— regardless of what rights it ghit create between the debtlector and the consumer in
contract, equity, or otherwisedees not establish a new statytdrirty-day period. Because no
new validation period was created, the Threee®/Language could not have overshadowed or
contradicted it. Summary judgment is awartie@€PA to the extent it alleges violation of
§ 1692g.

d. Section 1692e / CPA’s Bona Fide Error Defense

As discussed above, Delmoral alleges thatlthree-Week Language in the January 23
Letter also violated 88 1692e and 1692e(2)(&Jompl. at 11 42—-43.) Section § 1692e
generally prohibits “any false, deceptive, osleading representation or means in connection
with the collection of any debt,” while § 1692%A) specifically pohibits “[t]he false
representation of . . . the chale&g amount, or legal statusary debt . . . .” Although not

provided in the text of the sta@ytseveral circuits have als@atea materiality requirement into
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8 1692e. The Second Circuit has not expressly addpts requirement, but it has cited several
such cases with approvabeeGabriele v. Am. Home Mortg. Servicing, 803 F. App’x 89, 94
(2d Cir. 2012). IrGabrielg the court suggested that materiality was satisfied by
“‘communications and practices tltatuld mislead a putative-debtas to the nature and legal
status of the underlying debt, thiat could impede a consumealility to respond to or dispute
collection . . . .” Gabrielg 503 F. App’x at 94see also Lauthman v. 2800 Coyle St. Owners
Corp., No. 14-CV-1868 (ARR) (VVP), 2014 Wi843947, at *11 (E.D.N.Y. Sept. 26, 2014)
(“Statements are material if they influence a coner’s decision to pay a debt or if they would
impair the consumer’s ability tchallenge thelebt.” (quotingHasbrouck v. Arrow Fin. Servs.
LLC, No. 09-CV—748 (MAD) (RFT), 2011 W1899250, at *4 (N.D.N.Y. May 19, 2011)).
Delmoral’'s cause of action under 88 1692el 1692e(2)(A) is again premised upon the
creation of a new validation period, and thus faolsthe same reasoas his cause of action
under 8 1692g. See, e.g.Pl.’'s Mem. Supp. Class Certif. & Summ. J. at 34 (“[I]f heeded, the
three-week language would discourage PItifrtoim disputing the debt after February 21, 2012,
thereby impeding his dispute right); Pl.’s Reply Class Certif. & Summ. J. at 35 (“Defendant’s
three week language would have effectivelgvanted him from disputing the debt during the
last 10 days of the [new] validation period.”) \Mever, assuming for the sake of argument that
Delmoral’s complaint can be read more broddlgllege that the Three-Week Language was
materially deceptive in other ways, for exampdeduse it could lead a consumer to believe that
he or she had up to three weeks remaining irnikial validation period when in fact that period

had already expired, CPA may avaikifsof the bona fide error defen3e.

® The Court does not similarly considwhether the second validation ©etivas materially deceptive, because
Delmoral’'s complaint clearly restricts its allegatiosagarding 88 1692e and 1692§A) to the Three-Week
Language. (See Compl. at 11 42—-43.)
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A debt collector may escape liability from BBCPA violation if it séisfies the bona fide
error defense under § 1692k, which states thatdga} collector may not be held liable in any
action brought under [the FDCPA]Jthe debt collector shows kaypreponderance of evidence
that the violation was not intentional and resdlfrom a bona fidereor notwithstanding the
maintenance of procedures reasonalgpted to avoid any such erroSte Russell4 F.3d at
33-34 (citing 8 1692k). A debt collector attemptingnvoke the defense “need not demonstrate
that its procedures for avoidifigDCPA] violations are ‘fool progf but rather, must only show
that its procedures consti¢éua ‘reasonable precaution.Puglisi v. Debt Recovery Sols., LLC
822 F. Supp. 2d 218, 228 (E.D.N.Y. 2011jgmation in original) (quotindfatz v. Asset
Acceptance, LLC, Civil ActioiNo. CV-05-2783 (DGT), 2006 WL 3483921, at *2 (E.D.N.Y.
Nov. 30 2006) (citindglort v. Diversified Collection Servs. In&94 F.3d 530, 539 (7th Cir.
2005))).

CPA asserts that the Januaryl28ter was supposed to haveen sent twenty-one days
after the December 15 Letter, and sets fortioua explanations for the error, including
Delmoral’s return of the equipment and “mailidigruptions associated with the holidaysSeé
Def.’s 56.1 Statement at § 40; Def.’s Mem. Supp. Summ. J. at 3.) Delmoral contests these
assertions through a conclusaiegation, arguing simply thateHrecord evidence cited . . .
does not support the statements.” (HR&sp. Def.’s 56.1 Statement at § 39.)

But CPA does provide support for these statemémtiie form of an Affidavit from Lisa
Duan, its Vice President @lient Operations. SeelLisa Duan Affidavit (Doc. No. 42) at 7 2.)
In that document, she explains that “CP&ularly and routinely mnitors and reviews its
collection campaigns, includingdtsequence and content of tbters being automatically

generated.” Ifl. at J 16.) “CPA’s policy is to serile Second Letter between 14 and 21 days
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after the Initial Letter,” dependingn “various factors, includinfpr example the success of the
phone calls ... .”1d. at 1 8, 14.) Once a customer makes a partial payment, the program is
“designed to place an account on a wait hold fod&s . . . in order to allow for additional
payments or returned equipment to proceskl” at 1 11.)

In this case, Duan asserts that “CPA didintgntionally send the Second Letter to the
plaintiff on January 23, 2012.”ld. at 8, 14-15.) “The retunf the equipment should have
automatically sent another letter in the form & Bartial Payment Letter. To the best of CPA’s
knowledge, an unknown and unintended error éngfogram automatically sent the Second
Letter on January 23, 2012, insteachd?artial Payment Letter.'ld( at { 13.) According to
Duan, “[i]f the program associated with the gangn strategy on platifi’'s account had been
uninterrupted and correctly followed, the Secaetter would have been sent approximately 14
to 21 days after the Initial Letter.ld( at § 15.) However, “[n]etithstanding [CPA’s] routine
and regular monitoring and revieagtivities, it did not learn of th programming error, in part
because of the fact that this campaign is unique to Time Warh&vofyork City.” (d. at
116.)

In light of these sworn statements, it is instiéfnt for Delmoral to simply assert without
citing to any witness testimony or other evidence that “CPA had no policy regarding the timing
of the second letter[, because] CPA did noidsihe second letter to DelMoral until more than a
month after it sent the firggtter.” (Pl.’s Resp. Def.’s 56.1 Statement at {1 35, g8;Puglisi
822 F. Supp. 2d at 228 (“Courts have granted sumjudgment based on the bona fide error
defense when defendants have come forwattd evidence [of internal policies] and where
plaintiff has made no effort teefute that evidence.”) (gatheg cases). Thus, construing the

facts in the light most favorable to Delmqrile uncontroverted evidence presented by CPA
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establishes by a preponderance of the evidence the bona fide error defense. CPA has established
that it sent the January 23 Letter more ttveenty-one days after the December 15 Letter by
mistake, notwithstanding procedures reasonakdyptadl to avoid such error. Had the January 23
Letter been sent as intended, the Three-Weglguage would not have been materially
deceptive or misleading, and thus not violabt¢he FDCPA. Summary judgment is therefore
granted to CPA as to violations of 88 1692e and 1692e(2)(A).
CONCLUSION

For the reasons set forth above, Delmonaigions for class certification and summary
judgment are DENIED and CPA’s motion fomsonary judgment is GRANTED. The Clerk of
Court is respectfully directed to enfadgment accordingly and close this case.

SO ORDERED.

Dated: Brooklyn, New York Roslynn R. Mauskopf
SeptembeB02015

ROSLYNNR. MAUSKOPF
UnitedState<District Judge
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