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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
DERRELL C. JONES,
Plaintiff, : MEMORANDUM
: DECISION AND ORDER
- against - :
: 13 Civ. 0703 (BMC)
THE CITY OF NEW YORK, DET. ALAN :
DAAB, LT. DENNIS KLEIN, SGT. SHAUN :
MARA, DET. SEAN WARD, SGT. :
MCKENNA, P.O. BRYAN PIERRE, JOHN .
AND JANE DOES,
Defendants.
___________________________________________________________ X

COGAN, District Judge.

Plaintiff brought this actionnder several provisions ofdlCivil Rights Act of 1871, 42
U.S.C. 8§ 1982t seq., and corresponding provisions of stéaw, for false arrest, malicious
prosecution, and related claimssing out of his arrest f@gun possession. Plaintiff has
withdrawn his state law claimsd his retaliation claim. His fkeral false arrest claims have
been previously dismissed, and the remainingréddaims fail because plaintiff can point to no
false statement that led to his prosecutiongdé@sion to prosecute was made by a prosecutor,

and there is a total absenceaofy facts upon which a jury alal reasonably find malice.
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BACKGROUND

The material facts are undispute@®ne of the police defendants, Detective Daab,
obtained information from a confideritiaformant that armed gang membensere operating
out of a residence and that thegre illegally in possession tifearms. He obtained a search

warrant based on that information and he @uadother police defendants executed it.

The confidential information proved entiredgrrect. The place was awash in illegal
guns and gang members. Plaindfis in the living room when ¢hpolice entered, and one of the
people in the apartment was also in the livingnndholding an illegal fearm in plain view.

That person bolted towards the back of the apartrtogether with three other males, and the
police gave chase. One of the suspects thrgunanto a bathroom and another threw one into
the front bedroom. Upon periming a protective sweep, politmind another gun in the back
bedroom, and upon a more thoroughrgh, five guns in total werecovered: the one on the

bathroom floor; three guns in the first bedroerhe one on the floor, one under a mattress, and

! There are two deficiencies withaahtiff's dispute of defendants’ Local Rule 56.1 statement and his own
counterstatement. The first is that both consist almasebnof argument, not factual allegations, and to the extent
plaintiff makes such arguments, | disregard them. The second is that plaintiff refuses to admineaudens/the
statements because of an alleged lack of discovery. However, prior to this motion, the Court specifically instructed
plaintiff to bring any deficient discovery to the Court’s attention, and plaintiff never dithsmy event, nowhere

in his brief or in oral argument did plaintiff point to anything that is missing from this record.

%2 There is some dispute as to the name of the gang prblaidthe confidential informant. In a written statement,
the confidential informant stated that the name of tingy ggerating out of the residence was “YB,” which stands
for “Young Bosses,” and “Blood.” However, defendants believed the gang to be called “Snow Gang,” “Snow
Grimey Gang,” or “Grimey Gang.” Regardless, itiiglisputed that the confidential informant provided
information that a gang was operating out of the premises in which plaintiff was found.



one in a plastic bin — and the one in the reardmmdr At least nine occupants of the apartment,

including plaintiff, were arrested.

Detective Daab swore out a criminal compldivat describes the incident as set forth
above. The matter then proceeded to arraighntlaintiff was arraigned on the gun charges
together with two other defendantAs to bail, the lawyargued, among other things, that
plaintiff and one of the other criminal defemtadid not have consictive possession of the
guns. Their attorney (one attornepresented all three defendaattsirraignment) asserted that
plaintiff and one of the other criminal defemtidid not live in the apartment and had no
knowledge of the guns that were found in tharipent, other than the one that was held by
another person sitting in the Ing room of the apartment. The arraignment judge noted that
plaintiff had just pled guilty as a youthfulfender on another charge of felony gun possession,

and set bail at $100,000, whiphaintiff failed to make.

About two months later, the indictmezame down and plaintiff was arraigned on it.
Plaintiff was charged with criminal possessaira weapon in the second degree and other
related charges. Plaintiff's bail was redute®75,000 to match thaf one of his co-
defendants, which he still coutibt make. At neither this bail hearing nor the prior one did

plaintiff explain why he was ia house used as a gang hangout that was full of illegaf'guns.

® Plaintiff claims in his brief that oplthree perpetrators, including plaintiffere arrested and charged, and that
others in the residence were not arrested, but a close review of the record demonstrates othentifses Plain
confusing the fact that one arrest remantered plaintiff and two others, but the record indicates that a total of nine
suspects were taken into custody, and likely processed in teepaest reports that are not in the record before me.

* At his deposition, plaintiff's story was that a persorcheld not identify told him there was going to be a “get-
together” at the subject address following a funeralptzantiff had attended for a “kid” named Kyle whose last
name plaintiff did not know and had never known. He also testified that someonetitfrad address used to date
his late sister but he didn't know the name of that person either. Plaintiff further detsiifidhe did not know
anyone else who was present at thist-together” except for one ginthose first name was Zaire.



Plaintiff's motion to dismiss the indictmewas granted two months later. Based on its
review of the grand jury tastony, the trial court reasoned that the gun held by one of the
perpetrators in the living roomhere plaintiff was found could nbe attributed to plaintiff
because there was no evidence to show that plaintiff was acting in concert with that perpetrator.
It further reasoned that the other guns found iraffetment could not betabuted to plaintiff
because they were found in bedrooms and baths, which it did not feel were common areas,
nor was plaintiff ever observed to have beethese rooms. Additionally, it found that there
was no evidence that plaintiff resided in or hag possessory interest in the subject premises.
Since there was no probable cause to support thgesan the trial court’s view, the indictment
had to be dismissed. The trial court granted tlstridt Attorney leave to re-present the case to

another grand jury.

Plaintiff then commenced this action andgathe conclusion of discovery, defendants

moved for summary judgment.
DISCUSSION

At oral argument on the motion, pl#ffis counsel conceed that under these
circumstances, given the fluidity tfe situation at the time of asteand the pletha of firearms
and gang members, the defendant police officers amtided to qualified immunity on the false
arrest claims. The Court sulsently dismissed those claimsThe primary remaining claims

are for malicious prosecution and darof the right to a fair trial.

® The Court also dismissed piéiff's false arrest claims because he putpdto bring them directly under the 14th
Amendment, and there is no direct action for false arrest under the 14th Amendment. See Turpih 8.7/®laile
F.2d 152, 160 (2d Cil978), vacated on othgrounds, City of West Haven Vurpin, 439 U.S974 (1978); see
also Albright v. Oliver, 510 U.S. 266 (1994).




“In order to prevail on a § 1983 claim agdiasstate actor for malicious prosecution, a
plaintiff must show a violatioof his rights under thEourth Amendment,rad must establish the

elements of a malicious prosecution claim urstate law.” _Mangamilo v. City of New

York, 612 F.3d 149, 160-61 (2d Cir. 2010) (interngtodns omitted). “To establish a malicious
prosecution claim under New Yorkwaa plaintiff must prove (1the initiation orcontinuation

of a criminal proceeding against plaintiff; (2jrtenation of the proceeding in plaintiff's favor;

(3) lack of probable cause for commencing trecpeding; and (4) actual malice as a motivation

for defendant’s actions.”_Id. at 161 (citats and internal quotation marks omitted).

| cannot find any evidence in this recanglon which a jury could reasonably conclude
that any of the defendant police officers acted with actual malice. Although absent from his
brief, at oral argument, plaintiff's counsel ezliheavily on the criminal complaint/affidavit filed
by Detective Daab, but plaintiffsounsel could not poirtb anything in it that was false. The
criminal complaint simply described exactly wihajppened as set forth in the undisputed facts
above, and then concluded that plaintiff andtiwis fellow defendants in the criminal case were
in constructive possession of a loaded firealndid not state anywhetbat plaintiff was in
physical possession of a firearm. Detectiaab's complaint specifically noted who had the
firearms and who was being charged with cartdive possession. Appantty, plaintiff claims
that the allegation that he was in construcpivesession of a firearm was a “false” statement

sufficient to support a finding of malice.

When a police officer accurately details the $detading to an arrest, and then states his
conclusion as to whether those facts amountéa@tmmission of a crime, | do not see how that
can demonstrate malice. He is not a lawyer,lasdonclusion of law is not a “fact” that can be

“false.” It is the prosecutor who reviews facts as relatednd then makes his own



determination as to whether the crime thatdfiieer has identified, or some other crime, has
been committed. Beyond that, if the prosecuaches his own conclusion that the matter
should be pursued, a grand jury must also censltht conclusion and decide whether to adopt
it. When both the prosecutor and the gramy, acting on accurate facts related by a police
officer, agree that there is prdida cause to believe that a carhas occurred, an allegation that
the police officer acted with “malice,” madaergly because a judge subsequently determined

that those accurately-relateatcts do not constitute probableusa, must fail._See, e.g.,

McCellan v. Smith, 439 F.3d 137, 145 (2d Cir. 2006); Green v. Montgomery, 219 F.3d 52, 60

(2d Cir. 2000).

Plaintiff's attorney appeardd recognize this at oral argemt. He combed through the
police file, and after failing to demonstrate dngtj false in Detective Daab’s complaint, looked
for something that might contain a false fatstatement. He seized upon two documents,
although neither is mentioned irstbrief. One is the arresto@t, created by a Detective Alden,
who is not a defendant, apparently based orrmmétion given by the arresting officer, Detective
Haber, who is also not a defendant, and apprbyetie supervisor, defendant Sargent Mara. In
one field of this form, the question is stated: “Gang/Crew Affdiafi under which appears
“Name.” Detective Alden inputted “yes” in anemo the first question and “Grimy Gang” in

answer to the second.

Plaintiff goes to considerable effort to shivat he is not a @&ny Gang or other gang
member and defendants offer evidence to show thiat bet this disputed fact is immaterial to
the determination of whether a genuine issue®xregyarding malicious fant. First of all,
neither Detective Alden nor Detective Haber tedendant, so their motives are irrelevant. As

to Sargent Mara, a jury could n@asonably conclude that hedrectual malice towards plaintiff



simply because he approved a form listingiff as a gang membearhen plaintiff was

arrested in a house full of gang memberéha@ugh, unlike Detective &b’s conclusion that
plaintiff was in constructive possession o firearms, Sargent Mara’s conclusion, or, more
properly, his approval of sonwher officer's conclusion, thataintiff was a Grimy Gang
member is a factual as opposed to legal canmhy it is one that is asonably based on a known
fact — plaintiff was in a Gripm Gang hangout flooded with illepaeapons. The conclusion of
membership may have been a mistake; it migive been dispelled with further investigation
(although defendants’ submissions sigidkere is, at leastpnsiderable evidee to show that it
is right), but under the circumsi@s, no jury could see it as eviderof malice, nor of a degree

of recklessness amounting to malice.

Finally, and again only at orargument, and not in his bfjglaintiff points to a post-
arrest “search result” form that he alleges Dite Daab completed (defendants deny that it was
Detective Daab that completed the form), the pwpadsvhich is describevhat was recovered in
the search and tied to an arrestde. this very lengthy form pertaing to plaintiff, there is a row
of questions that asks “Gandfifiation,” “Gang Name,” and “Gang Identifier.” Detective Daab
answered “Yes,” “Unknown,” and “Loyalty Tattoagspectively. At his deposition, Detective
Daab testified in a way that plaintiff interprets stating that plaiiff had the word “Loyalty”
tattooed on him, when in faclthough plaintiff has resplendaattoos, he does not have one

with the word “Loyalty.”

It is not at all clear to me that Detectidaab’s testimony was that plaintiff actually had
the word “Loyalty” tattooed on him or even tHag¢tective Daab was the officer who filled out

the form. Plaintiff's attorney asked him, “Wiasfor example, Krips or Blood or Loyalty,” to

® In fact, plaintiff's attorney did not initially cite to thiocument. It was referred to by defendants’ counsel.



which Detective Daab answered, “It says loya Plaintiff's limited follow up questioning

could well indicate that Detectiiaab was simply referring to what was stated on the form, not
what he believed was tattooed on plaintiff. Butrdrawing the inference in favor of plaintiff's
interpretation of the testimony, | cannot see vditi¢rence it makes. If Detective Daab had

written “tear drop,” a tattoo thataintiff actually has, instead 6Eoyalty,” it is impossible to
contemplate the circumstance where this diffeeemould have caused theosecutor to decide

not to prosecute, especially arfe the form did not tie the web“Loyalty” to the Grimy Gang

(avoiding this by listing plaintiff's gang membership as Kdawn”). There is no evidence in

this record that Grimy Gang members tattoo thelres with the word “Loyalty,” and plaintiff

was prosecuted not because of the presence or absence of a particular tattoo, but because he was
apprehended in a house full of guns and gang members. There is no indication at all that any of
the arrestees from this incident had the wxayalty” tattooed on them. Thus, the single word
“Loyalty” on the form not only fails to indicateny malice, but was immaterial to plaintiff's
prosecution. Indeed, at neitherpdéintiff's bail hearings didhe prosecutor ever mention that
plaintiff had any connection to the Grimy Gang.eB\a false statement cannot be used to show

malice if the statement is immaterialeeSGolino v. City of New Haven, 950 F.2d 864, 870 (2d

Cir. 1991).

The absence of evidence of malice amateriality is not te only problem with
plaintiff's malicious prosecutionlaim. First, the prosecutardecision to prosecute and the
grand jury’s decision to indict, based on whhave found to be materially accurate information
provided by defendants, creategrasumption of probable caustich plaintiff has failed to

overcome._See Manganiello, 612 F.3d at 161S8®ino v. City of New York, 331 F.3d 63, 72

(2d Cir. 2003).



Second, | respectfully disagree with thatstcourt’s conclusion that there was
insufficient evidence of probablewse to support arrest and prodemu It is axiomatic that
probable cause must be determined basedeototality of the circumstances known to the

police officers, see Caldarola v. Calabrese, RS8l 156, 162 (2d Cir. 2002), but what the state

court did was to effectively isolate eacttfor and thereby lose sight of the whble.

It is true that just because plaintiff wiasa common area (the living room) where another
person had a gun does not make plaintiff liable for constructive possessmalsit true that
the ultimate resting place of other guns in bedr®@annot be attributed plaintiff without
information that he had some residency gutar access to a particular bedroom where a gun
was found. But there was a lot more going on here. Police had accurate information that this

was a gang gathering. See Panetta v. &yw60 F.3d 388, 295 (2d Cir. 2006). And perhaps

most importantly, the sheer quantity of guns tredscrambling of the occupants upon the police
entry made it perfectly reasonable, in my viéer the police, and later the prosecutor, to
conclude that there was probabluse to believe that each of the occupants had knowledge and
the potential to access one of the many guaswas found, and that it was for a jury to

determine whether to accept plaintiff's story thathad just stopped by for a post-funeral party.

See United States v. Heath, 455 F.3d 52, 57 (Rd2006);_see also Jenkins v. City of New

York, 478 F.3d 76, 90 (2d Cir. 2007). Thus, whikem content to rely on plaintiff’'s concession
of qualified immunity to dismiss the false arrektims, | have no diffidty holding that there

was indeed probable ase for prosecution.

" Additionally, it is important to note that in dismissing targes against plaintiff, the state court authorized the
prosecution to re-present the charges to another grand jury, making it unlikely thakticewtiaproceedings
terminated in plaintiff's favor for purpes of his malicious prosecution claim. See Russell v. Smith, 68 F.3d 33, 36
(2d Cir. 1995).



The dismissal of the malicious prosecutionrolaefeats the denial affair trial claim
for the same reasons. That claim requires the making of a material false statement in the context

of a prosecution, see Ricciuti v. N.Y.Cahsit Auth., 124 F.3d 123, 130 (2d Cir. 1997), and

there is none here.

Plaintiff's claim under 42 U.S.C. 8§ 1981 is frivolous and borderline sanctionable. There

is no evidence whatsoever of racial discriminatiothis case. See Brown v. City of Oneonta,

221 F.3d 329, 339 (2d Cir. 1999) (nmagithat to establish a claiomder Section 1981, a plaintiff
must present facts demonstratindeshelants’ intent to discriminaten the basis of race); see also

Albert v. Carovano, 851 F.2d 561, 571 (2d Cir. 1988).

Similarly, there can be no conspiracgioh under 42 U.S.C. § 1985 since plaintiff's
constitutional rights were notalated, and without an underlyignstitutional tort, plaintiff's
conclusoryMonell claim also fails. His “retaliation” aim fails for the same reason, and for the
additional reason that he seeks to proceesttly under the 14th Amendment for that claim

which, as noted above, he may not do.

In addition, because plaintiff's state law claims fail for the same reason as his federal
claims, and for the additional reason, which giffihas not disputed, thdie failed to file a

notice of claim to pursue those state lelaims, they are dismissed as well.
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CONCLUSION

Defendants’ motion for summary judgmengranted, and the complaint is dismissed.

The Clerk is directed to enter judgment.

SO ORDERED.

Digitally signed by Brian M.
Cogan

Uu.S.D.J.

Dated: Brooklyn, New York
April 11, 2014
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