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JOHNSON, Senior District Judge:

The facts and circumstances surrounding this action have been endlessly
recounted in briefs uioon briefs and orders upon__r(_)rders. Familiarity with each side’s
version, and thé:' case’s iarocédural:fﬁogfuf;é:, iséésuméd. At trial, witness testimony
was incoﬁsistent, to say the least, but there is no disputing that Plaintiff suffered a
fracture of her lateral tibial plateau during the encounter with Officer Reilly.

The jury reviewed the evidence and decided what to believe. They believed

' that Ms. Brim suffered a constitutional deprivation at the hands of Officer Reilly in

the form of exéeSsive force when the encounter landed her in the hospital with a
broken leg. Theéf__ ?igﬁ*‘?;éélie%red that Officer Reilly intended to inflict emotional
distress on her during that altercation. They awarded her $30,000 on each of those
claims.

The City filed a Iﬁo‘ti'oh‘ pursuant to Federal Rule of Civil Procedure
(“Rule™) 5'01, séeiﬁﬁg jﬁdgment' a_é' a m,a%ter of Jlaw in its favor on both claims.
Plaintiff filed a Rule 59 motion seekiﬂg a ne’w.trial‘ on the issue of damages.
Plaintiff argued that the award of $30,000 for her infuries related to the jury’s
finding of excessive force was g;rossly inédecjii;%e. These motions were referred to
Magistrate Judge Ramon E. Reyes for a Report and Recommendation (“Report™).

The Report was issued on August 16, 2016 and recommended granting Plaintiff’s




motion for a new trial on damages, an entering j}ld‘gment as a matter of law in favor
of the City on Plaintiff’s claim of intpntional inﬂiction of emotional distress. Only
the City filed objections to the Report. o g

A district court judge may designate a magistrate judge to hear and
determine certain‘"rnptions pending before the Court and to submit to the Court

proposed findings offact* and a recomméndation as.to the disposition of the motion.

See 28 U.S.C. § 636(b)(1). Within 10 days of service of the recommendation, any

party may file written objections to the magistréte’s report. See id. Upon de novo

review of those portions of the record to Whiehfobj_ections were made, the district

- court judge may affirm or rejeét the fecommendations. See id. The Court is not

required to review, under a de novo or any ‘other !sta'ndard, the factual or legal
conclusions of the magistrate judge as to -those portions of the report and

recommendation to which no 6‘E)jections are addressed. See Thomas v. A, 474

U.S. 140, 150 (1985). In additjon, failure to file timely objections may waive the

 right to appeal this'Court’s Order. See 28 U.S.C. § 636(b)(1); Small v. Sec’y of

Health and Human Servs,, 892 F.2d 15, 16 (2d Cir. 1989).

' DISCUSSION
‘The Report and ‘Reconunerzldati:‘oﬁ byJ utd:geiReyes took issue, if you will,

with two of those findings.
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First, the ‘Eflc{ép'ort‘found that there was no evidence that Ms. Brim suffered
the “severe” emotional distress necessary for a jury verdict in her favor, but that she

only endured “conventional pain and suffering.” Neither side objects to this

finding, and so it is‘hereby a‘!do-pted:.h The$30€)00 e{Ward for intentional infliction of
emotional distressed is set aside and ﬂﬁs Courf holds as a matter of law for the City
on that Count.

Second, alt_h01_1gh Ms. B;im éuffered é _fractured leg, was handcuffed to a

hospital bed for 17 déys’, endured pain and suffering and subsequently required the

| use of crutches and leg braceé,- the City argues that the $30,000 award is not

insufficient comppngagéi__zggi_. The City somehow got into the collective minds of the

jury and said;

More importantly, plaintiff’s credibility in general was under attack. She
was cross examined at length regarding her Medicaid fraud, inconsistency
between her Medlcald documents, her testimony and her tax returns.
Further, it is p0551ble that the, Jury in "as sessing what damages plaintiff was
entitled to, may have con51dered that ﬂer general attitude against authority
and dishonesty in civil society made her: less worthy of compensation than
someone else. The jury may have believed, based on the Court’s
instructions, that because plaintiff was lawfully arrested in this case, and
continued to commit felonious acts through to trial through her Medicaid
fraud, that.the type of encounter-at issye in this case was in part the cost of
doing business for this plamtlff and believed she was less deserving than
other plaintiffs.

(Dkt. No. 125 at 22.)
This arguméﬁt:;é’gsentlalllly that Ms. Brith I’ivés in a world where a broken

leg is “the cost of doing business” with peace officers, is telling. It is disgusting,




off-color and repugnant to this Court,' the jﬁdici-'al system, and aims of Section
1983. Moreover, the aréument that p_erhaps '1';he jury did not like Ms. Brim is one
that bolsters, rather tham Wesliens,'Jec;ge ':lieyes’_ finding that the award was
insufficient as a matter of law.

The City further afgues that the issuc of damages turns on credibility and

that the me fouﬁdtha‘lPlalntlff’ s m"eelgi;:al expeﬁ,Dr Tyorkin, was not credible
because that “he received no information about how the incident took place,”
referred to the injury as an “accident” end ineonsistently related her pain levels.
(Dkt. No. 125 at 21-22, ) But -that doesn t chamge the fact that Ms. Brim suffered
those injuries. In other words, the Clty does not actually object to Judge Reyes’
finding that this type Of injury is typically comp‘ensated at a substantially higher rate
than $30,000.

Therefore, thls pe;'tioﬁ ()’fi the Report 1sa£iopted

-The City also objects to the Report’s Findings as to Qualified Immunity.

Quahﬁed 1Inmun1ty “shields pollce ofﬁcers actmg in their official capacity from

suits for damages under 42 U. S C. § 1983 unless their actions violate clearly-

established rights of which an objectively reasonable official would have known.”

Thomas v. R'oach,“165 F.Bd:'1'37, 142“(2d Cir. 1999). In this case qualified
immunity would attach if éreasonébleofﬁég;‘could have believed that it was
reasonable under the circumstances to é‘ﬂing” Ms. Brim in a manner causing her to

lose balance, fall from the landing, and hit the wall or landing with sufficient force
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to cause a fracture of her laterial tibial plateau. But, the jury decided that Reilly’s

actions were objectively unreasonable. See, e.g., Savino v. City of New York, 331

F.3d 63 (2d-Cif. 2003} (finding that quialified immunity does not attach if a plaintiff

“submitted evidence sufficient to establish that objectively reasonable persons in

the defendants' position would have known that their conduct violated [the

plaintiff’s] rights.”)
On the Special Verdict Form in this case, the jury found a lack of probable
cause on seven of the nine charges filed against Brim after the altercation, So,

while the City askstheCourt to consider Pléi‘nti\ff to be unlikeable and without

~ credibility, it is actually Officer Reilly and his version of events that the jurors

largely discarded. The only charges that they found supportable were dlsorderly

conduct Wthh led to her res1st1ng arrest in thelr minds. Given their findings that

there was no probable Cause to q.rre's her for the remalmng charges (obstructing
governmental administration, assault in the second degree, assault in the third
degree, attempted criminal obstruction of breathing, menacing or harassment), they

did not fully credit the testimony given by the officers as to her conduct. As

instructed by the Court, they availed themselves of the finding that perhaps some

H

force was required to arrest her for disorderly conduct, but not the force used by
Reilly. Those _cf[ueshif)‘ii‘s of fact, resolved bgz the jury with ample supporting
evidence, will not be disturbed. Therefore, that portion of Judge Reyes’ Report is

hereby adopted and Officer Reilly is fot entitled to Qualified Immunity.
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CONCLUSION

For the foregoing reasons, this Court adopts the Report in its entirety. Jury
selection is hereby referred to Magistrate J udgé‘Reyes and shall commence on
September 11, 2017 at a time to be determined by Judge Reyes. Testimony will

begin on September 12, 2017 before the undersigned.

A

SO ORDERED. |
- ~ 0
N e .-
Dated: June® ,2017 N (T 5/ .
Brooklyn, NY o S'téﬁrling Jobifson/Ir., U.S.DJ.




