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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
EDWARD FLANDERS

Plaintiff,

MEMORANDUM & ORDER
V. 13€V-1552(PKC)

FIDELITY NATIONAL PROPERTY AND
CASUALTY INSURANCE COMPANY,

Defendant.
________________________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Plaintiff and Defendargach crossnove for summary judgment pursuant to Federal Rule
of Civil Procedure (“FRCP”b6. For the reasons stated bel®gintiff’'s motion is grantedn
part, and denied in part, and Defendant’'s motion is granted in part, and denied iBguaise
there are no genuindisputes ofmaterial fact requiring a trialufigment shall issue in favor of
Plaintiff, in an amount to be determined following a damages inquest or by stipubétthe
parties.

BACKGROUND

The parties agree that there are no genuine disputes of midetiat issue in this case
(Dkt. 23 at 3; Dkt. 3417 at 1.) Rather, this case is one of contract, statutoryremyudatory
interpretation. The undisputed facts relevant to the interpretation of the dispusedaice

policy’s provisions and the laws and regulations pertaining tharetas follows.

! The Court takes the following facts from the parties’ respective staterperguant to Local
Civil Rule 56.1. For ease of reference, and unless otherwise cited, the Cosrtadt&intiff’s

statement (“Pl. St.”) (Dkt. 25) and Defendant’s statemdbdef St.”) (Dkt. 261), ratker than the
underlying exhibit.

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/1:2013cv01552/340766/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:2013cv01552/340766/36/
http://dockets.justia.com/

In September 2012 laintiff Edward FlandersaNew York-licensed attorney proceeding
pro sé€, applied for a home loan fohe purchase of second hom located at 2141 5th Avenue
in Breezy Point, Queens, New Yofthe “property”). (Dkt. 24 q 3, 6, 8.) In connection with
that purchase and the execution of a mortgagthe propertyPlaintiff’'s lenderrequired him to
obtain flood insurance fahe property. (Pl. St. 1.3 On or about October 19, 201Rlaintiff
contacted the Clausen Agency (“Clausen”), to purchase a flood insurance policgt. (P4.)
Clausenthen obtained a quote for insurance from Defend@gitelity National Property and
Cawialty Insurance Company (“Defendant” or “Fidelity”YPI. St. { 7.)Plaintiff completed an
application for the insurance policy, in which he requested that the insurance policy become
effective as of October 22, 2012. (Def. St. § 7.) On October 22, 2012, Fidelity reteived
Plaintiff both the completed application for flood insurance and full payment of the required

premium, $1,707.00. (Def. St. 138.)

% Typically, when a party appeapso se courts wil liberally construe that partypleadings and
supporting papers to “raise the strongest arguments that they sugBasgds v. Hopkinsl4

F.3d 787, 790 (2d Cir.1994) (citation omitted). However where, as herpratseparty is an
experienced attorney, the Court is nbtigatedto read his pleadings with the degree of liberality
given to norattorneypro seplaintiffs. See, e.g.Musetv. Ishimary 783 F. Supp. 2d 360, 364
n.1 (E.D.N.Y. 2011)Bliven v. Hunt478 F. Supp. 2d 332, 334-35 (E.D.N.Y. 2007) (citiira

v. Columbia Uniy 289 F. Supp. 2d 477, 482 (S.D.N.Y. 2003)). Nevertheless, although Plaintiff
is a licensed, practicing MeYork attorney, in the Court’s view, everpeo seattorney may be
afforded some degree of deference, especially where, as here, the cause of action appears to b
outside thepro seattorney’s usugpractice areaCf. Smith v. New York Presbyterian Hosh4

Fed. App’x 68, 69 (2d Cir. Nov. 15, 2007) (granting +practicingpro seattorney’s pleadings
liberal construction).

® Fidelity operates a system by which independent insurance agents may ficétians on
behalf of potential insureds without any input or interaction with agents at Fidelity. F
example, Fidelity authorizes agents of insureds to print out tempdemigration pages and
provide them to insureds as proof of insurance. (Dkt. 23 at 9; Dk a# 16:3-14.)
Additionally, as will be relevant below, Fidelity permits insureds’ agentelecs“no waiting
period” with respect to the effective date of ghalicy, in connection with a loan, even if closing
has yet to occur. (Dkt. 23 at 9—10; Dkt. 24-2 at 45:24-46:20.)



On October 22, 201 Eidelity issued to Plaitiff a flood insuance policyfor the property
(the “Policy”). (Def. St. § 10.) The Policysreflectedin the Flood Declarations Pagendered
to Plaintiff, provided coverage in the amount of $250,000.00, with a $5,000.00 déslu(iikt.
269.) The effective date adhe Pvlicy, as set forth in thElood Declarations Pageas that day,
October 22, 2012. (Def. St} 10; Dkt. 24 | 8; Dkt. 28; Dkt. 269.) It is undisputed that
Defendanissued thé?olicy to Plaintiffwith the October 22, 2012 effective date:

Basedon Plaintiff's SFIP application and premium payment, on October 22, 2012

Fidelity issued to Plaintiff SFIP bearing policy number 314400537112 for the

property located at 21741 5th Ave., Breezy Point, NY 11697, which provided

building coverage in the amourdf $250.000.00, subject to a $5,000.00

deductible, and with an effective date of October 22, 2012.
(Def. St. 7 10.)

Plaintiff had arranged to complete closing on the propertysome time after October
22, 2012. (Dkt. 24 § 8.) However, due itdervenng events closing did not occuras
scheduled. On October 29, 2012, the meteorological event commonly knowiH@sicane
Sardy’” made landfall causing significant damage to the Greater New York area, incltiteng
property, which is locateoh one of the areas hardest hit by Hurricane Sar(@®kt. 24 11,
12.) After Hurricane Sandy and the resulting damadleet@roperty Plaintiff contactedClausen
to submita claim undetthe Policy (Dkt. 24 1 5, 13.) Upon receipt of notice of Plafistif
claim, Fidelityinvestigated Because the flood damage the property had occurred within 30

days of the effective date of theokcy, Fidelity, pursuant toguidelines promulgated by the

Federal Emergency Management Agency (“FEMAQught to confirnthe effective date of the

* Although neither parties’ 56.1 Statement indicates whether Plaintiff eveshamed the
property, at the oral argument regarding the applicability of a provisidmeifNational Flood
Insurance Program Flood Insurance Mansek infraat 5, Plaintiff stated that he eventually
closed on the loan and purchased the property, notwithstanding the damage tose becaas
still under contraicto buy it.



Policy by consulting the loanlosing documentpreparedn anticipation of thepurchaseof the
property (Def. St. § 15.) Through its investigatidadelity discovered that Plaintiff had not
closed on the loan prior to Hutene Sandy (Dkt. 263 11 14, 16.) Because the loan had not
been closed prior to the event giving rise to Plaintiff's cldtndelity informed Plaintiff that,
absent confirmation that closing had occurred, Plaintiff's insurance claoidwbe denied
pursuant to the National Flood Insurance Progradt(P”) guidelinespromulgated byFEMA.
(Def. St. 1 18.) The basis bBfdelity’s denial was thathe general waiver adhe applicable30-
day waiting period was invalid because waiverappliesonly where the policyis obtainedin
connection with theclosing of a mortgage loanof a new property purchase. (Def. St. § 18.)
Because Plaintiff had not yet closed on the I¢adelity cancelled the original insurance policy
and reissued to Plaintiff ffood insurance policyvith the effective date of November 21, 2012.
(Def. St. 1 17.)

On Decembed, 2012, Plaintiff appealed the denial of his flood loss clainkFEMA.
(Def. St. 1 19.) On January 10, 20Eg]elity again informed Plaintiff that his floodaim was
denied because a loan closing hadouaurred and the 3@lay waiting period remained in effie
at the time hebtainedthe Policy and when Hurricane Sandy struck New York. (Def. St. § 20.)
On March 15, 2013, FEMA notified Plaintiff that it concurred wiibelity’s denial of the claim
because the 30ay waitingperiod applied in the absence of a loan closing. (Def. St. { 21.)
Plaintiff timely initiated this lawsuit on March 25, 2013. (Dkt. 1.)

The parties’ summary judgment motions were fully briefed on November 20, 2013. On
April 30, 2014, the Court orderdeidelity to show cause why Section VIII.CA the National
Flood Insurance Program Flood Insurance Mam@eheral Rules (Oct. 2012) (“FEMA General

Rules”)doesnot apply tothe Policyand Plaintiff's insurance claim thereunddApril 30, 2014



Minute Order.) Fidelity submitted its response on May 19, 2014 (Dkt. 34), and Plaintiff sought,
and was granted, leave to submitesponse thereto on May 23, 201¢Dkt. 35.) The Court
heardoral argument with respect to the parties’ positions on the issue of Secticd.3/$
applicability to this case. The Court ruled at the hearing that Section \3Iidi@ not apply to
Plaintiff's policy. Seelune 25, 2014 Minute Entry.)

SUMMARY JUDGMINT STANDARD

“Summary judgment is appropriate where themeeno genuine dispugsconcerning any
material facts, and where the moving party is entitled to judgment as a matter’ofHawis
Trien & Beck, P.C. v. Fed. Home Loan Mortgage Corp. (In re Blackwood Assocs,,15P.)
F.3d 61, 67 (2d Cirl1998) ¢iting Fed.R. Civ. Rroc. 56(c)); see also Celotex Corp. v. Catrett
477 U.S. 317 (1986Anderson v. Liberty Lobby, In&77 U.S. 242, 247 (1986).

“The burden of showing the absence of any gendispute as to a material fact rests on
the party seeking summary judgmentMcLee v. Chrysler Corp.109 F.3d 130, 134 (2d
Cir.1997);see also Adickes v. S.H. Kress & (388 U.S. 1441970) “In assessing the record
to determine whether there is a genuine issue to be tried as to any material factytti® cou
required to resolve all ambiguities and draw all permissible factual inferendavor of the
party against wom summary judgment is soughtVicLee 109 F.3d at 134.

The Second Circuit has provided additional guidance applicable in contract disputes:

In determining a motion for summary judgment involving the construction of

contractual language, a court should accord that language its plain meaning giving

due consideration to the surroundingcamstances and apparent purpose which

the parties sought to accomplish. Where contractual language is ambiguous and

subject to varying reasonable interpretations, intent becomes an isswot and

summary judgment is inappropriat€he mere assertion ah ambiguity does not

suffice to make an issue of facAmbiguity resides in a writing whenratfter it is

viewed objectively—more than one meaning may reasonably be ascribed to the
language usedOnly where the language is unambiguous may the distrigt cou



construe it as a matter of law and grant summary judgment accordingly.
Palmieri v. Allstate Ins. Cp.445 F.3d 179, 187 (2d Cir. 200§potomayor, J.)(quoting
Thompson v. Gjivoje896 F.2d 716, 721 (2d Cir. 1990))As to each crosmotion, the court
construes the facts in the light most favorable to the-mowing party and resolves all
ambiguities and draws all reasonable inferences against the respective nfeearBroadcast
Music, Inc. v. JJ Squared Cor2013 WL 6837186, at *1 n.1 (E.D.N.Y. Dec. 26, 2013) (citing
Capobianco v. City of New Yqrk22 F.3d 47, 50 (2d Cir. 2005))illiams v. R.H. Donnelley,
Corp., 368 F.3d 123, 126 (2d Cir. 2004).

DISCUSSION

The National Flood Insurance Program

The NFIP is dederalprogram established by Congress to promote insurance coverage
for environmentally vulnerable properties that otherwise would be prohibitivglgnsive or
impossible to insurePalmieri, 445 F.3d at 183ee also Jacobson v. Metro. Prop. & Cas. Ins.
Co, 672 F.3d 171, 174 (2d Cir. 2012) (“many factors have made it uneconomic for the private
insurance industry alone to make flood insurance available to those in need of sectopron
reasonable terms and conditions”) (cititg U.S.C. 8§ 401(b)). The NFIP is managed by
FEMA, which promulgates rules regarding the NFIP and provadesodel contract, titled the
Standard Flood Insurance Applicatiavhich appears in regulations interpreting the NFI@. at
183-84, 188J)acobson672 F.3d at 174; 44 C.F.R. 8 61 App’x A(1).

Fidelity maintains that the Policwas a Stanakd Flood Insurance Policy $FIP),
governed by the NFIP.SeeDkt. 247 at 2 Dkt. 269 at 1-2); see also Palmieri445 F.3d at 188
(“All flood insurance made available under the Program is subject . . . [tjo tms t@nd

conditions of the [SFIP], which shall be promulgated by the [Federal Insurancehisilator



for substance and form, and which is subject to interpretation by the Admaonistsab scope of
coverage pursuant to thepdipable statutes and regulatidhs(quoting 44 C.F.R. § 61.4(b)).
Indeed, Plaintiff concedes that the Policy was issued pursuant to the NG4EDk(. 23 at 6)
(“Plaintiff does not dispute that the Policy was issued under the NFIP[.]").

a. The “Write YourOwn” Program

As part of the NFIP, Congress set up a system through which private insurers are
authorized to write NFIP insurance contracts in their own narbes pursuant to the
requirements established byetNFIP. This program is knovas the Wite Your Own (“WYQO”)
program and the insurers who participate in the program are known as WYO Comphhies.
C.F.R. 8 62.23(g) Fidelity paticipates in the NFIP as a WYQOo@pany. (SeeDef. St. | 15;

Dkt. 26-3 at 1.)

Under the WYO program, although private insurers manage the policies, they act on
behalf of the federal government asfisgal agents, and federal funds are used to underwrite the
insurance policies(SeeDkt. 263 at 1; 42 U.S.C. 8§ 4004t seq 44 C.F.R. § 62.63(f)). In other
words, the federal government generally bears the losses for any clathsupainder NFIP
policies. See Jacobsor672 F.3d at 174 (quotingalmieri, 445 F.3dat 183); see alsat4 C.F.R.

8 62.23(g). In connection with their responsibilities as agents, WYO Companies “mustystrictl
enforce the provisions set out in the regulations, varying the terms of a polioyitnFEMA's
express written conseht.Jacobson672 F.3d at 175 (citing 44 C.F.R. 88 61.4(b), 61.13(d)(e),
62.23(c)€d)). WYO Companes act as fiscal agents of thederalgovernment, buhot as its
general agent. 44 C.F.R. 8§ 62.23(d)s a result, “WYO Companies aselelyresponsible for
their obligations to their insured under any flood insurance policies issued undenemee

entered into with the Federal Insurance Administrator, such that theaF€idxernment is not a



proper party defendant in any lawsuit arising out of such policies.” 44 C.F.R. §d2.23
(emphasis added).

b. 30-Day Waiting Period

The NFIP imposes anandatory 3@lay waiting period with respect to a policy’s
effective datein connection with the taking out of a new NFIP poliSee42 U.S.C. § 4013(c).
Fidelity’s primary argument is that the NFiRardated 36day waiting period applied to the
Policy, and therefore, the Policyas not in effect at the time Plaintiff's propemyasdamagd
by Hurricane Sandy(Dkt. 26-3 at 12, 7-11.) If the 30-day waiting period applied, Plaintiff's
loss occurred before the effective date of Badicy, and Fidelity correctly denied Plaintiff's
insurance claim. However, if no @&y waiting period appliedFidelity wrongly denied
Plaintiff's insurance claim, thereby breaching its insurance contrdcPhaintiff.

The basis oFidelity’s argument that a 36ay waiting period applied to Plaintiff's claim
is thatFidelity issued the policy pursuant to the NFIP, and therefore Plaintiff was boundié abi
by all of its terms including the 3@lay waiting period (Dkts. 263, 3117, 32.) Indeed,
Fidelity's briefing is based almost entirely upon the premise tha®thieyis governed by NFIP
rules and regulationgand that Plaintiff is charged with knédge of and compliance with them
(See generallypkt. 26-:3.) On the other hand, Plaintiff argues the 30day waiting period
does not apply to the Policy becauséelity did not disclose to him, nor was he otherwise
aware, that the effective datetbe Policy was subject to the-8@y waiting periodwhich was
expressly waived in the poligypr that the exception to the -8y waiting period was
contingent upon loan closing. (Dkt. 23 at3qFidelity’s acknowledgement of its waiver of the
30-day waiting period)) Therefore, Plaintiff argues, he cannot be bound by the terms and

conditions of the NFIP, which were never disclosed to him before he purchased the Policy.



The FEMA rules in effect at the time Plaintiff obtained Amod insurance policy
providedfor a “standard 3@lay waiting period for new applications and for endorsements to
increase coveragewith some exceptions.SeeFEMA General Rulest GR 8(Oct. 2012)
Generally, the 3@lay waiting period is intended to prevent existing homeowners in-fiomake
areas from waiting until an impending storm approaches to ofibaid insurance. Otherwise,
the number of claims, coupled with the lack of regular premium payments, quickly would
bankrupt the flood insurance prograr®ee Jacobsqr672 F.3d at 174‘[M]any factors have
made it uneconomic for the private insurance industry alone to make flood insurartalele to
those in need of such protection on reasonable terms and conditions.”) 4dtikgS.C. §
4001(b)).

An exception to the 3day waiting period, relevant hemelates to with the purchase of
new property. 42 U.S.C. § 4013(c)(2) provides that the waiting period shall not appieto “t
initial purchase of flood insurance coverage under this chapter wheartttepe of insurance is
in connection with the making, increasing, extension, or renewal of a |0afnile it would
seemthat Plaintiff qualifies for thenew property purchase exceptidmecauseNFIP regulations
construe the terrfin connection with the mking, increasing, eghsion, or renewal of a loan” as
pertainng to theclosingof amortgage loan, a closing must occur for this exception to agjly.
C.F.R. § 61.11(b); 42 U.S.C. § 4013(c)(2)(A); (Dkt-2@&t 7) In other words, a real estate
closing is anecessary aalition precedent foa purchase of flood insurance to be “in connection

with” the making of a real estate lo&or purposes of obtaining NFIP insurance. Plaintiff was

® The FEMA General Rules in effect at the time Plaintiff obtained the Policy cameffact on
October 1, 2012, and are available at http://mww.fema.gov/media
library/assets/documents/28812?id=6393. Fidelity provides a similar versiohe oNREIP
Guidelines, which appear to contain the October 1, 2012 revisiGegDkt. 26-:10.) The Court
has identified no material differences in the relevant provisions between the rsi@anseand
refers tothem in tandem.



unable to satisfy this condition prior to Hurricane Sandy and the resulting damagehbme.
Irrespective of the cause of Plaintiff's inability to close on the homehpaise, there is no dispute
that Plaintiffdid notclose on theurchase of th@ropertyprior to the damage to his property
and therefore the Policy does not qualify for the &ay waiting period exceptiom Section
4013(c)(2). (PI. St. 11 16-18.)

Il. Inapplicability of theNFIP’s 30-day Waiting Periogind Loan Closing
Requiremento the Policy

The parties do not dispute that the Policy was issued pursuant to thé IR@ler, their
disputecenterson whether the NFIP’s regulations regarding thed&9 waiting period and the
loan closure requirement apply to the Policy. Becdsiendant failed taufficiently apprise
Plaintiff of theseregulationsand expressly waed one of themi,e., the 30day waiting period,
the Court finds that they do not.

Nothing in the materials issued or provided to Plaintiff relating to the Peltyeast
those in the record before the Ceurxpressly stated that the Policy was governgdNBIP
regulations. The “Standard Flood Insurance Application” that Plaintiff contptetehere states
that the application was for a policy pursuant to the NFIP. (Dk6.R6The “Standard Flood

Non-Binding Quote” likewise contains no indication that the quote is for an NFIP polidt. (D

® See e.g, (Dkt. 1-1 at I (Plaintiff's complaint aserting causes of action undbe NFIP
regulations,44 C.F.R. § 62, App. A, Art. 1, and 44 C.F.R. § 62.22(Bjt. 31-17 at 2
(Defendant’s opposition briefingfatingthat “[t]his is a claim brought pursuant to the NFIP for a
claim urder Plaintiff's SFIP, which is a codified federal regulation found at 44 C.F.R. Part 61
App. A(1)"); Dkt. 23 at 6 (“Plaintiff does not dispute that the Policy was issued under the NFIP
which is administered by FEMA and supported by taxpayer funds, and which paysirfig cla
that exceed the premiums collected from the insured partie€R)en that the record suggests
that Plaintiff was unaware that the Policy was an NFIP policy at the time of itségsua
appears that Plaintiff has conceded the N&tus of the Policy for the purpose of asserting
federal question jurisdiction in this Court. However, even in the absence of an apédaide
statute, the Court would have had diversity jurisdiction over this matter, whicledapled as a
breach of contract claim.

10



265.) In connection with its motion, Defendant sulsmb evidence thait ever informed
Plaintiff that the NFIP appliedntil they denied his insurance claim under the Pdlicy.

The Court has identified only two relevant documents containing any reference, howeve
oblique, to the NFIP. First, the following passages appear in the “Flood &emiar Page”:
“‘DEAR MORTGAGEE: The Reform Act of 1994 requires you to notify W¥O companyor
this policy within 60 days of any changes in the servicer of this loan” and:

This policy covers only one building. If you have more than one building on your

property, please make sure they are all covered. See Ill. Property Covériad wit

your Flood policy for theNFIP definition of “building” or contact your agent,

broker, or insurance company. Coverage Limitations may apply. Pleaseorefer t

your Flood Insurance Policy for details.
(Dkt. 269) (emphases added).

Second, a document entitled “Temporary Declaration Page PeRdiicy Issuance”
(“Temporary Declaration Page”) contains the statement that “This policy tisuipect to
cancellation for reasons other than those set forth b\N#imnal Flood Insurance Program
rules and regulations. In matters involving billingpdites, cancellation is not available other
than for billing processing [sic], error or fraud.” (Dkt.-24at 1) (emphasis added). The

Temporary Declaration Page also states that “[flaxed photographs aseceptable peNFIP

guidelines regarding photograph clarity.” (Dkt. 24-5 at 1) (emphasis added).

" Much of the evidence Fidelity submitted in connection with its proof that dlieyRs subject
to NFIP regulations tates to its own beliefegarding the applicability thereofSee, e.g.(Dkt.
26-7 at 11 3, 4, 17, 1.) Defendant’s internal opinibnpever expressed to Plaintiff before
Hurricane Sandy, is irrelevant. Additionally, Plaingtatesthat Fidelityonly told him thatthe
Policy was an NFIP policgfter Hurricane Sandy, (Dkt. 30 at 1) (“Plaintiff did not know tha th
federal government was in any way involved uatier Sandy, when he finally received a copy
of the SFIP.”).

11



Although these provisions allude to the applicability of definitions or certain poosis
of the NFIP, they do not indicate that the Policy was governed by all of tii&d\fegulations.
Indeed,the Policy’sselective references to the NFIP could reasonably be construed as indicating
that only the specifically cited provisions of the NFIP, and no others, applied to tagPoli

Importantly, Fidelity does not expressly argue that the applicataierials it provided to
Plaintiff adequately disclosed that the Policy was issued pursuant to the MEIRhesefore
Plaintiff was bound by them. (Dkt. Z6at 8.) Rather, Fidelity argues that “Plaintiff cannot
claim ignorance of the published feddeadis because these statutes are codified federal law, and
all persons are charged with knowledge of the published federal taespecially those
participating in a U.S. Treasury funded insurance program!” (Dkt. 26-3 at 9.)

The Ninth Circuit rejected a similar argumémPecarovich v. Allstate Insurance Co.
135 Fed. App’x 23 (9th Cir. June 6, 200%).that case, Allstate Insurance Company, the

defendant WYO, had waived a proof-of-loss requirement in contravention of the FEMA-

® It bears mention that Fidelity could hagasily notifiedPlaintiff that the Policy was governed
by NFIP regulations The SFIP model contcacodified in the G-.R. includes section entitled
“What Law Governs See44 C.F.R. Part 61, App. A(Bt Section IX That sectiomotifies the
insured,inter alia, that “[t]his policy and all disputes arising from the handling of any claim
under the policy are governed exclusively by the flood insurance regulations igsBEd/#4,

the National Flood Insurance Act of 1968, as amended (42 U.S.C. &084¢), and Federal
common law.” Id. Also, the language appearing at the end of the appendix appears to be an
acknowledgment form in which the insured, to whom the form is presented, agrees tmshe ter
contained therein: “In witness whereof, we have signed this policy below and leetebynto

this Insurance Agreementld. There isno evidencehatthe provisions contained in 44 C.F.R.
Part 61, App. A(1) werever disclosedo Plaintiff or that, if they were, Plaintiff manifested his
agreement to be bound them.

° In fact, Plantiff had reason to believe that the NFIP’s loan closing requiremenbtiapply to
the Policy. (Dkt. 264 at 28:2624) (Plaintiff's deposition, at which he testified:*That
individual [at Fidelity] then told me that it was a FEMA regidat | said, well, that all sounds
interesting but that is not my problem because there is no condition specified anynvhies
contract that | have witkidelity . . . ."”).)

12



promulgated Adjuster’s Maual. Id. at 25. In support of its denial of the plaintiff's insurance
claim, Allstate argued that, because a clause in the SFIP provided to the @tatedfthat the
policy was issued pursuant to “Applicable Federal Regulations in Title 44 of tteed@ &ederal
Regulations,” andbecause thosegulations state that the WYO must be guided by the
Adjuster'sManual, the plaintiff also was bound by the manudl. Accordingly, Allstate

argued, the NFIP regulations applied to the plaintiff's flood insurance policy, quidea

plaintiff to timely submit a proof of loss in support of his insurance claim, notwithsigndi
Allstate’s waiver of the proedf-loss requiement. Id. at 25. Allstate argued on appeal that it
was precluded from waiving the proofdolss requirements it had done, by “a guideline in the
FEMA Flood Insurance Manual allowing waivers only for claims under $7,5@0.”

The Ninth Circuit rejected Allstate’s arguments, holding that Allstate breached its
contract with the plaintiff because “[t]here is no contractual provision binding upon [the
plaintiff] governing . . . the WYO companies’ discretion to waive proof of |d&s. did [the
plaintiff] have notice of that limitation by the bare reference to Title 44 of the C.KRat *2
(emphasis added)The court further held that, while Allstate may have breached its obligation
under the NFIP, it was Allstate, and not the insured, who should take respondidility.
(“Allstate may have breached its obligation to the NFIP when it waived the prtossofiling in
[the plaintiff's] case, but it cannot pass this responsibility on to its insured. Because Allstate
waived the proof of loss requiremefihe plaintiff] did not breach the contract by failing to file
the Proof of Loss with Allstate.”).

The Ninth Circuit’'s discussion of the NFIP’s preaffloss requirement, and Allstate’s
waiver thereof, is directly applicable both to Fidelity’s waigéthe 30day waiting periodand

Fidelity’s failure to inform Plaintiff that the Policy, at the tintewas issued to him, was

13



governed byall the terms of the NFI® The Court finds the reasoning mRecarovich
persuasive, especially where, as here, one of the NFIP regulatmnshe 30day waiting
period, invoked by Fidelitywas not onlynot referenced in the Policy, but was expressiyved
in it.

Also, as in Pecarovich whether Fidelity erroneously waiveithe mandatory 3@ay
waiting period in violation of FEMA guidelines is a matter between Fidehty GEMA, not
Plaintiff. See id.(“Allstate may have breached its obligation to the NFIP when it waived the
proof of loss filing in[the plaintiff's] case, bt it cannot pass this responsibility on to its
insured.”). In this cas@swith the insurer irPecarovich the 30day waiting period is binding
upon Fidelity, not Plaintiff, and because Fidelity waived that provisi@s it acknowledges
the consequenced thatwaiver areFidelity’s burden to bear, not Plaintiff's.

Furthermore,Fidelity’s “notice” to Plaintiff regarding the applicability ofhe NFIP’s
terms wasevenmore infirm than the purported “notice” ecarovich There, the insureat

leastgavenotice that the policy was “issued pursuant to ‘Applicable Federal Regulatiditte

19 According to FEMA,the “Policy” is defined as: “The entire written contract between the
insured and the insurer. It includes: The printed policy form; The application aladatieas
page; Any endorsement(s) that may be issued; and Any renewal certifidatating that
coverage has been instituted for a new policy and new policy terfdefinitions Federal
Emergency Management Agen@wailable at https://www.fema.gov/natioffedod-insurance-
program/definitions (last visited Sept. 25, 2014). The record is totally bereft of any indication
that Fidelity ever delivered to Plaintiff the “printed policy form,” which praably contains all

of the NFIP policies, including the 3fay waiting period and closing requirement. Moreover, if
Fidelity did fail to present to Plaintiff the “printed policy form,” this likely wasviolation of
FEMA guidelines. See FEMA General Rules GR 14 (“C. Delivery of the Policy[:] The policy
contract must be sent to the insured on new business or when changes are magm®lioyt
form. The policy declarations page must be sent to the insured, agent/producer, and, if
applicable, lender.”). Because“[a] copy of the Flood Insurance Application and premium
payment or a copy of the declarations page, is sufficient evidence of proof of purchasewfor
policies” FEMA General Rulest GR 14 the Court finds that the Flood Declarations Page
issued to Plaintiff upon his completion of the Standard Flood Insurance Application amenpay
of premium constitutes the Policy for purposes of the ptesanotion.

14



44 of the Code of Federal Regulatiptis which the Ninth Circuitfound inadequateld. at 25—
26 (holding that the policy’s “bare reference to Title 44 of @h€&.R.” did not give theplaintiff
notice of the relevangrovisior). Here,Fidelity failed to even notify Plaintiff that Title 44 of the
C.F.R., or any other provision outside of the Policy itself, applied tmhaspectsf the Policy
at issue, the effective date and the loan closing requirement
Notably, the cases relied on Widelity provide further support for this conclusion. In
Palmieri v. Allstate the plaintiffarguedthat the terms of the SFIP should apply toihgsirance
policy, even though the policy’s actual language differed from the provisions ofHliRe See
Palmieri, 445 F.3d atl88. The Second Circuit rejected this argument, and instead considered
the unambiguous terms in the policy to which the parties agreed, and did lyoth@pterms of
the SFIP. Theaurt reasoned that:
[E]ven if Allstate violated the regulations by drafting its own contract ratlaer th
adopting the SFIP, nothing in the regulations suggests that courts should respond
to such a violation by holding the parties to be bound by the terms of the SFIP
when neither party agreed to that contract. The terms of Palmieri’s poliay coul
not be more clear in limiting his recovery for personal property losses to actual
cash value. We therefore decline to apply the termbefSFIP rather than the
unambiguous terms of the policy actually signed by the parties.
Id. at 188. The court later reiterated that the plain meaning of the contract governe#)mot N
regulations that were not incorporated into the contriatct.(“As to the meaning of the contract,
the text is plain on its face.”see also idat 187 (“The provisions of the contract authorizing
recovery of replacement costmte bluntiythat . . . .”) (emphasis added). The circumstances are
nearly identical bre, although with respect to a different provision of the Polieythe amount

of losses recoverable there versus the effective date here). Like the ingRemieri, Fidelity

seeks to impose upon the Policy a term not contained iRidelity cannot reform the contract
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post hody injecting a term into the Policy that was mointained in ibr otherwisedisclosedat
the time the Policyas issued

Another case cited by Defendadgcobsonv. Metro. Prop. & Cas. Ins. Cosimilarly
involved a NFIP policy issued by WYO insurance eampany The damage claim submitted by
the plaintiff in Jacobsonwas denied because he failem timely sulmit a “proof of loss”
statement, as required by the NF72 F.3d at 174-75. In finding that the NFIP’s proof-of-loss
requirement applied to thalaintiff's policy,!* the Second Circuibeld that the policy’s terms
were to be strictly construdmecause public funds were at risk, and that “an insured must comply
strictly with the terms and conditions of such p@gi where federal insurance policiase at
issue. See id.at 176 (citingMerrill, 332 U.S. at 38485.)* Thus, Jacobsonaffirmed the

principle fromPalmieri, applicable herethat the terms of an insurance policy should be strictly

1t Although Defendants seek to rely on the findingdatobsonthat the NFIP’s proebf-loss
requirement applied to the policy at issuacobsonis distinguishable in this regard. In
Jacobsonthe parties agreed that the NFIP appliadgd here was no evidence indicating, as
here, that there was express language in the policy waiving, or overriding; ifheeduirement.

'2 Fidelity cites the Supreme Court’s decisiorFaderal Crop Insurance Corporation v. Merrill
332 U.S. 380 (1947), for the proposition that those who regularly deal with the government are
presumed to have knowledge of the regulations that apply to such dealings:

Just as everyone is charged with knowledge of the United States Stah#tegeat
Congress has provided that the appearance of rules and regulations in the Federal
Register gives legal notice of their contents. Accordingly, the WgGeap
Insurance Regulations were binding on all who sought to come within the Federal
Crop Insurance Act, regardless of actual knowledge of what is in the Regulations
or the hardship resulting from innocent ignorance.

See Merril] 332 U.S. at 38485. Fidelity’s reliance oMerrill is misplaced;fianything,Merrill
implicitly supports Plaintiff’'s position. Plaintiff, by engaging in the commormplact of
entering intoan insurance contract with a private insyretas not someone seeking to “come
within” a federal regulatory schemigke the NFIP, such that knowledge of NFIP’s regulations
should be imputed to himindeed, if any party in this caséould be charged with “knowledge
of what is in” the NFIP, it would be Fidelityn insuranceompany seeking to “come within”
NFIP’s provisions to obtain the benefits of FEMAlsderwriting of WYO flood insurance
policies, such as this Policy, and not Plaint¥errill simplydoes notpply to this case.
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construed without reference taNFIP terms that were not a part of the insured’s poli§ee
Palmieri, 445 F.3d at 188 (“The terms of Palmieri’s policy could not be more clear in limiting
his recovery for personal property losses to actual cash value. We thelettineto apply the
terms of the SFIP rather than the unambiguous terms of the policy actually sigried by
parties.”)

Fidelity seeks to avoi@ strict constructiof the Flood Declarations Pag&hich made
the Policyimmediatelyeffective by arguing thathat document isnot binding uponFidelity
because it contains a summary of information submitted by Plaintiffidelity, and that where
there is a discrepancy between the declarations page and the SFIP, then8BI8. (Dkt. 32 at
2.) This contentioms unavailing. First, the Flood Declarations Page states that “This policy is
issued by FidelityNational Property and Casuaitynd is signed byridelity’'s Chief Operating
Officer. (Dkt. 2413.) Whatever the source of the information contained e Flood
Declarations Pag&idelity adopted that information when it issued the Pdicilaintiff. There
IS no question that the Policy, as reflected in the Flood Declarations iBagegoverning
document of the flood insurangmlicy. (SeeDef. St.q 10) (stating that Fidelity issued the
Policy to Plaintiff, and citing to the Flood Declarations Page for the coverage amount,
deductible, and effective datejDkt. 2610 at GR 1% (“A copy of the Flood Insurance
Application and premium payment, or a copy of the declarations page, is suffidgeerice of
proof of purchase for new policies.”)Fidelity does not dispute thignd pointsto no other
controlling document executed by the parties that constituteBdliey or governs its term§.

In addition, Fidelity cites no support for the proposition that conflicts between the express

13 As discused, supra Fidelity has not submitted in the recahe“policy contract” or evidence
that it ever was provided to Plaintiff.
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language of an insurance policy and the SFIP should be resolved in favor of thelr&eéd,
this was the proposition specifically rejectedPcarovich

Fidelity also contends that, because the Flood Declarations Page contains an effective
date that renders the policy ineligible for federal reimbursertteaitterm constitutes an “error”
in the contract. Such an “errorffidelity argues, renders the term invalid and ®FIP must
control. (Dkt. 32 at 1.) This is unpersuasivEhat the effective date of the Policy may have
precluded reimbursemeninder the NFIP did not invalidate the poliagther, it meanthat
Fidelity would be responsible for paying Plaintihot necessarily FEMA-for any damage to
the property that occurred between the effective datbe Policyand the date upon which the
NFIP requirements were all satisfieg., after the loan closing and the expiration of theddQ
waiting period

Furthemore, he effective date of October 22, 2013 was certainly not “erroneous” in that
it was neither accidental nor unintendedlaintiff's insurance agentClausen,intentionally
included that term in the insurance application, per Plaintétgiest (PI. St. 9 7-8.) Indeed,
Defendant acknowledges that it waived theda§ waiting period for coveradesed on those
representations (Dkt. 247 at 2) (“The [SFIP] is issued with a standard thirty (30) day waiting
period for new business. This policy was issued with a waiver of the stand&yd30) day
waiting period.”). The October 22, 2018ffective date, though contrary to NFIP regulatjons
was notan “error” but was a termagreed to by Fidelity via the insurance application system it
set up, that may or may not have rendered the policy ineligible for FEMA resetbant.
Again, if Fidelity issued the Policy in violation of NFIP regulations, it has norogan whether

the Policy, which Fidelity issued to Plaintiff, is a valid contract.
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Accordingly, the Court finds thaneither the NFIP’s30-day waiting periodor loan
closingrequiremengpply tothe Policy.

[l. Common Law and General Principles of Contract Law

Having determined that the Policy is not governed by theseNFIP requirements, the
Court must interpret the Policy pursuant to common law princgdfl€®ntract interpretatioto
determine whetheFidelity breached its agreement with Plaintiff by rejecting his damage claim
for the property.Becausdederal commomaw relies upon state lgwnd becausBew Yorkand
federal common lawelating tocontract interpretation are matelyaihe same with respect to the
relevant issues heréhe Court cites tthemin conjunction. SeeHillside Metro AssocsLLC v.
JPMorganChase Bank, Nat'l Ass/iY47 F.3d 44, 49 (2d Cir. 2014) (quotiDgbson v. Hartford
Fin. Servs. Grp., In¢.389 F.3d 386, 399 (2d Cir. 2004)) (in applying the “federal common law
of contract,” the Court consults “general principles of contract law,” whidkrofefer to and
are articulated by state law.

Under both federal common law and New York law, unambiguous contracts are
interpreted as a matter of latee Metro. Life Ins. v. RJR Nabisco, |r806 F.2d 884, 889 (2d
Cir. 1990) (“Under New Yorklaw . . . if a contract is unambiguous on its face, its proper

construction is a question of law.’Am. Express Bank v. Uniroyal, Ind64 A.D.2d 275, 277

4 “In developing federal common law in an area, a court may look at state lam.”Home
Assurance Co. v. Hapag Lloyd Container Linie, Gmi#46 F.3d 313, 316 (2d Cir. 2006)
(alterations omitted)see also Hovensa LLC v. Kristensdtetroleum, Ing.2013 WL 1803694,

at *4 (S.D.N.Y. Apr. 26, 2013) (interpreting general contract principles “[u]nder leuotbrdl
common law and New Yorlaw”); Seel9 C. Wright, A. Miller, & E. CooperFederal Practice

and Procedure 8§ 4518, at 5623 (“In recent years, the Supreme Court has put increasing
emphasis on the notion that when determining what should be the content of federal common
law, thelaw of the forum state should be adopted absent some good reason to displace it.”).
Moreover, the principles of contriaimterpretation at issue hereambiguity, plain meaningand
unilateral reformatior-are basigrinciples of contract law.
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(1st Dep’'t 1990)(“Where the intent of the parties can be determined from the face of the
agreementinterpretation is a matter of law and the case is ripe for summary judgmépt]e
initial question for the court on a motion for summary judgment with respect to aatahdian
is ‘whether the contract is unambiguous with respect to the question disputed bytitse"pa
Law Debenture Trust Co. of New York v. Maverick Tube C68% F.3d 458, 465 (2d Cir. 2010)
(quotingInt’l Multifoods Corp. v. Commercial Union Ins. C&09 F.3d 76, 83 (2d Cir. 2002)).
The matter of ambiguity is a question for the Court to determine as a matter odleat.465
(citing Int’l Multifoods Corp, 309 F.3d at 83).A contractis ambiguous where the contract’s
terms “could suggest more than one meaning when viewed objectively by a reasonably
intelligent person who has examined the context of the entire integrated agreschevito is
cognizant of the customs, practices, usages, and terminology as generallyooddarsthe
particular tade or business.Id. at 466 (citingnt’| Multifoods, 309 F.3d at 83)°

If the Court determineghat the contract is unambiguoushe Court’s next task is to
interpret the contract’'s unambiguous words. s“A general matter, the objective of contract
interpretaion is to give effect to thexpressedntentions of the parties,” and “the best evidence
of what parties to a written agreement intend[ed] is what they say in their Writibgw
Debenture Trust Co. of New York95 F.3d at 467 (internal citations anteedtions omitted)

(quoting Greenfield v. Philles Records, In@8 N.Y.2d 562, 569 (2002)).Under “general

> When a ontract is ambiguous, meaning that there may be more than one reasonable
interpretation, its construction will be left to the finder of fact to determismusement Bus.
Underwriters v. Am. Int'l Grp.66 N.Y.2d 878, 880 (1985). Nevertheless, even arohbigu
contracts may be interpreted by a court as a matter of law in cases where the parties do no
submit extrinsic evidence to support their urged interpretatiGee82-11 Queens Blvd. Realty,

Corp. v. Sunoco, Inc. (R & MP51 F. Supp. 2d 376, 382 (E.D.N.Y. 2013) (citMiner v.
Anesthesia Assocs. of W. Suff@B3 A.D.2d 454, 455 (2d Dep’t 1994)).
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principles of contract law,” “words and phrases should be divein plain meaning.”LaSalle
Bank Nat'l| Ass’n v. Nomura Asset Cap. Cor24 F.3d 195, 206 (2d Cir. 2005). “The Court
must construe the agreement in accordance with the intent of the parties, givimgguaas
words their plain meaning.S.E.C. v. Credit Bancorp, Li242 F. Supp. 2d 260, 264 (S.D.N.Y.
2002) (citingBank of New York v. Amoco Oil C856 F.3d 643, 661 (2d Cir. 1994)).

V. Analysisof the Policy

There are n@ambiguous terms in thiéolicy with respect tats effective date, which is the
only term the parties disput@.he effective date is expressly stated as Octobe2@2, without
qualification. (Dkt. 269.) This contract term is not subject to any other meaning when “viewed
objectively by a reasonably intelligent personlaw Debenture Trust Co595 F.3d a#65.
Accordingly, the Court finds theffective dateof the Policy to be unambiguous a matter of
law, and interprets iccording tats facial meanings expressed in the Flood Declarations Page,
which Fidelity acknowledges reflects the terms of the PoliSeell. St. § 10) (citing to policy
number 314400537112, which refers to the Flood Declarations Page).

Next, “[i]t is axiomatic that where the language of a contract is unambiguous, the parties’
intent is determined within the four corners of the contract, without referencetamadx
evidence.” Feifer v. Prudential Ins. Cp.306 F.3d 1202, 1210 (2d Cir. 200%ee also
Rosenblatt v. Christie, Manson & Woods, LttB5 Fed. App’'x 11, 12 (2d Cir. 2006) (“Where,
as here, a contract is unambiguous, it is enforced according to its terms, amdrtheilt
generally not look ‘outside the four corners of the document’ to add to or vary it.”).

As previously discussedniPalmieri, the Second Circuit interpreted the plaintiff

insured’s insurancpolicy accordingo the terms set forth in the actual policy agreed to by the
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parties’® The court held: The terms of Palmieri’s policy could not be more clear in limiting his
recovery for personal property losses to actual cash value. We therefore tedp@y the
terms of the SFIP rather than the unambiguous terms of the policy actually sigried by
parties.” Palmieri, 445 F.3d al88.

Here, here is no dispute that Plaintiffhrough Clauself, submitted to Fidelity an
application for flood insurance, which Plaintiff signed on October 19, 2012, andh wias
delivered to Fidelity on October 22, 2012. (Dkt-24t ECF 4.) There also is no dispute that
Fidelity, in turn, issued to Plaintiff the Policy, which contained an “Effedila¢ée” of October
22, 2012. (Dkt. 28 at ECF 1.) The Temporary Decliaoa Page, provided to Plaintiff on
October 22, 201Zxpresslystated that there wam waiting period: “Lender Requirement No
Waiting (SFHA only).*® (Dkt. 243 at ECF 1.) Alspon October 22, 2012, Fidelity executed
the Flood Declarations Pagshich stated that the “Date of Issue” was October 22, 2@ith
the policy period being “From: 10/22/12 To: 10/22/13". (Dkt-2@t ECF 2.) The Flood

Declarations Pagalso stated that the insurance premium had been paid by the insured, Ed

% 1n Palmiai, the parties, “did not use the SFIP, and Palmieri [| made no attempt to argue that
Allstate violated his rights by drafting its own contracather than adopting the SFIP.”
Palmiei, 445 F.3d at 188.The court further held that “even if Allstate violated the [NFIP]
regulations by drafting its own contract rather than adopting the SFIP, nothirgyriegiiiations
suggests that courts shoutsspond to such a violation by holding the parties to be bound by the
terms of the SFIP when neither party agreed to that contrialct.”

" The parties dispute whether Clausen was acting as Plaintiff's or Refemégent when it
submitted the informatn pertaining to th@olicy. This is of no momentRegardles®f whom
Clausenwas acting on behalf of, it wasFadelity policy that was issuetb Plaintiff with an
explicit waiver of the 3edaywaiting period. (Dkt. 263 at 45.) If Defendant did not want to
waive the 36day waiting period based upon Clausen’s representations, it coul@$tabdished

a different systemthan the one that it did, which permitted Clausen to directly issue Fidelity
insurance policies.(SeeDkt. 23 at 2—-3 & supporting exhibits.)

18 «SFHA” refers to a FEMAdesignated area known as a “Special Flood Hazard Afgee44

C.F.R. § 59.1 (“Area of special flood hazard is the land in the flood plain within a community
subject to a 1 percent or greater chance of flooding in any given year.”).
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Flanders, andhat “[t]his policy is issued by Fidelity National Property and Castialtfhe
Policy was signed by Fidelity’s Chief Operating Officer, Patricia Tetopl@ones. (Dkt. 2® at
ECF 2.)° In any eventFidelity has acknowledged that it issued the PolicPlaintiff with a
waiver of the standard 30-day waiting period. (Dkt. 24-7 &£ 2.)

Based upon the unambiguous terms of the contractPtley was effective as of
October 22, 2012. The plain and unambiguous terms oPtliey stated that there was no
waiting periodand that the Policy was effective immediately upon the premium being received,
which it was that day (Dkt. 269) (“Premium Paid By: Insured”)After sustaining damage to
the insured propertylaintiff submitted a claim for ingsance reimbursement under thai&y on
or about October 31, 2012. (PI. St. § 13.) Fidelity denied that claim in a letter datecbBecem

3, 2012. (PI. St. § 15; Dkt. 81) This denial was in breach of tRelicy. Accordingly, the

19 See also Fidelity National Property & Casualty Insurance Company, FEMA.gov,
http://www.fema.gov/wyeansurancecompany/fidelitynational-propertycasualtyinsurance-
company (listing Patricia Templetalones as “COQ” of Fidelity National Property & Casualty
Insurance Company) (last visited Sept. 12, 2014).

20 Thus, Fidelity’'s arguments that it cannot be bound by the statements made in theideslar
page because those are statements afitffa agent (Clausen), and not Fidelity, are entirely
unavailing. (Dkt. 32 at-®5.) Moreover, the cases discussedhis regard pertain to inadvertent
errorsin submitted declarations, and who should be held accountable for such egeeBki(
27 at 5 Dkt. 263 at 10 (citing Dennis v. Fidelity Nat'l Prop. and Cas. Ins. CQ010 WL
3306879, at *4 (W.D. La. Aug. 17, 2010)). Inclusion of theda9 waiting period waiver was
not an “error—it was intentionally included, and, based on the systelaliy set up to receive
insurance applications, was accepted and approved by Fidelity. (Bktat4546; PI. St. 1 5.)
As referenced above, Fidelity issued to Plaintiff a policy that was signdd Bief Operating
Officer, which cannot reasonaliy considered a statement made by the Plain®éeDkt. 24

13 at ECF 2.) Even if this was done automatically, that is the system yatebited, and which
it was free to alter. In any event, Fidelity several times admittedt ikatied the Policwith the
30-day waiver, so its contentions regarding the provenance of the Policy’s termsagegling.
(Dkts. 24-5, 24-9, 24-13.)

23



Cout finds thatFidelity has breacheds contractwith Plaintiff, andthat Plaintiff is entitled to
judgmentas a matter of law

V. State Law and Extr&ontractual Tort Claims

Plaintiffs complaintalsoasserts a claim for bad faith denial of an insurance cl@mm
which Plaintiff seeks attorney fees and punitive damages. (Dkt.-4L&@t)9New York law does
not recognize an independent tort for bad faith denial of an insurance cor8eetWiener v.
Unumprovident Corp.202 F. Supp. 2d 116, 123 (S.D.N.Y. 2002) (citdegw York Univ. v.
Continental Ins. C0.87 N.Y.2d at 31520 (1995). Rather, in order to obtain punitive damages
in connection with a contract claim, a plaintiff must state an independent tort claim effat its
could form the basis for punitivdamages separate and apart from the contideeNew York
Univ.,, 87 N.Y.2d at 316 In other words, for a plaintiff to recover punitive damages in
connection with a contract, a defendant must have a separate duty of reasarabbtiepandent
of the catract, and the defendant must have breached that duty either negligently or
intentionally. See Continental Ins. Go87 N.Y.2d at 3118 (“[T]he provisions of the [New
York] Insurance Law are properly viewed as measures regulating timerissperformaoe of
contractual obligations, as an adjunct to the contract, not as a legislative iorpokgi separate
duty of reasonable care. . . . If the statute does not permit a private righbofiadavor of an
insured, a fortiori, it cannot be construed to impose a tort duty of care flowing to thedinsure
separate and apart from the insurance contract.”)

Accordingly, Plaintiff's extracontractual tort claim is dismissed for failure to state a
claim upon which relief can be granted under New York |&ee, e.gFunk v. Allstate Ins. Cp.

13-CV-5933(JS)GRB) 2013 WL 6537031(E.D.N.Y. Dec. 13, 2013)Dufficy v. Nationwide
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Mut. Fire Ins. Co. 13-CV-601QSJH(AKT) 2013 WL 6248529 (E.D.N.Y. Dec. 2, 2013)
(denying extracontractual tort claims for failure &iate a claim to reliefy*
VI. Relief

A prevailing party in a breach of contract lawsuit is entitt@ompensatory damages
“Elementary principles of contract law dictate that damages for a breach of cohtralct put
the nonbreaching party in the position it would have occupied but for the breach; the injured
party should not recover more from the breach than the party would have gained had déiog¢ contr
been fully performed.” Topps Co., Inc. v. Cadbury Stani S.A.].830 F. Supp. 2d 250, 269
(S.D.N.Y. 2005);see alsoBi-Economy Market, Inc. v. Harleysville Ins. Co. of New Yafk
N.Y.3d 187,195(2008) (“Contract damages are ordinarily intended to give the injured party t
benefit of the bargain by awarding a sum of money that will, to the extent pogaibthat party
in as good a position as it would leabeenin had the contract been pamed’) (citing
Goodsten Constr. Corp. v. City of New Y,080 N.Y.2d 366, 373 (1992)) (itself citing
Restatement [Second] of Contracts 8§ 347, cmnt a; § 84dayview Concrete Rds. Corp. v. S.
Charles Gherardi, InG.88 A.D.2d 461, 469 (2d Dep’'t 1982) (“The ‘benefit of the bargain’
standard is intended to place the injured party in as good a position as would have beed achieve
had there been full performanof the contract, but the damages claimed must be measurable
with a reasonable degree of certainty and must be adequately proven.”)qages).

With respect to a contract fonsurance compensatory damages generally iarghe

amount of the coverebbsses under thasurancepolicy. See BiEconomy Market,nc., 10

2Lt is possible that Plaintiff's statew claim is preempted by NFIPAlthough the Second
Circuit does not appear to have ruled on the issue, at least one other circuit cbettithathe

NFIP preempts noffraud based stataw claims. See Gallup v. Omaha Prop. and Cas. Ins., Co.
434 F.3d 341 (5th Cir. 2005)However, since Plaintiff's stataw claim does not exisinder

New York law, the Court need not address the preemption issue, which has not beernyraised b
the parties.
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N.Y.3d at 198"[I]n insurance contracts or other contracts for the payment of money, tiespar
have already told us what damages they contemplated; in the case of insuranpaysiient
equal to the losses covered by the policy, up to the policy limits.”).

Plaintiff stated in the complaint that he seeks an award of “not less than $100,000” in
connection with Defendant’'s breach of contract. (Dkt. 1 at However, the Court cannot
award damages in an indefinite amount. Accordingly, the Geaillrtonduct a damages inquest,
which may be conducted via affidavits, to determine the amount of datcagegh Plaintiff is
entitled. See Entrt By J&J, Inc. v. PJ’'d.ounge 2005 WL 159631at *1 (S.D.N.Y. Jan. 26,
2005) (quotinglransatlantic Marine Claims Agency, Inc. v. Ace Shipping CA@9 F.3d 105,

111 (2d Cir. 1997) (“The Second Circuit has approved the holding of an inquest by affidavit,
without an inperson court hearing, ‘as loag [the Court has] ensured that there was a basis for
the damages specified[.]”")The partiesalso maystipulate to the damages amount, in which case

a danages inquest will bennecessary
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CONCLUSION

For the reasons stated above, Plaistiffiotion forsummary judgmenis granted on his
breach of contractlaim, and denied on his extcantractual claims. Fidelity’'s motion for
summary judgment is denied as to Plaintiff's breach of contract claim,gearded as to
Plaintiff's extracontractual claims, which are dismisdedfailure tostate a claim.

AssumingPlaintiff can demonstrate a covered claihe is entitled to compensatory
damagesn an amount to be determined following a damages inquest or by stipulation of the
parties. The parties shall appear for a status confetendiscuss the damages inquest in this

matter, which will be canceled in the event the parties stipulate to Plaintiffs damages

SO ORDERED:

/s/ Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated: SeptembeB0, 2014
Brooklyn,New York
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