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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

LUIS PEREZ, Individually and On Behalf
Of All Others Similarly Situated,
Plaintiff, MEMORANDUM
AND ORDER
-against

13 CV 2109 (RML)

METRO DAIRY CORP., RAZ DAIRY INC.,

and EDWARD ZASTENIK, Jointly and

Severally, and any other entities with or

cortrolled by METRO DAIRY CORR

RAZ DAIRY INC., and/or EDWARD

ZASTENIK,

Defendants.

LEVY, United States Magistrate Judge:

This case is before me on consent of the parties. (Consent to Jurisdiction by U.S.
Magistrate Judgdiled Mar. 17, 2014.) Rintiffs movefor sanctions reladto alleged witness
tampering (SeePlaintiffs’ Memorandum of Law, dated Aug. 25, 2015 (“PIls.” Mem.”)) A
issue is dMay 20, 2015 encounter between opt-in plaintiff Efrain Zemora and defendant Edward
Zastenik. [d. at 2.) Defendantdvetro Dairy Corp., Raz Dairy Inc., and Edward Zastenik
(collectively “defendants”) oppose the motiorfgeéDefendants’ Proposed Findings of Fact &
Conclusionf Law, dated Sept. 25, 2015 (“Defs.” Opp’n”).) For the reasons stated below,

plaintiffs’ motion is denied.

BACKGROUND AND FACTS

Plaintiff Luis Perez commenced this collective act@mApril 5, 2013, seeking
unpaid wages and overtime, plus liquidated damages, interest, attorney’s feestsandd=s

the Fair Labor Standards Act, 29 U.S.C. 88 #%eq, and the New York Labor Law.
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(Complaint, dated Apr. 5, 2013 (“Compl.”), 11 1-Agcordingto the complaint, at atimes
relevant to this actigri[d]efendants have been in the Dairy Distribution industry, owning and
operating a Dairy located at 215 Lake Avenue, Yonkers, NYId.  16.) Raintiffs claim that
defendants “had a policy and practice of refusing to pay minimum wage for allvivoked as
well as overtime compensation[toemployees for their hours worked in excess of forty (40)

hours per work week.”1d. § 35.)

On October 21, 2013, the parties agreed, by so-ordered stipulation, to conditional
collective certification.(Order, dated Oct. 21, 20130ptin plaintiff Efrain Zamorg“Zamora”)
consented to join this action. (Constmioin Collective Actionfiled Dec. § 2013, Dkt. No.

27.) Plaintiffs allege that Mr. Zamora “worked for [d]efendants from 2005 to March 2@13 as
milk truck driver assistant.” (Plaintiffs’ Amended Proposed Findings of, Bat¢d Oct. 8, 2015,
1 1;seeTranscriptof July 14, 2015 Evidentiary Hearing, filed Aug. 18, 2015 (“Tr.”), at 15-19.)
Plaintiffs have alleged that Mr. Zamora “typically worked sevenght (78) hours per week” for

defendants. (Proposed Joint Pretrial Order, filed May 29, 2015 (*JPTO”).)

On November 10, 2014, plaintiffs requested leave to move for discovery
sanctions, allegingnter alia, that defendant Edward Zastenik (“Zastenik”) committed perjury
while testifying ata June 15, 2014 deposition. (Letter of Odalis M. Encarnacion, Esq., dated
Nov. 6, 2014.) | denied thatquest (Minute Entry, dated Nov. 19, 2014.) On January 9, 2015,

defendants moved to decertify the conditionally certified collective ac{idotion to Decertify

1 Plaintiffs allege that defendant Edward Zastenik “is an officer, directdfor managing agent
of” defendants Metro Dairy Corp. and Raz Dairy Inc., who “set the terms and condiens
[p]laintiffs’ work schedule and wage payments.” (Compl. {@efendants admit that defendant
Edward Zastenik is an officer of defendants Metro Dairy Corp. and Raz DairfAnswer,
dated June 11, 2013, 1 5.)



Collective Action, dated Jan. 9, 2015.) On the same date, plaintiffs moved for spoliation
sanctions and other relief based on defendants’ failure to produce employment doeunthents
records. (Discovery Motion, dated Jan. 9, 2015.) On April 6, 2015, | denied both moS8ess. (
Memorandum and Ord®enying Defendants’ Motion to Decertify the Collective Action, dated
Apr. 6, 2015; Memorandum and Order Denying Plaintiffs’ Discovery Motion, dated Apr. 6,
2015.) Having resolved these issues, | scheduled a trial to commence on July £3, 2015.

(Minute Entry, dated Apr. 24, 2015.)

Now before the cours plaintiffs’ motion for sanctions relatito alleged witness
tampering. Plaintiffs’ allegations concearMay 20, 2015 encounter between Mr. Zamora and
Mr. Zastenik. By letter dated May 28, 2015, plaintiftdified the court of their witness
tampering allegations. (Lettef Odalis M. Encarnacion, Esq., dated May 28, 201Hhis letter
included a sworn declaration of Mr. Zamora, describing the incid&aeDeclaration of Efrain
Zamora, sworn to May 23, 201%amora Decl.”)) On June 22, 2015, the parties appeared
before me to discuss plaintiffs’ allegations. (Minute Entry, dated June 22, 20amiff® then
requested an evideary hearing relatingo their anticipated motion for sanctiond.etterof
Odalis M. Encarnacion, Esq., dated June 22, 2015.) | granted that request and held the
evidentiary hearingn July 14, 2015. (Scheduling Order, dated June 29, 2015; Minute Entry,

dated July 14, 201p.

Two witnesses testified at the July 14, 2015 evidentiary hearing: Mr. Zamadra

Mr. Zastenik the two principal participants in the May 20, 2015 encounteefr.) With the

2 Due to thepresenmotion, trial was adjourned SéeOrder, dated June 29, 2015.)
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exception of Mr. Zamora’s May 23, 2015 declaration, no other relevas¢nce is before the

court. SeeZamora Decl.)

The May 20, 2015 incidemtccurred at approximately2:00 p.m. at Mr. Zamora’s
current place of employmentjpéockdong garagevhere foodand beverage cartst “pushcarts,”
areunloaded, cleaned, and re-stocke8edTr. at 6, 8, 13-14.)This facility is located a#19-47
315t Street Long Island City New York the “Long Island CityGaragé). (Plaintiffs’ Amended

Findings of Fact, dated Oct. 8, 2015, 1 4.)

At the evidentiary hearing, Mr. Zamora testified that he had worked abtige L
Island City Garage for approximately one yefid. at 6, 15.) His job duties include parking,
unloading, and cleaning the foadd beverage cartsld(at 14.) Prior to working at the Long
Island City Garage, M Zamora testified that he workatinight,parttime, ata similar facility.
(Id. at 15, 20.) Mr. Zamora held this pérte employment while also working during the day as

a milk truck driver’s assistant, allegedty defendants. Id. at 20.)

1. Mr. Zamora’s Testimony

Mr. Zamora’s conversation with Mr. Zastenik on May 20, 2015 was conducted in
English. (d. at 23.) Although Mr. Zamora testified that he understands “some Engligh¢ a
evidentiary hearingpe testified through 8panish interpreter(ld. at 3 23) He recalledhis

encounter with MrZastenikas follows:

Q. So turning you back te your attention to that same date

during your shift about twelve noon, did anyone aside from you or
that other cewvorker or angneelse that works there enter or exit
the premises where you perform your duties?

A. Eddie. Yes, Eddie.



(Id. at8-10.)

Q. How do you know Mr. Zastenik?

A. Because when he came in, he came in and ststojgsking
guestions to the guy who works over there during that shift and he
was asking who is the friend. So he asked who's the friend so they
gave him out and pointed at me and he get his cell phone out and
started recording me. So | was very afraid of this person. | was
scared . . | started getting very nervous so | started asking him
‘What are you doing, why are you asking?’ So he said to me ‘No,
no, no, that’s okay, that's okay,” and | said ‘Why are you recording
me? | have no enemies. . [H]e was repeating, ‘No, that’s okay,
that’'s okay.” | said ‘No, that's not okay. It's a crime. You have no
right to start recording and taking pictures of me here.’

So he started asking about the owner and asking why | was
working there. He started insulting me and saying that lavas
piece of shitand that | shouldn’t have that job. And that. .. he
wanted to speak to the owner so the owner would fire me ... So |
got very scared and he started talking to the other guy. So he
started talking personally to the other guy that he wanted to speak
to the ownethat I shouldn’t be in that job, that | was a bad person,
that there were a number of things about me. And so he started
saying that | was the person who had stole money . . . So | said
‘Why are you saying those kinds of things about me?’

So he said to me, ‘No the problem is that you took me to court.” |
said ‘Yes, | did take you to court because | used to work with you
and you guys fired me without any reason.” And so he started
saying it would be better for me to have papers or he would kick
me out. He would send me back to Mexico. So | got really scared.
After he went there | couldn’t really be at peace in my work. | was
always turning looking behind my back to see if somebody was
following me or showing up.

2. Mr. Zastenik’s Testimony

Mr. Zastenik’s recollection of the encounter differed from Mr. Zamora’s. Mr.

Zastenik also offered an alternative reason for his presence at the lasntQ&y Garage(See

Tr. at29-44.) Mr. Zastenik testified that he haditedthe Long Island City Gage on aboudix

occasionsn the five months prior to May 20, 2015Tr. at 3631.) During this timeperiod,Mr.



Zastenik worked as a driver delivering milk for a company called Best€h@d. at 31, 39)
The Long Island City Garage was on his delivery roulg. af 3) Whenmaking deliveries to
the Long Island City Garage, Mr. Zastetastified thahe “particularly spoke to’raemployee

therethathe refers to as Mexicd.(Id.)

Mr. Zastenik testified that Headdelivered milk to the Longgland City Garage
one to two weeks prior to May 20, 2013d. @t 32.) At that time he spoke to Mexico.ld.)

Mr. Zastenik and Mexicdiscussed Mr. Zamora’s history of employment:

Q. And what was the conversation that you had with Mexico at
that time?

A. | askedhim if [Mr. Zamora] worked there and | told him the
reasons why and Mexico said yes, he does work here.

Q. And what was the reason why you asked whether he worked
there?

A. 1told Mexico, you know, that [Mr. Zamora] claimed that he
had worked for my driver 77 hours when | know he wdri@ a
pushcart that Christigna milk deliverytruck driver,] used to pick
him up at.

(Id. at 32.)

This conversation endegthortly thereaftebecause Mr. Zastenik and Mexico were
busy. (d. at 33.) They agreed that Mr. Zastenik would reatilater date(ld.) Mr. Zastenik

returned to the Long Island City Garage on May 20, 2015:

Q. Now, on May 2 when you entered that location in Long
Island City, where did you go?

A. ... lwentinto theffice to talk to Mexica . ..

Q. And when you went back and you started talking to Mexico,
what did you ask him and what happened?

3 Mr. Zasteniktestified that he did not see Mr. Zamora at the Long Island City Garagey of
the occasions that he visitpdor to May 20, 2015. (Tr. at 31.)
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A. | asked Mexico, you know, about Christiarwhere did
Christian pick [Mr. Zamora] up, you know, how many hours did h
work?

Q. And did Mexico answer those questions?

A. Yes. Mexico told me that when [Mr. Zamora] workedthe

didn’t work for that-- he worked for the garage on Lawman []
Avenue Bic] andhe worked at nighttime. He would get there
around 7 at night and then my driver, you knoaigghat he

picked him up at 5:30 in the morning. So when | was talking with
Mexico, you know, Mexico goes he works here during the day. So
he was behind the counter. As we were talking, he came around
behind the counter and we went out into like the corridor, you
know, where you could drive through . . . And Mexico pointed out
[Mr. Zamora] and | took my phone out and | took a picture . . . .

Q. Did you take @ideo of him at all that day?
. No.

A
Q. You took how many pictures?
A. One picture.

Q

. Why did you take his picture?

A. Because | never knew who he was and | was going to ask
people if they would go to court and testify that he worked at
another job.

Q. And then after you took the picture, what happened?

A. Me and Mexico were talking. [Mr. Zamora] started walking
towards us and he started entering the conversatioHe said to

me, you know, ‘What are you doing here?’ You know, and | kept
on talking to Mexico. We went back into how many hours he said
he worked. You know, and | said to Mexico, “You told me he
worked 12 hours in his other job.” So I said, ‘Do the math. This is
impossible that he claimed that he worked 77 hours here and that
you told me he worked 60 hours at his other job[Mr. Zamora]
got-- he like started smilingyou know, and he says to me, ‘That’s
when | worked with Christian. When | worked with Jessie, Jessie, |
work with Jessie.” And | turned around to him, | sdeksie that
piece of shithat stole a lot of money from me? Jessie?’ And then
| turned to, you know, to Mexico again, left him out of the

7



conversation and | said, ‘Il just need someone to keep on coming
back, you know, come to court with me and justifiethat he has
worked at a pushcart while he worked for Christian.’

Q. And what happened after that?

A. [Mr. Zamora] came, you know, he came to me and [] said to
me, ‘You think you’re going to get someone here to testify against
me?’ Something in thdine. He says, ‘You have no proof.’

Q. Did you ever mention immigration?
A. No.
(Tr. at 3336.) Mr. Zastenikfurthertestified thatsincehis attorney advised him of jitdiffs’

allegations, he has not returned to the Long Island City Gar&heat 4142.)

3. Plaintiffs’ Motion

On August 25, 2015, plaintiffs moved for sanctiamssertinginter alia, that
“[t]he evidence presented during the July 14, 2015 evidentiary hearing showed and déeabnstra
that the [d]efendant by his actions, intentionally and unlawfully used intimidationattempt
to prevent [p]laintiff's testimony? (Pls.” Mem. at 2.) Plaintiffs requegtter alia, that the
court, pursuant to its inherent powenpose litigatiorending sanctions oalternatively provide
an adverse insiction to the jury? (Id. at 3.) Plaintiffs also request that the court refer “these
unlawful acts on the part of Defendant . . . to the U.S. Attorney’s Office to daetevhiat

criminal violations or charges, ihg, are warranted.”ld.) In their opposition, defendants argue

4 Mr. Zamora igncluded as a witness for plaintiffs in the parties’ Joint Pretrial Ordeghwhi
was filed on May 29, 2015. (JPTO.)

5> Plaintiffs proposed jury instructions are, “along the lines of, ‘This Court finds that the
Defendants attempted to tamper with and intimidate one of the Plaintiffs to cleasky lsim
panic, anxiety, and fear which ultimate goal was to abandon the action agabstehdants
and cause other members of the class to do the same.” (Pls.” Mem. at 28.)
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that plaintiffs have failed teatisfytheir evidentiary burden of establishing witness tampering or

other litigation misconduct. (Defs.” Opp’n at 6-3gel5 U.S.C. 1512(b).

DiscussioN

1. Court'sinherent Power

It is beyond dispute that “witness tampering is extremely serious misconduct.”

Harris v. SCA Rest. Corp., No. 09 CV 2212, 2014 WL 996249, at *4 (E.D.N.Y. Mar. 14, 2014)
(citation and internal quotation mar@mitted. “A court has the inherent power to sanction a

party ‘for conduct which abuses the judicial proces®iley v. City of New York No. 10 CV

2513, 2015 WL 54134@&t*7 (E.D.N.Y. Feb. 10, 2015uoting_Chambers v. NASCO, Inc.,

501 U.S. 32, 44-45 (1991)). “Although requests for sanctions following witness tampering are
not common in federal court, other courts have held that witness tampering is saretiowil

a court’s inherent power.” SCA Rest. Corp., 2014 WL 996249, aeehlsoRiley, 2015WL

541346,at*7; In re Brican Am. LLC Equip. Lease Litig977 F. Supp. 2d 1287, 1292 (S.D. Fla.

2013);_Compton v. Alpha Kappa Alpha Sorority Inc., 938 F. Supp. 2d 103, 105-07 (D.D.C.

2013). “Because of their very potency, inherent powers must be exercised wéimtresid
discretion.” Chambers501 U.S. at 44. ““Sanctionable conduct must be proven by clear and
convincing evidence and the district court must make a specific finding of bad fatiley,

2015 WL 541346, at *7 (quotingmerisourceCorp. v. RX USA Int’l Inc., No. 02 CV 2514,

2010 WL 2730748, at *5 (E.D.N.Y. Apr. 17, 2014%e &0 SCA Rest. Corp2014 WL

996249, at *4. Additionally, “inherenpower sanctions are appropriate only if there is clear
evidence that the conduct at isss (1) entirely without color and (2) motivated by improper

purposes.” Riley, 2015 WL 541346, at *7 (quoting Wolters Kluwer Fin. Servs. Inc. v.

Scivantage564 F.3d 110, 114 (2d Cir. 2009)).



2. Analysis

As noted, Mr. Zamora and Mr. Zastenik recalled their encounter on May 20, 2015
differently. Mr. Zamora testified that he was threatened and demeanedTr(S¢4-28.) Mr.
Zastenik testified that he visitéde Long Island City Garage to speak to Mexico about Mr.
Zamora’'s employment histp. (Tr. at 33.) Mr. Zasteniktestified that he referred the instant
action in relation to his efforts to obtain a witness with knowledge of Mr. Zamargkbgment
history. (Tr. at 35.) He further testified that he “never threatened [Mr. Zgmatall.” (Tr. at

36.)

Plaintiffs argue that Mr. Zastenik’s testimony is not credilie. Zamora
testified that, besides himself, there were two other employees at the lanmyTsty Garage at
the time of the incidenfAbraham and Enriqueld( at6-7, 21-22.)Mr. Zamora testified that
Abraham was “by [his] side” when Mr. Zastenik arrived and that Enrique was “offibe.”
(Id. at 22.) Plaintiffsinsistthat Mr. Zastenik could not have visited the Long Island City Garage
at12:00 p.m. with the intention of speaking to the person he knew as Mexico because “Mexico
clearly works the night shift®” (Pls.” Mem. at 6seealsoPls.” Mem. at 710, 15, 16, 26, 33.)
Theyargue that Mexico anEnrique cannot be the same perbenause Enrique works the day
shift.” (Id. at 6.) Consequently, plaintiffs assert that Mr. Zastenik’s “visit to [they Lsland
City Garage] on that day was motivated by an improper purpose; that purposeinflaeihce

by intimidation.” (d. at 15.)

® It is unclear how plaintiffs reached this conclusion. The issue of Mexico’shshifs was not
addressed at the evidentiary hearing.
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| find that plaintiffs have failed to satisfy their evidentiary burdeth respect to
Mr. Zastenik’s intent. Significantly, plaintiffs do not account for a portion ofAdmora’s

testimony that undermines their argument:

Q. Now, you indicated that thereeve two people working at the
time on May 20, 2015 that you saw Mr. Zastenik, correct?

A. Yes
Q. One of those people was the manager, correct?

A. Yes

Q. What was the manager’s néne

A. Abraham That's the day manager. The night manager is the
guy incharge, the guy in the office.

Q. You indicated that when Mr. Zastenik first came-in

A. He went to see the guy in the office

Q. So he went to see the man in the office. What was that man’s
name?

A. His name is Enrique

Q. And do you know whether or not Mr. Zastenik had ever met
him before?

A. I don’'t know. He didn’t mention it to me. He said that
somebody had gone there asking questions but he didn’t tell me
their name.

(Tr. at 2222.) In other words, Mr. Zamora conceded that the night manager was present in the

office at noon.

Plaintiffs also argue thahe court should not credit Mr. Zastenik’s testimony
because defendants did mstablish how Mexicaould have known specific details abdrt
Zamora’'s employmertistory. (Pls.” Mem. at 7-8.) | note that plaintiffs did not inquire about

this issuaduringtheir crossexamination of Mr. Zastenik.SgeTr. at37-42.) Moreover,
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plaintiffs’ argument misallocates the burden of proving sanctionable cordisi¢the noving
party, plaintiffs musestablishby clear and convincing evidence that Mr. Zastenik engaged in

witness tamperingSeeRiley, 2015 WL 541346, at *71n re Brican Am. LLC Equip. Lease

Litig., 977 F. Supp. 2d at 1293. Finallyaiptiffs argue thathe court should not credit Mr.
Zastenik’s version of events because “this Mexico individual was never mentiongedak a
potential witness by the [d]efendants on their Joint Pretrial Order.” (Pésri.Mt 11see

JPTO.) This argument gmilarly unconvincing.

In sum, the evidence befonge consists of testimony from two interested
witnesses whose recollection differed-his records insufficient to merit the imposition of
sanctions.For the same reasphfind that referral of thesaccusation$o the United States
Attorney’s Office isurwarrantec® Mr. Zastenik has testified that, after consulting with his
attorney, he has not returned to Mr. Zamora’s place of employr{ientat 4142.) | find this
course of action prudent. Additionallys a cautionary measuregitectMr. Zastenik not to

initiate contact with Mr. Zamorduringthe pendencyof this action

" | note thatMr. Zamora’s May 23, 2015 declaration is largely consistent with his testiatony
the evidentiary hearing.SéeZamora Decl.; Tr. at-29.)

8 Of coursethe court’s permission is not required in order for plaintiffs to pursue criminal
charges
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CONCLUSION
For the foregoing reasons, plaintiffs’ motion for sancti@tatedto alleged
witness tampering is denied.

SO ORDERED.

Dated: Brooklyn, New York
February25, 2016

/s/
ROBERT M. LEVY
United States Magistrate Judge
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