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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
GLENROY JOHN pro se :

Plaintiff,

MEMORANDUM AND ORDER
-against : 132V-3321(DLI)

CAROLYN W. COLVIN, .:
Commissioner of Social Security, :

Defendant. :
________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

On March 31, 2010pro sePlaintiff Glenroy John(“Plaintiff”) filed an application for
Social Security disability insurance benefits (“D)Bind on April 26, 2010, filed an application
for Supplemental Security Income (“SSlinder the Social Security Act (thé\¢t”). (See
Certified Administrative Record“R.”), Dkt. Entry No. 19at 10.) On June 8, 2010the
applications were denieahd Paintiff requeséd a hearing. (Id.) On August 31, 2011Plaintiff
appearedpro se and testified at a hearing before Administrative Law Judgeses Penalver
(the“ALJ”). (R. 4053.) Due to a lack of medical evidence, the hearing was adjotonecbre
fully develop the record. (R. 8B.) The hearing continued oddovember 3, 2011, at which
Plaintiff appearegro se (R. 54-106) By a decision datedpril 4, 2012 the ALJ concluded
Plaintiff was not disabled within the meaning of the A@R. 17.) OnMarch 12, 2013, the ALJ’s
decision became the Commissioner’s final decision when the Appeals Coemeitl Faintiff's
request for review(R. 1-3.)

The Commissioner moveé for judgment on the pleadings, pursuan®iae 12(c) of the
Federal Rules of Civil Procedyrseeking affirmace of the denial of benefits. SeeMem. of

Law in Supp. of Def.’s Mot. for J. omé Pleadings Pef. Mem.”), Dkt. Entry N0.18) Plaintiff
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filed no opposition. For the reasons set forth below, the Commissioner’s motion for judgme
the pleadings igranted. The appeails dismissed.
BACKGROUND

A. Non-M edical andSelf-Reported Evidence

Plaintiff was born in 1973 (R. 7Q) He graduated from high school and completed one
year of college.(R. 74.) Plaintiff worked as a furniture mowvier Victory Van Linefrom 1995
to 1996. (R. 193.) Between 1995 and 1996, hisoworkad as a security officepatrollingthe
lobby d a public housing building (R. 93, 193) He spentthree hourger shiftstanding or
walking and four to five hourger shiftsitting, but no lifting wasrequired. [d.) From 1998 to
2001, he worked as a package handler for FedRx193.) In 2001, hewas sefemployed as a
homecleaner. (R. 9495.) From 2001 to 2003, hevorked asa porter at a college(R. 193.)
From 2005 to 2006, he worked as a grounds keeper for the parks department, which \sas his la
job. (d.) His current source of incomevhich he has receivesince April 2010 is public
assistance(R. 75, 164

In a disability report fromApril 2010, hestatedthat he wasunableto work because of
partial paralysis on his left sidenspecifieckidney, heartandliver problens, and diabetes(R.
191.) The pain on his left side spanned from his heart to his kidaeg® his left testicle.(R.
79.) He described the pain as pokjritjke a knife gging] inside me’ (R. 78, 207) In a
function report from May 2010, Plaintiff wrote that he had the ability to drive, uallyselied
upon public transportation. (R. 73.) He stated that he could no longer work, go camping, or take
his sons to parks or movies. (R. 199.)

Plaintiff testified that, o one occasion, en his left side painwas at its strongeshe

collapsed outside his building (R. 76.) After collapsing, e was takento Staten Island



University Hospita(“SIUH").> (Id.) According to Plaintiff, aVIRI of his left sidewas negative
and blood ad urine tests werenegative (R. 77, 79.) He testified that Dr Alex Bruckstein
performed arendoscopy and diagnosed him withspecifiedviral infectiors. (R. 81-82.) Dr.

Bruckstein prescribed Metrodoziatab, Prilosec, and Clarithyomyaxit Plaintiff claimedthat
medicine only hid the paiand he never healddlly. (R. 82.)

Plaintiff further testified that he is separated from his wife #ameir children live with
her. (R. 71.) He lives alone irpublic housing. (R. 71-7R.He s able todress, bathe, and cook
for himself. (R. 72, 87.) He performs light household chorefR. 88.) However, he needhelp
carrying grocdes andtiresafter thirty minutes ohousework. Ifl.) He testified thahis daily
activities includewatching the news, cleaning and vacuuming the howemng for histhree
birds, preparing mealschecking the mail, walkingnd reading.(R. 89.)

Notably, Plaintiff testified that hecould work if he was able to alternate positions
frequently, andvas not requiredo lift more than 20 poundstandor walk for longer than four
hours, andit for more than six hours. (R. 90.)

B. Medical Evidence

1. Medical Evidence fromFebruary 26, 2006 (Alleged Onset Date) Through
December 31, 2009 (Date Last Insurefibr DIB )

There is no evidence from this period.

2. Medical Evidenceafter April 26, 2010 (SSI Application Date)

On June 3, 2010, Chitoor Govindaraj, M.Dof Brook Island Medical Group
consultatively examined plaintiff(R. 217219.) Plaintiff statedthathewas laid off fromhis last
job. R. 217) He complained otinspecifiecheart anckidney trouble as well adiabetes.(Id.)

He stated that he had no prisargeres or medicahdmissions and had not seedaetor since

! Despite the ALJ's efforts to procure medical records from SIUH (R. th@fe are no medicakcords

regarding thisncident.



2004. (R. 21718.) He was diagnosed with diabetes ten years agb he preferred to diet and
exercise rather thamedicate (R. 218.) He walked for exercise(ld.) He also reported that he
suffered arunspecifiedinjury to his left testicleduring high school (Id.) He complained of a
recent cough, which caused pain from his chebigdeft testicle.(Id.)

Dr. Govindaraj observed th&aintiff was alert and not in distresgld.) He was five
fed and eleven inches tahd weighed 224 poundgld.) His blood pressure was 130/80.§
Examination of Riintiff's head revealed no abnormalitie(ld.) Examination of his neck
revealed no masses and movement was norrfidl) Plaintiff's chest was symmetrical with
good air entry bilaterally with no rhohi¢c rales orwheezing. (Id.) Plaintiff's abdomen was soft,
nondistended, and netender. [d.) Examination of his spine revealed no tendernesshand
exhibited a normal range of motior{R. 219.) Plaintiff was able to bend and touch the floor.
(Id.) Examination of his heart revealed abnormalities (Id.) There was no sign of congestive
heart failure such as hepatomegaly, peripheral or pulmonary ed&maPlaintiff’'s extremities
showed no signs of cyanosis, clubbing or eder(ld.) His peripheral pulses, vibratory sense,
and knee jerk were 4/41d()

Examination of Riintiff's central nervous system revealed no evidence of cerebral or
cerebellar involvement(ld.) His nerveswere within normal limits and his motor and sensory
systens and reflex findings were normalld.) The range of motion of his back and joints were
normal. (d.) His hand dexterity was normal and there was no evidenoriscle spasm(id.)

His straight leg raising was norma{ld.) Therewasno evidence of subluxation, contractures,
ankylosis, instability, redness, heat or swellinfid.) His gait was grossly normal(ld.) His

posture was normal and he could walk without a calte) (



Dr. Govindaraj diagnosedl&ntiff with a history of diabetes mellitus, heart trouble, and
kidney problem. (d.) He concluded that Plaintiff was medically stable and clear for
occupation. If.) Plaintiff’ s prognosis was fair to goodld)

On June 27, 2010, Rauvan Averick, M.DBf SIUH signed a “Excuse from Work or
School” form excusing Faintiff from work for one day (R. 229.) A welfare program
requirements form, dated August 2, 2010, indicateah#ff was exempt from participating in
welfare prgram activitiesdue to his medical condition (R. 230.) The form included a
determination by a licensed physician or othexdical professiaal that stated Rintiff was
restricted to‘limited bending, lifting, pulling, pushing, and low stress environmerR: 231.)
Notably, there are no contemporaneous medical records supporting the work assessment
contained in these records.

On January 4, 2011, D8&yedRizvi of SIUH completeda wellness plafor Paintiff. (R.
227-28) Dr. Rizvi diagnosed Plaintiff withrule-out diverticulosis, epididymitis, and ruteit
renal stones.(R. 227) He noted that Plaintiff wasverweightand had elevated blood pressure
chronic leftsided painand normal abdominal and neurological examinatiofid.) Dr. Rizvi
was uncertain as to whethBfaintiff took prescribed medication or compliegith treatment
modalities (Id.) The notes from this visit indicate that, previously, Dr. Ripwescribed
Metformin 500 mgwhich Plaintiff ceased taking(ld.) Similarly, Dr. Rizvi prescribedPlaintiff
an ACE inhibitor,which Plaintiff failed toprocure (Id.) The notes also indicate that several
months prior to this visitPlaintiff underwenta right upper quadrant sonogram for elegtate
gammaglutamyl transferasand a testicular sonogram, both of which weoemal. (d.) Dr.

Rizvi recommended that Plaintifbllow up with an endocrinologisg gastroenterologistanda



urologist. (R. 228.) Dr. Rizvi opinedthat Raintiff would beable towork with restriction but
provided no further detail as to his specific work restrictiond.) (

A Temporary Assistance Work Requirements Determination ftatadSeptember 20,
2011, indicatedthat Plaintiff could participatein welfare work activitiesas long as those
activities involvedlimited bending and pushing.{R. 223-24.)
C. Vocational Expert (“VE”) Testimony

VE David Vandergoot testified at Plaintiffs November 3, 2011 hearing. (R.097)
The VE testified that Plaintiff's past work as a security patrolman isities as semskilled,
light exertion work, and that his past work as a cleaner is classified as uhslebey exertion
work, but based on Plaintiff's testimony, was performed as light exertion work. (RTB8.YE
testified that a hypothetical individual with the ability to perform modified light dutskw@uld
not be able to perform either of Plaintiff's past relevant positions. (R) Hdwever, the VE
testified that there are ample other positions available in the national anédocaimies, such
as cashier, surveillance monitor, routing clerk, eledical sorter. (R. 1003.)

DISCUSSION

A. Standard of Review

Unsuccessful claimants for disability redits under the Act may bring an action in
federal district court seeking judicial review of the Commissioner’'s denial edf benefits
“within sixty days after the mailing . . . of notice of such decision or within suthefutime as
the Commissioneof Social Security may allow.” 42 U.S.C. § 405(g) A district court,
reviewing the final determination of the Commissioner, must determine whethertbet éegal
standards were applied and whether substantial evidence supports the desesoBchaal v.

Apfel 134 F. 3d 496, 5012d Cir. 1998). The former determination requires the court to ask
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whether “the claimant has had a full hearing under the [Commissioner’s] regsland in
accordance with the beneficent purposes of the AEchevarria v. Seg of Health & Human
Servs, 685 F. 2d 751, 755 (2d Cir982) (internal citations omitted). The latter determination
requires the court to ask whether the decision is supported by “such relevant evidence as a
reasonable mind might accept as adequate to support a concluRichdrdson v. Peralegl02
U.S. 389, 401 (1971) (quotirgonsol. Edison Co. v. N.L.R,BB05 U.S. 197, 229 (1938)

The district court is empowered “to enter, upon the pleadings and transcript @fahd, r
a judgment affirming, modifying, or reversing the decision of the Commission&ooifl
Security, with or without remanding the cause for a rehearing.” 42 U.S.C. §4@5fgmand
by the court for further proceedings is appropriate when “the Commissia&ilea to provide
a full and fair hearing, to make explicit findings, or to have correctly apghie . . . regulations.”
Manago v. Barnhart321 F. Supp. 2d 559, 568 (E.D.N.Y. 20Qditing Williams v. Apfel204 F.
3d 48, 50 (2d Cir. 1999Rosa v. Callahan168 F. 3d 72, 882 (2d Cir. 1999)Parker v. Harris
626 F. 2d 225, 235 (2d Cir. 1980)A remand tahe Commissioner is also appropriate “[w]here
there are gaps in the administrative recorBdsa v. Callahanl68 F. 3d 72, 83 (2d Cir. 1999)
(quoting Sobolewski v. Apfeb85 F. Supp. 300, 314 (E.D.N.Y. 1997)). ALJs, unlike judges,
have a duty to “affirmatively develop the record in light of the essentiallyadearsarial nature
of the benefits proceedingsTejada v. Apfell67 F. 3d 770, 774 (2d Cir. 199@uotingPratts
v. Chater 94 F. 3d 34, 37 (2d Cir. 199Qquotations omitted).

Pro sepleadings are held “to less stringent standards than formal pleadintgsd dogf
lawyers.” Hughes v. Rowe449 U.S. 5, 9 (1980) (citation omitted). Courts should “interpret
[such papers] to raise the strongest arguments that they sug@essyth v. Fed’'n Emp’'t &

Guidance Sery.409 F. 3d 565, 569 (2d Cir. 2005) (citation and internal quotation marks
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omitted). Though a court need not act as aeate forpro selitigants, insuchcases there is a
“greater burden and a correlative greater responsibility upon the disitdt to insure that
constitutional deprivations are redressed and that justice is dbawis v. Kelly 160 F. 3d 917,
922 (2d Cir. 1998) (citation omitted)
B. Disability Claims

To receive disability benefits, claimants must be disabled within the meaning Aétthe
Seed2 U.S.C. 88 423(ajd). Claimants establish disability status by demonstrating an “inability
to engage in any substantial gainfuliéty by reason of any medically determinable physical or
mental impairment . . . which has lasted or can be expected to last for a continuous period of not
less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The claimant bears the initial burden of proof
on disability status and is required to demonstrate disability status by preseetincal signs
and findings, established by medically acceptable clinical or laboratonyadiagy techniques, as
well as any other evidence the Commissioner may requirdJ.8Z. § 423(d)(5)(A)see also
Carroll v. Sec’y of Health & Human Sery305 F. 2d 638, 642 (2d Cir. 1983).

ALJs must adhere to a five-step inquiry to determine whether a claimasaldedi under
the Social Security Act as set forth in 20 C.F.R. 88 404.152@56.@20 If at any step the ALJ
finds that the claimant is either disabled or not disabled, the inquiry ends thest, tHar
claimant is not disabled if he or she is working and performing “substantrlactivity.” 20
C.F.R. 88 404.1520(b), 416.920(b). Second, the ALJ considers whether the claimant has a
“severe impairment,” withdueference to age, education amork experience. Impairments are
“severe” when they significantly limit a claimant’s physical or mental abilityaledact basic
work activities. 20 C.F.R. 88 404.1520(c), 416.920(c). Third, the ALJ will find the claimant

disabled if his or her impairment meets or equals an impairment listed in 20 C.F.R. § 404,
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Subpart P, Appendix 1See?20 C.F.R. 88 404.1520(d), 416.920(d).

If the claimant does not have a listed impairment, the ALJ maKesliag about the
claimant’s residual functial capacity (“‘RFC”)in steps four and five. 20 C.F.R. 88
404.1520(e), 416.920(e). In the fourth step, the claimant is not disabled if he or sheas able t
perform past relevant work. 20 C.F.R. 88 404.1520(f), 416.920(f). Finally, in the fifth step, the
ALJ determines whether the claimant could adjust to other work existing in the national
economy, considering factors such as age, educatihwork experience. If so, the claimant is
not disabled. 20 C.F.R. 88 404.1520(g), 416.920(g). At this fifth step, the burden shifts to the
Commissioner to demonstrate that the claimant could perform other week. Draegert v.
Barnhart 311 F. 3d 468, 472 (2d Cir. 2002) (citi@grroll, 705 F. 2d at 642).

C. The ALJ’'s Decision

On April 4, 2012, the ALJ issued d@ecision denyindPlaintiff's claims. (R.10-17) The
ALJ followed the fivestep procedure in making his determination tR&tintiff could not
perform past relevant work as a security guard or cledndr wes capable of making a
successful adjustmend bther work in the national econonmgnd therefore, wasot disabled.
(R.12-17.) At the first steghe ALJ determined thdlaintiff had not worked sindéebruary 28,
2006 the alleged onset datgR.12) At the second step, the ALJ found tlelowing severe
impairments: hypertension; rule out diverticulitis; rule out kidney storaes] obesity.(Id.) At
the third step, the ALJ conclud#uat Plaintiff's impairments in combination or individually, did
not meet or equal one the mpairmens listed in 20 C.F.R. Part 404, Subpart P, Appendix 1
(R. 13)

At the fourth step, the ALJ found thatdmtiff retained he RFCto performlight work as

defined in 20 CFR88 404.1567(b) and 416.96%(b (R. 13) However, the ALJ noted that
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Plaintiff was unable to perform the full range of light duty work as he: awatidtand or walk
more than four hourduring an eighthour shift; neededhe abilityto alternate between sitting
and standing; could occasionally push or pull with his Igfpen extremity;could notclimb
ladders, ropes, or scaffolds; aoould occasionally climb ramps or stair¢ld.) The ALJ found
Plaintiff's statements concerning the intensity, persisteand limiting effect of hisymptoms
werenot credible to thextentthattheywereinconsistent with the ALJ’s RFC assessme(R.
15.) The ALJ concluded th&laintiff was not capable of performing hisast relevant work as a
security guard om cleaner. Id.) At the fifth step, the ALJ noted that, although Plaintiff, a
thirty-two-yearold, was a “younger individual,” his light duty work restrictions impeded an
automatic finding of “not disabled” undd&edicalVocational Rule 202.21. In relying on the
VE's testimony, the ALJ found that there argobs that exist in significant numbers in the
national economy that thPlaintiff] can perform at a modified light duty exertion level, such as
cashier, surveillance systems monitor, routing ¢larid clerical soer. (R. 1617.) Thus, the
ALJ concluded that Plaintiff was not disabled within the meaning of the Act. (R. 17.)
D. Duty to Develop the Record

In light of the noradversarial nature of social security proceedings, the ALJ has an
affirmative duty to develop a full and fair recor&ee Tejada v. Apfel97 F. 3d 770, 774 (2d
Cir. 1999); 20 C.F.R. 8§ 404.1512{ff) (setting forth the affirmative obligations of ALJS).
Plaintiff's claim can be remanded to the Commissiofi{w]here there are gaps in the
administrative record.’Rosa v. Callahanl68 F. 3d 72, 83 (2d Cir. 1999) (quotiSgbolewski v.
Apfel 985 F. Supp. 300, 314 (E.D.N.Y. 1997)). ALJs have a duty to “affirmatively develop the
record in light of theessentially noradversarial nature for the proceedingSéjada v. Apfel

167 F. 3d 770, 774 (2d Cir. 1999).
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In this case, the ALdulfilled his duty to develop the record. In advance of Plaintiff's
first hearing, the ALJ contacted the treating physicians listed on Plainpfflecation to request
records of Plaintiff's treatment. (R. 59.) However, both treating physiciansiadithat they
had no records of traag Plaintiff. (Id.) This result is not surprising as Plaintiff indicated to the
consultative examining physician that he had not visited a physician since Z804217.)
Nonetheless, the ALJ adjourned the hearing to develop the macoedfully. (R. 50-53.)

At the second hearing, the ALJ explained to Plaintiff that hisstfilé contained very
limited medical evidence, and th&ach evidence was necesstaryerify Plaintiff's claims. (R.
4445, 5053, 59.) The ALJ permitted Plaintiff to submit copies of records at the hearing-(R. 63
64, 105-06) and told Plaintiff that he would keep the record open for thirty days to allowffPlai
to submit additional records (R. -®®). Plaintiff submitted additional nakcal records, which
the ALJ considered in reaching his decisiddnder these circumstancele ALJ fulfilled his
duty to develop the recordSee Rutkowski v. Astrud68 F. App’x 226, 229 (2d Cir. 2010)
(concluding that the ALJ fulfilled his duty to develop the record by requestingcateecords,
conducting two hearings, and permitting the claimant to ezgamine the VE).

E. Application

The Commissioner moves for judgment on the pleadings, seeking aitenod the
denial ofPlaintiff's benefits on the grounds thidite ALJapplied the correct legal standards to
determine Riintiff was not disabledand the factual findings are supported by substéntia
evidence. (Def. Mem Plaintiff filed no opposition to the Commissioner's motioklpon
review of the record, the Court is shd that he ALJapplied the appropriate legal standards

and the conclusiors supported by the substantial evidence.
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1. Substantial Gainful Activity

There is no dispute as to t¢.J’s analysis astep one The evidenceestablishes that
Plaintiff was not engaged in substantial gainful activity since February 28, #t®alleged
onset date).

2. Severe Impairments

There is no viable challenge to the ALJ’s analysis at step thloe ALJ found that
Plaintiff had the following severe impairments: hypertension; rule out diverticulitis; rule out
kidney stones; and obesity. (R. 1Z:here is no medical evidencearyadditional impairments,
severe or otherwise.

3. Medical Listings

There is noviable challenge to the ALJ's analysis at step thrEee ALJ considered
listing 4.12 (peripheral arterial diseasehen evaluatingPlaintiff's hypertension. (R. 13.)
Listing 4.12 sets fortthat

[p]eripheral arterial disease, as deterrdibg appropriate medically acceptable

imaging, causing intermittent claudation and one of the followingfrj&sting

ankle/brachial systolic blood pressure ratio of less than 0.5Qd]Bcrease in

systolic blood pressure at the ankle on exercise of 50 percent or more of pre

exercise level and requiring 10 minutes or more to return teygeise; C.

[r]esting toe systolic pressure of less than 30mm Hg; ¢r] 8sting toe/brachial

systolic blood pressure ratio of less than 0.40.
20 C.F.R. 8 404Subpart PApp. 1, 4.12. There are no medical records establishing any of the
criteria for listing 4.12. (R.13.) To the contrary, medical examinations of Plaintiff's
cardiovascular system were unremarkable, other than noting untreated hypertéRsi219,
227.) Accordingly, the ALJ correctly concluded Plaintiff did not have an impairment or

combination ofimpairments that met or medically equaldw severity of one of the listed

impairments in 20 CFR Part 40Subpart P, Appendix 11d()
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4. Ability to Perform Light Work

The Court construes th@o sesubmissionsas achallenge the ALJ’s determinatidhat
Plaintiff can perform modified light duty work®Light work requires the ability to lift up to 20
pounds occasionally, lift 10 pounds frequently, stand and walk for up to 6 hours a day, and sit for
up to two hours.”Mancuso v. Astrye361 F. App’x 176, 178 (2d Cir. 203Grealso20 C.F.R.
8 404.1567(b). The ALJ found that Plaintiff was capable of performing ‘ugik,” except that
Plaintiff couldstand and/or walkor no more than four hours total out of an eighur day. (R.
13.) Further,the ALJ found that Plaintiff “must be able to alternate between sitting andrgjand
provided that he will not be off task more than five percent of the work period; he can only
occasionally push or pull with his left upper extremity; he can never climb laddees, or
scaffold; and he can only occasionally climb ramps or sta(td.)

First, he ALJ’s functionby-function assessment was adequate as the ALJ made
sufficient findings as to Plaintiff's capabilitiesSee Oliphant v. Astry012 WL 3541820, at
*23 (E.D.N.Y. Aug. 14, 2012) (concluding that the Commissioner sustained his burden at step
five, as the ALJ, in determining that plaintiff could perfofight] work, made findings as to
plaintiff's ability to sit, stand, walk, lift, carry, push, and pull, in addition to findireggarding
plaintiff's mental and physical ability to perform [light] worlgee also Campbell v. Astrué65
F. App’x. 4, 6 (2d Cir2012) (finding thateven though the ALJ did not discuss Plaintiff's ability
to perform each functiomdentified in 20C.F.R. 8§ 404.1567(bas “light work,” substantial
evidence supportethe ALJ’'s overall RFC determination, such as detailed medical evidence
from treating sources and opinions from statedical examiners).

Second, there is no evidence to the contr&aintiff testified thathe would be able to

work if he could alternate positionsas not required lifto more than 20 poundspuld stand
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and walk for longer than four hours, far more than six hours, amdas able to shift positions
for a few minutes every hour(R. 90.) Furthermore, all of the medical evidence in the record
supports the ALJ’s findings as each doctor indicated that Plaintiff could wibhk liwited
restrictions. (R. 218, 228, 231.)

Finally, the ALJ correctly discounted Plaintiff's statements w@s his pain and his
symptoms. The Second Circuit recognizes that subjective allegations of pain may serve as a
basis for establishing disabilitySee Taylor v. Barnhar83 F. App’x 347, 350 (2d Cir. 2003)
(summary order) (citinglarcus v. Califanp615 F. 2d 23, 27 (2d Cir. 1979)). However, the
ALJ is afforded discretion to assess the credibility of ardat and is not required to credit
Plaintiff's tedimony about the severity of [higlain and the factional limitations it caused.
CorrealeEnglehart v. Astrue687 F. Supp. 2d 396, 434 (S.D.N.Y. 20%1Quoting Rivers v.
Astrue 280 F. App’x 20, 22 (2d Cir2008) (summary orderfquotation marks and alterations
omitted).

In determining Plaintiff's credibility, the ALJ must adhere to a-step inquiry set forth
by the regulations.See Peck v. Astru2010 WL 3125950, at *4 (E.D.N.Y2010). First, the
ALJ must consider whether there is a medically determinable impairment thatreasdohably
be expected to produce the pain or symptoms alleged. 20 C.F.R. 8§ 404.1529(b); S/™.R. 96
Second, if the ALJ finds that the individual suffers from a medically detebheinanpairment
that could reasonably be expected to produce the payngtems alleged, then the ALJ is to
evaluate the intensity, persistence, and limiting effects of the individualisteym to determine
the extent to which they limit the individual’s ability to work. 20 C.F.R. § 404.1529(c). When
the ALJ finds that thelaimant’s testimony is not consistent with the objective medical evidence,

the ALJ is to evaluate the claimant’s testimony in light of seven factors: 1llaiheant’s daily
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activities; 2) the location, duration, frequency, and intensity of the paipregjpitating and
aggravating factors; 4) the type, dosage, effectiveness, and side effagismédications taken
to alleviate the pain; 5) any treatment, other than medication, that the claimaatéiaed; 6)
any other measures that the claimant leygpto relieve the pain; and 7) other factors concerning
the claimant’s functional limitations and restrictions as a result of the palh.C.F.R. §
404.1529(c)(3)(i)vii).

“If the ALJ rejects plaintiff's testimony after considering the objective naddigidence
and any other factors deemed relevhrtnust explain that decision with sufficient specificity to
permit a reviewing court to decide whether there are legitimate reasahe fatLJ’s disbelief.”
Cairo v. Comm’r of Soc. Sec2013 WL 1232300, at *9 (E.D.N.Y. Mar. 26, 2013) (citing
Correale-Englehart687 F. Supp. 2d at 435 When the ALJ neglects to discuss at length his
credibility determination with sufficient detail to permit the reviewing court to determin
whether there are legitimate reasons forAhé’s disbelief and whether his decision is supported
by substantial evidence, remand is appropri&de. (citing Correale-Englehart687 F. Supp. 2d
at 435-36;Grosse v. Comm’r of Soc. Se2011 WL 128565, at *5 (E.D.N.Y. Jan. 12011)
(finding the ALJ committed legal error by failing to apply factors two througerseValet v.
Astrue 2012 WL 194970, at *22 (E.D.N.Yan. 23, 2012) (remanding becauseAhé failed to
address all seven factoys)

Turning to the instant action, the ALJ found thHaintiff's “medically determinable
impairments could reasonably be expected to cause the alleged symptomserhdive
[Plaintiff's] statements concerning the intensity, persistence and lim#iffects of these
symptoms werenot credible to the extent they weiaconsistent with the above residual

functioral capacity assessment.” (R..15The ALJ explained in depth that the objective
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evidence did not support &ihtff's subjective complaints, allegations, and physical limitations.
(R. 13-15.) First, Plaintiff's statements as to his daily activities indicate that he is able toeengag
in a level of physical exertion that is greater than what he indicated appii€ations. (R. 72

73, 8789.) Indeed, Plaintiff testified that he could perform modified light duty work that
involved precisky the work restrictions the ALJ established. (R. 90.) He further indicated that
he preferred to exercise and diet rather than seek medical treatment for his didRef3.)(
Finally, the medical evidence supports the ALJ’s credibility determinatiornveag diagnostic

test was negative. (R17-19, 223-32.)

S. Other Work

The Court construes th@o sesubmissions ashallenging the ALJ’s determination that
Plaintiff could perform other work. In his decision, the ALJ concluded that Plaintild not
engage in his past relevant work as a security guard or cleaner. (R. 15.) He i@adedision
by relying on tle testimony of the VE. The VE testified that Plaintiffaspwork as a security
guardwas semsskilled, light dutywork, andthat his past works a cleaner was unskilled, heavy
duty work. (R.98.) Thus, the ALJ considerahether Plaintiff coulgperform other work.

With respect to Plaintiff's ability to perform other work, the VE testifiedt twih
Plaintiff's age, education, work experience, and RFC, Plaintiff would be tabberform the
duties of a cashiesurveillance systems monitor, raudi clerk orclerical sorterand that these
jobs were readily available in the natioreahd local econones (R. 101-04) The ALJ
concludedPlaintiff could engage in other work readily available in the national economy
because light duty jobs exist tha@ncaccommodate Plaintiff's REQR. 15-16) In reaching this
result, the ALJ’s decision was supported by ghbstantiakvidence in the recordR. 10:04.)

Accordingly, the ALJ’s disability determination is affirmed.

16



CONCLUSION
For the foregoing reasons, the Commissioner&ion for judgment on the pleadings
grantedand this appeal is dismissed.
SO ORDERED.
Dated: Brooklyn, New York
September 12, 2014
/sl

DORA L. IRIZARRY
United States District Judge
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