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EASTERN DISTRICT OF NEW YORK

PLATTE RIVER INSURANCE COMPANY

MEMORANDUM
Plaintiff, AND ORDER

- against

SAQUIB KHAN, NABILA HUSSAIN,
MOHAMMAD ALl HUSSAIN, RICHMOND
FOOD, INC., BLOOMINGDALE FUEL
CORP., MANOR BAGELS OF SI, INC.,
RICHMOND SERVICE STATION,
RICHMOND FIESTA MARKET, INC.,
LEWIS SHAPIRO, and SUSAN SHAPIRO

13-CV-3265 (JGISMG)

Defendants.

NGM INSURANCECOMPANY,

Plaintiff,
- against

NABILA HUSSAIN, BLOOMINGDALE S
INC. a/k/a BLOMINGDALE S.I. INC.,
BLOOMINGDALE FUEL INC. a/k/a
BLOOMINGDALE FUEL CORP., MANOR
BAGELS OF SI, INC., RICHMOND FIESTA
MARKET INC. a/k/a RICHMOND FIESTA
MARKET, INC., RICHMOND
NEWSSTAND OF STATEN ISLAND, INC. 13-CV-3416(JG)(SMG)
ak/a RICHMOND NEWSTAND OF
STATEN ISLAND, INC., RICHMOND
SERVICE STATION INC. a/k/a RICHMOND
SERVICE STATION (A CORPORATION),
RICHMOND SUPERETTE, INC.,
RICHMOND FOOD, INC., SK ARDEN INC.
a/k/a SK ARDEN, INC., SKZ GASOLINES
INC. a/k/a SKZ GASOLINE INC., and
ROSSVILLE SERVICES, INC. a/k/a
ROSSVILLE SERVICES INC.,

Defendants.
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APPEARANCES

WOLFF & SAMSON PC
140 Broadway, 46tFl.
New York, NY 10005
By: Darryl Weissman
Scott W. Lichtenstein
Attorneysfor Plaintiff Platte River Insurance Company

LAW OFFICE OF HOWARD M. FILE
260 Christopher Lane
Staten Island, NY 10312

By: Howard M. File
Attorneys for DefendantSrossDefendants Nabila Hussain, Mohammad Ali
Hussain, Richmond Food, Inc., Richmond Service Station, and Richmond Fiesta
Market, Inc.; Defendant€rossDefendants Richmond Fiesta Market Inc. a/k/a
Richmond Fiesta Market, Inc., Richmond Service Station Inc. (a Corporation)
a/k/a Richmond Service Station, Richmond Food, Inc.

LAW OFFICE OF JOHN Z. MARANGOS
1134A Hylan Blvd.
Staten Island, NY 10305

By: John Z. Marangos
Attorneys for DefendantSrossClaimants/Cross-Defendants Bloomingdale
Fuel Corp. and Manor Bagels of Sl, Indefendants/Cross4@imants
Bloomingdale Fuel Inc. a/k/a Bloomingdale Fuel CdRmssville Services, Inc.
a/k/a Rossville Services Inc., Richmond Superette, Inc., Bloomingdale Sl Inc.
a/k/a Bloomingdale S.1I. Inc.

TARTER KIRINSKY & DROGIN LLP
1350 Broadway
New York, NY 10018
By: Gabriel Levinson
Christopher Tumulty
Attorneys for Defendants/Cross-Claimants/Cross-Defendants Lewis Shapir
Susan Shapiro

! Effective May 1, 2015, Wolff & Samson PC changed its name to Chiesan&rai Giantomasi
PC. SeeECF No. 99.



MCELROY, DEUTSCH, MULVANEY & CARPENTER LLP
Wall Street Plaza
88 Pine Street, 2AFI.
New York, NY 10@5
By: Adam Rafe Schwartz
Scott A. Levin
Attorneys for Plaintiff NGM Insurance Company
JOHN GLEESON, United States District Judge:

In thesetwo separate but relatedses, plaintiff suretyis seeking summary or
default judgment oclaims arising from a general indemnity agreement with the defendants.
The indemnity agreement served as consideration for thifflaureties to execute bonds
securing Richmond Wholesale Co., Inc.’s (“Richmond”) contractual obligations inctmme
with Richmond’s purchase of cigarette tax stamps on credit from various muriegali
Richmond failed to meet its obligations asdurrently in involuntary Chapter 7 bankruptcy
proceedings Both sureties ented into settlements as part otRmond’s bankruptcy
proceedinggnd have iniatedthe instant lawsuits against Richmasdeindemnitors.

Platte River Insurance Company (“Platte Rivergksesummary judgment
against defendantdabila Hussain, Mohammali Hussain(collectively, the “Hussain
Defendants”) Richmond Food, Inc., Bloomingdale Food Corp., Manor Bagels of Sl, Inc.,
Richmond Service Station, aRichmond Fiesta Market, Inas well asn entry of default

judgment against Saquib KharPlatte River's claim arises out of two general indemnity

agreements, in consideration for which it executed a bond for the principal Richmona. In t

2 Platte River has not moved for summary judgment against the defenéanss3hapiro and

Susan Shapiro.



separate motions, the defendahigith the exception of Lewis and Susan Shagirossmove
for summay judgmentagainst Platte River

NGM Insurance CompanyNGM”) seeks summary judgment agaidsfendants
Nabila HussainBloomingdale Sinc. a/k/aBloomingdale S.1. Inc.Bloomingdale Fuel Inc. a/k/a
Bloomingdale Fuel Corp. (“Bloomingdale Fuel”); Manor Bagels of SlI, (fiMdanor”);
Richmond Fiesta Market Ina/k/a Richmond Fiesta Market, Inc. (“Richmond Fiesta”);
Richmond Service Station Inc. a/k/a Richmond Service Station (a Corporatiochrfié&ad
Service”);Richmond Superette, InECRichmond Superettg Richmond Food, Inc. (“Richmond
Food”); and Rossville Services, Irk/a Rossville Services Inc. (“Rossville ServiceNGM
also seks a default judgment againgfendants Richmondewsstand of Staten Island, Inc.
a/k/a RichmondNewstandf Staten Island, IncSK Arden Inc.a/k/a SK Arden, Inc.; and SKZ
Gasolins Inc. a/k/a SKZ Gasoline Ir{collectively, the “Defaulted Defendants”pPefendants
Nabila Hussain, Richmond Fiesta, Richmond Food, and Richmond Semvéstove for
summary judgment against NGM.

For the reaons explained belowlatte River'smotions for summary judgment
and default judgment are granted, and defendardssmotions for summary judgment are
denied. NGM'’s motiors for summaryudgmentanddefault judgment argranted, and
defendand crossmotionfor summary judgment idenied
A. Platte River Insurance Company v. Khan et al.

1. Background
Unless otherwise noted, the following facts are undisputéie partie’s

statements submitted pursuant to Local Rule 56.tremdsupporting materials.

s Unless otherwise noted, the terdefendants” when used in PartiAfra, refers to the defendants

in Platte River Insurance Company v. Khan etldb, 13-CV-3265 (JG)(SMG)and in Part Binfra, to the
defendants ilNGM Insurance Company v. Hussain et Blo. 13-CV-3416 (JG)(SMG)
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a. The New York State Cigarette Tax Regime

Richmond was licensed lilge State of New York (the “Stateds a wholesaler of
cigarettes.Platte RiverRule 56.1 8nt 6. TheState taxes the possession and sale of cigarettes
and requires that each package of cigarettes bear a stamp evidencing that thbseddx@sn
paid. Id. § 7. The State collects this tax from licensed wholesalers, like Richmond, who
purchase cigarette tax stamps and place them on each package of cigarettelic#tingthat
the taxegwhich areultimately passed down to the consumer through the pfitte cigarettes)
have been paidld. § 8. The wholesalers may receive such stamps on credit by posting a credit
bondlike those issued by the plaintiff in this case, wigahranteethe wholesales payment
for thetax stamps within thirty days oéceipt thereofid. 1 9.

b. The Bond and General Indemnity Agreements

On or about November 16, 2010, Platte River executed a credit bond (the “Bond”)
on behalf of Richmond, in favor of thea®, in the amount of $3 millioim order to secure
Richmonds receipton thirtydays’credit, of stamps evidencing payment of the cigaretteltiax
under Article 20, and the prepaid cigarette tax due under Section 1103 of 28aflthe New
York Tax Law. Id. § 1; Affidavit of Ron Wills (“Wills Affidavit” or “Wills Aff. ") 1 3, Ex. A.

On or about November 5, 2010, and once again on November 122010,
exchange for Platte Riveragreement to furnish bonds to Richmond, defendants Saquib Khan,
Nabila Hussain, Mohammad Ali Hussain, Richmond Food, Inc., Bloomingdale Food Corp.,
Manor Bagels of Sl, Inc., Richmond Service Station and Richmond Fiesta Maketa¢h
executed General Indemnity Agreements (the “Novemp2@B0Indemnity Agreementand

the “‘November 12, 2010 Indemnity Agreement,” and collectively, the “Indgmigteementsy’



in favor of Platte River. Platte River Rule 56.1 Sfh& Theseagreemerstare identicaln all
relevant respectsPursuant to Section the defendants agreéal inter alia,

indemnify, and keep indemnified, and hold and save harmless
[Platte River] against all demands, claims, loss, costs, damages
expenses and fees includingyaattorneys’fees whatsoever, and

for and from any and all liability thereforfsic], sustained or
incurred by [Platte River] by reason of executing or procuttieg
execution of any said dhd(s), or any other Bond(s) . for or at

the request of [Richmond] . . . or sustained or incurred by reason of
making any investigation on account thereof, prosecuting or
defending any action brought in connection therewatitainng a
releaseherefrom, recovering or attgating to recover any salvage

in connection therewith or enforcing hifigation or otherwise any

of theagreements herein contained.

Wills Aff., Ex. B 8 2, Ex. C § 2, ECF No. 90-4.
Platte River and Richnmal subsequently executed change ridei3ecember
2010 and August 201thatincreased thpenalsum of the Bond to $4,615,20@latte River
Rule 56.1 Stmt ;4Vills Aff., Exs. D & E These increases are addressed in Section 19 of the
Indemnity Agreemets, which providesnter alia:

Surety’s right to consent to changes[Defendants] hereby
consent and agree that [Platte River] shall have the right, and is
hereby authorized and empowered but not required: (a) To increase
or decrease the penalty or pkies of any of the Bonds(s) . to
execute any continuations, enlargements, modifications, and
renewals thereof . . . it being agreed that this Agreement shall
apply to and cover such new or changed Bond(s) or reneweais
though the consent of [Platteiver] may or does substaria
increase the liability of [gfendants] . . . .

Wills Aff., Ex. B 8 19, Ex. C § 19 (emphasis in original).

C. Richmond’s Breach of the Bonded Obligations and Platte River’
Resulting Damages

On or about February 12, 201Be State asserted a claim against the Bond in the

full amount of the Bond’s penal sum of $4,615,280atte RiverRule 56.1 Stmt § 10. Under the



Indemnity Agreements, Platte River possesses “the sixeluight for itself and for [efendants]
to decide . . . whether any claim, demand, suit, or judgment upon the Bond(s) shall be paid,
settled, defended or appealedVills Aff., Ex. B 8 10, Ex. C § 10. As a result of Richmosid’
failure to perform the bonded obligationthee State for tax stamps recedven credit, and after
investigating the validity of the claim, Platte River paid the Statklim against the Bond and
sustained an initial loss 8#,615,200.Platte RiverRule 56.1 Stmt  12Following litigation in
state ourt, andnegotiations inainvoluntary Chapter 7 proceeding commenced against
Richmond, Platte Riveasffers evidence that ltas been able to recover $2,635,565.21, leaving it
with a net loss of $1,979,634.79 from the initial $4,615,200 loss under the Bbi§fd13 Wills
Aff. 19 1519, Exs. 1 & J.

In addition,Platte River claims that ltas incurred costs and expensethatotal
amount of $963,194.78s a result gperforming its obligations under the Bond on behalf of
Richmond.Id.  14. These expenses include attorsihges, consultarg’fees, investigative
fees, and other disbursements, all of whiefeddants agreed to indemnify Platte Rifegrin
Section 2 of the Indemnity Agreement. When the Bond was first issued, Platte River was
provided an Irrevocable Ltetrr of Credit (the¢ ILOC”) in the amount of $800,00@s adjusted by
rider), established by Habib American Bank and in favor of Platte BRs/eollateral for the
account of Richmondld. §15. Platte Rivedrewdown upon the ILOC in accordance with
Sectons 4 and 8 of the Indemnity Agreements, leaving Platte River with net costs andexxpe
of $163,194.791d. 1 16 Defendants agreed not only to indemritfatte River for theslosses,
costs, and expenses, lalgoto pay simple interest thereuportla annuatate of 12%.Sedd.

17; Wills Aff., Ex. B 8 10, Ex. C § 10.



As evidence of these damages, Platte River has submitted a ledger of patyments
has madén performing its obligations under the Bon8eéWills Aff., Ex. K. As part of the
Indemnity Agreements, defendants agreed that the ledger andlh@ffitiavit would
constituteprimafacieevidence of Platte Rives damagesSpecifically,Section 10 of the
Indemnity Agreements provides:

The voucher(s) or othevidene of such payment, sktment, or

compromise shall bprima facie evidence of the faahd extent of

the liability of [defendants]. . . jointly and severally, to [Platte

River] arisng from any of the obligations contained in or arising

from any andall obligations created by thisA\greement of

Indemnity or any Bod(s) written by [Platte Riveigursuant to this

Agreement, and in all matters arisibgtween[defendants] and

[Platte River].

Wills Aff., Ex. B § 10, Ex. C § 10.
2. Discussion

a. Legal Standard

A motion for summary judgment should be granted “if the movant shows that
there is no genuine dispute as to any material fact and the movant is entitleghtentids a
matter of law.” Fed. R. Civ. P. &. “Wherethe record taken as a whole could not lead a
rational trier of fact to find for the non-moving party,” summary judgment rsanged.
Matsushita Elec. Indus. Co., Ltd. v. Zenith Radio Gatp5 U.S. 574, 587 (1986). “The proper
interpretation of an unambiguous contract is a question of law for the court, and a dispute on
such an issue may properly be resolved by summary judgmentrii Quartz, Ltd. v. CVS
Corp., 287 F.3d 61, 64 (2d Cir. 2002ge alsdrs. of Bldg. Servs. 32B-J, Pension, Health and
Annuity Funds v. Linden Realty Assqdg$o. 94CV-1358(CPS) 1995 WL 302454at*3
(E.D.N.Y. May 8, 1995) (“Since this case requires only an interpretation ofwigolerning

the construction and effect of unambiguous contract terms, summary judgment is apgippri



b. Platte Rivels Prima Facie Evidence

Platte River has submitted tkélls Affidavit, to which is attached, as ExHiK,

a ledger of payments made by Platte River as a resodirfifrming its obligations undéne
Bond. As discussed abeyefendants agread Section 10 of the Indemnity Agreemettiat
evidence such as the ledger and the Wills Affidavit would consptutea facieevidence of
Platte Rivers damagesin addition Platte River has also submittg the Certification of
Darryl Weissmar{“Weissman Cert.”)which authenticates the attorneysés incurred by Platte
River as a result of executing the Bond, and (b) the Affidavit of Robert M. KelR4, @hich
authenticates the fees incurred by Platte River for forensic accountingeseB&eECF Nos.
90-5 & 90-3.

Under New York law, “pursuant to an indemnity agreemetitg]surety is
entitled to indemnification upon proof of payment, unless payment was made in bad faith or was
unreasonable in amount, and this rule applies regardless of whether the principalialsiac
default or liable under its contract with thdigbe.” Berkley Reg’l Ins. Co. v. Weir Bros$nc,,
No. 13CV-3227 (CM)(FM), 2013 WL 6020785, at * 7 (S.D.N.Y. Nov. 6, 2013) (citatams
guotationmarksomitted).

Defendantgjuestiorthe reasonablenes$the settlemertgreementhat Platte
River entered intoduring the Richmond bankruptcy, dudm unpersuaded that the settlement
amount was unreasonable. Putting aside the factefextahnts granted Platte River the
exclusive authority to settkhe bankruptcy claimseelndemnity Agreements § 18upra the
actual settlement amount of $2,635,565.21, when compared to the initial loss of $4,615,200, does
not strike me as an unreasonable sdine settlement followed a yedong dispute between

Platte River, the trusteand several banks as to wihettandto whatextentRichmonds



bankruptcy estate contained trust funds to which Platte River was entitled doiukitks to
which other parties were entitle&ee generallWeissman Cerf]{ 1829, ECF No. 90-5. Had
Platte River litigated thdispute, it might have lost and recovered nothing, leavefgndiants
facing more than twice their current exposure. Platte River would also haveedhsignificant
additional costs, for which defendants would be liable.

In short, @fendants ignortherealities of the bankruptcy litigation protesting
that there were “full assets of satisfaction available to Plaintiff,"seeAffidavit of John Z.
Marangog(“MarangosAft.”) § 9, ECF No. 929r that ‘the Bankruptcy trustee had available . . .
more than enough to satisfy Platsetlaim. . .” SeeAffidavit of Nabila Hussain(*HussainAff. ")
1 7, ECF No. 94-11 conclude as a matter of law that the settlement was reasonable.
Accordingly, | find that Platte River has establislagatima faciecase fo damages.

C. Equitable Estoppel

Defendant8loomingdale Food Corp. and Manor Bagels of S, Inc. contend that
while they agreed to indemnify Platte River should Richmond breach its bond obligttens
never agreed to allow Platte River to settle itetlagainst Richmond for a lesssum thant
could have obtaine@ndto seek indemnificatiofrom themfor the difference.SeeMarangos
Aff. 19 7-9. Again, the essence of the claim is tR&dtte River had it witin its power to get full
recovery during the Richmond bankruptcy, but instead settlezlésser amounin
contravention of some perceived promise or representation to do otherwise. Hostheer, a
Second Circuit has noted, “the party who is to be estopped . . . must have asserted a fact or
claim, or made a promise, that another party relied on, that a court relied on,eocdléit

adjudicatedand then later attempted to take a contradictory stance in that or another
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proceeding.”Republic of Ecuador v. Chevron Carp38 F.3d 384, 395-96 (2d Cir. 2011)
(quotingMaitland v. Univ. of Minn.43 F.3d 357, 364 (8th Cir. 1994)).

The Indemnity Agreementhémselves containonsuch representatipand in fact
theyundermine dfendants’ argumentSection 21 of the Indemnity Agreemeaksarly states
that Platte Rivetshall be entitled to enforce the obligations hereof diyeagainst any or all of
the [defendants] witbut the necessity of first proceeding against [Richmond].” Wills Aff., Ex. B
§ 21, Ex. C 8 21. In other words, according toglaen textof the Indemnity AgreementBJatte
River was not required to recovany amounfrom Richmondmuch less a sumeeting the
approval of the indemnitors. An attempt to seek recovery against the principaloRatkras
notevena @ndition precederfor seeking relief against thefiéndants. fie “NOW,

THEREFORE” clause of the Indemnity Agreements, under which defendantd &glee
“jointly and severallyrequiredto perform the obligations set forth thergrther supports this
interpretation.SeeWills Aff., Ex. B at 1; Ex. C at 1.

Even assuming that Plativerwas required to pursue Richmond before seeking
relief from other indemnitorshe defendants clearly granted Platte River the exclusive power to
“decide and determe whether any claim, demand, suit, or judgment upon the Bond(s) shall be
paid, settled, defended or appealed” and “any loss, costs, charges, expaisktythereby
sustained or incurred . . . shall be borne and paid immediatelyefgnphnts].”Wills Aff., Ex.

B § 10, Ex. C § 10.

4 For similar reasons, | am unpersuaded by the Hussain Defendantseatghat Platte River's

motion is premature in light of the ongoing Richmond bankrup8seHussain Mem. of Law at 6, ECF No.-20
This argument fails to address (a) defendants’eagesit in Section 21 that Platte River may seek indemnity from
defendants without first pursuing claims against Richmond, and fgndimnts’ joint and several liability under the
Indemnity Agreements alongside Richmond, thetimztemnitor.
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4. Accord and Satisfaction
In a similar vein, defendanéggue that Platte River’'s settlement in the Richmond

bankruptcy was an “accord and satisfaction” of defendants’ obligations under theityde
Agreements. It is webettled that an “accord and satisfaction” will not arise unless “there was a
meeting of the minds, and . . . the offer by the debtor was clearly tendered asdiatson of
the debt, and the payment was knowingly acceptedrhb v. Emhart Corp47 F.3d 551, 561-
62 (2d Cir. 1995).Platte Rivercorrectly observethere was no such meeting of the mihdse
There are simplyo facts indicating that the settlement paynvesit tenderetb PlatteRiver in
full satisfaction of dfendants’ obligations to Platte River under the Indemnity Agreements.
the contraryPlatte River explicly reserved its rights agains¢f@ndants in the Stipulation and
Order memorializing theankruptcy seiment:“[N]othing in thisStipulation shall prevent
Platte River . . . from pursuing any claims against Rarties, including, without limitation, any
and all non-Debtor indemnitors and guarantors for any amounts that Platte Riverrt.arasse
owed toit . .. 7 Wills Aff., Ex. J 110.

5. TheAllegedRelease of the Hussain Defendants from Obligations Under the
November 5, 201hdemnity Agreement

NabilaHussain and Mohammad Hussaiaintain that even if the languaggthe
Indemnity Agreementaould otherwise makéhem liable, Platte River nonetheless released
them from their obligations under the November 5, 2010 Indemnity Agreénm@ntApril 27,
2012, the HussaiDefendantsent Platte River a letter requesting that that they “be released

from any and all obligations under [the November 5, 2010 Indemnity Agreem&agiussain

° Platte Riwer’s release of the Hussain Defendants pertains only to the Novemi®di0andemnity

Agreement, as the Hussain Defendants’ release request mentions opbyrticataragreement SeeHussain Aff,

Ex. F. The Hussain Defendants have put forward no proof that thghtsa release, or were released, with respect
to the November 12, 2010 Indemnity Agreement. Platte River, for isgsaerts that it received no request, and
granted no release,itiv respect to the November 12, 2010 Indemnity Agreem@eéeWills Aff. § 30, Ex. N.
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Aff., Ex. F, ECF No. 94-8. Platte River responded in a May 23, 2012 letter, stating that pursuant
to Section 18 of the November 5, 2010 Indemnity Agreertienttermination is effective June
15, 2012.” SeeHussain Aff, Ex. G, ECF No. 94-9.This letter also states:

Section 18 also provides that the termination of this agreement by

any Indemnitor sall not relieve such Indemnitor from any liability

to the Surety arising out of bonds executed, provided or procured

by the Surety on behalf of the Principal, prior to the effective date

of such termination. Please review the text of Section 18 in its

ertirety for complete understanding of the termination conditions.
Id. The Hussain Defendants interpret this language to mean that they were no lomggeeabli
to indemnify PlatteRiver for any of Richmonds cigarette tax obligations that arose afteleJun
15, 2012. Accordingly, the argument goesnse PlatteRiver seeks to recovéunds expended
on a claim for unpaid taxes that accrued in Felyr@@d 3,neitherNabila Hussain nor
Mohammad Hussaiis liable. SeeHussain Aff. 1 5.

However, Section 18 @he Indemnity Agreemesidirectly referenced in Platte
River's May 23, 2012 letter, providése Indemnity Agreements aag‘continuing obligation”
that applies todny and all Bonds . heretofore or hereafter executed[Biatte River]jon behalf
of [defendants] . . until this Agreement shall be cancelled according to its t&rmélls Aff.,
Ex. B § 18, Ex. C 8§ 18. Under the terms of Section 18, efendant$ad the option to
extinguishthis “continuing obligation” by providing notice of their withdrawal from the
Indemnity Agreemesst If they so notified Platte Rivethey would not be liable:

for any Bond(s) executed QiPlatte River]after the effective date

of such notice; PROVIDED HOWEVER, that as to any and all

such Bonds executed or authewdz by [Platte River] prior to

effective date of such notice and as to all and all renewals,

continuations and extensions thereof [defendantskhall be and

remain fully liable thereforgsic], as if sid notice had not been
served.
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Id. (emphasis in original). Thus,is clear that the HussaDefendants arstill fully liable for
any obligations arising out of bonds that were executed prior to the effectivef tateination,
i.e.June 15, 2012. The Bond at issue in this case was executed by Platte River on November 16,
2010, over a year before the termination date. Whéea¢leasstoppedhe defendants’
continuing obligatiorio indemnify Platte Rivefor any bonds executed after June 15, 2@12,
did not otherwise alter thHdussain Defendants’ obligations under théemnity Agreements.
6. Impairment of Recourse Under U.C.C. 8§ 3-306 and Impamntof Collateral

Contrary to the Hussain Defendants’ assertidres]idemnity Agreements are
not negotiable instruments, and theref Article 3 of the UCGid not impose upon Platte River
any duties with respect to settling itskeuptcy claim in the Richmond bankruptcgee Mfrs.

& Traders Trust Co. vnt’'| Packaging, InG.617 N.Y.S.2d 91, 92 (4th D&#994)(“Because
the guaanty agreements were not negotiable instruments, no triable issueefisstregarding
the impairment of any right of recourse against the principal obligéoi}t Distrib. Corp. v.
Pflaumer 880 F. Supp. 204, 209 (S.D.N.Y. 199Bgckman v. Hibernia Holdings, IndJo. 96-
CV-9590 (LAP), 1998 WL 42767%t*5 (S.D.N.Y. July 28, 1998).

The fact that Platte River drew upon the Irrevocable Line of Credit did not
amount to an impropempairment ¢ collateral. ThdLOC was not held in trust foredendats,
but was ratheprovided on behalf of Richmond in favor of Platte Riv@ills Aff.  24,EX. L.
Pursuanto the Indemnity Agreementsef@ndantsauthorize[d] andagree[d] that all collateral .

.. held by or assigned to [Platte River] may be used by [Platte Rit@nlytime in payment of

any claim, loss, or expee incurred by [Platte River].ld., Exs. B § 4, C § 4.
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7. Default Judgment against Saquib Khan

Defendant Saquib Khan was personally served with the Summons and Amended
Complaint, and aertificate of default wasled against him on January 31, 2013eeECF Nos.
30 & 43.

SinceKhan failed to answer or move with respect to the Amended Complaint, and
Platte River has presentpdma fecie evidence of its damages, Platte River is entitled to default
judgment against Khan f¢a) Platte Rives net loss to date of $1,979,634.79;Rhljtte Rivers
net costs and expenses to date of $163,194.79; (c) additional legal fees to be indalage by
River; and (d) simple contractuaterest on Platte Rives’loss, costs, and expenses at the rate of
12% per annum, all with post-judgmenterest.

B. NGM Insurance Company v. Hussain et al.
1. Background

a. The Bonds and Indemnity Agreement

NGM issued bonds to Richmond in connection with Richmond’s purchase of
cigarette tax stamps on credit from various municipalities, including the Statevof di&, City
of New York and Commonwealth of PennsylvanMGM’s Rule 56.1 Stmt § 1; Certificaticof
Eli Cing-Mars (‘Cing-Mars Certification” or “CingMars Cert”) 1 3, ECF No. 47-3.For
consideration, theaedfendants signed a General Agreement of Indemnity [{i@&Vt Indemnity
Agreement”)’ with NGM, under which they jointly and severally agreed, among other things, to
“indemnify and save [NGM] harmless from and against every claim, demanitityljacost,

charge, suit, judgment and expense which [NGM] may pay or incur in consequenceangf havi

6 TheNGM Indemnity Agreement is attached as an exhibit to the-®iacs Certification, ECF No.

47-3, at NGM004668. The exhibits to the CiAgflars Certification werattached in one document as a separate
filing, which for the purposes of this Memorandum and Order is refesrad tEx. 1.”
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executed, or procured the execution of, such bonds .SeeNGM Indemnity Agreement { 2;
Cing-Mars Certy 8.

NGM submitted an affidavit and supporting documentation showing that it
received claims from the State of New York, the City of New Yarld the Commonwealth of
Pennsylvania and resolved thémissuirg paymerd of $818,904.86 to the State of New York;
$1,168,839.36 to the City of New York; and $211,921.58 to the Commonwealth of
Pennsylvania; and obtad correspondingeleases and assignmeng&eeCing-Mars Cert ] 4
5, Ex. 1 at NMGO0016-37. Subsequent to those payme@®| entered into a judicially
approved settlement within Richmond’s bankruptcy proceeddegCing-Mars Cert. 6. All
defendants executed thEGM Indemnity Agreement in favor of NGM as consideration for
NGM'’s issuance of bonds to Richmon8eeCing-Mars Certy 7.

TheNGM Indemnity Agreemenndicates thathe defendants jointly and
severally agreed that “[NGM] shall have the exclusive right to determinesétir sind the
Indemnitors whether any claim or suit brought against [NGM] or [Richmond] uposuety
bond shall be settled or defended and its decision shall be binding and conclusivesupon th
Indemnitors.” NGM Indemnity Agreemenf 6.

TheNGM Indemnity Agreement also contains a provision expressly authorizing
NGM “to settlewith any one or more of the Indemnitors individually, and without reference to
the others, and such settlement or composition shall not affect the liability of #reyothers,
and [the Indemnitors] hereby expressly waive the right to be dischargeeleasked by reason
of the release of one or more of the joint debtord,lereby consent to any settlement or

composition that may hereafter be mad®GM Indemnity Agreement § 9.
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b. NGM'’s Alleged Damages

To date, NGM'’s current damages in this madier not less than $1,586,813.52.
NGM paid$818,904.86 to resolve the State of New York’s claim, $1,168,839.36 to resolve the
City of New York’sclaim; and $211,921.58 to resolve the Commonwealth of Pennsylvania’s
claim. NGM hasincurred attorneys’ fees to date of no less than $161,062.58 and consultant’s
fees of no less than $19,990, amounting to no less than $181,052.58 iAffeeapplying
$450,000 in bank funds, secured for the purpose of writing bonds on behalf of Richmond, and
after applying $343,904.86 recovered from Richmond’s bankruptcy estate (in addition to the
$781,095.14 recovered by NGM from Richmond’s bankruptcy estate and transmitteg tbrectl
the State of New York), NGM’s current, total damages are not less than $1,586,834G92.
continues to incur attorneys’ fees for which defendants are jointly and dg\abiidated to
reimburse NGM.SeeCing-Mars Cert 10.

2. Discussion

a NGM'’s Prima Facie Evidence

NGM has submitted a supporting affidavit tsats forthits losses under ¢h
bonds, copies of checks payable to the claimants, and a recitation of its attteesys’
consultant’s feesand expensesSeeCing-Mars Cert, Ex. 1. TheNGM Indemnity Agreement
itself provides that such evidence is sufficieBeeNGM IndemnityAgreement 2 (h the
event of payment by [NGM], the Indemnitors agree to accept the voucher or otlezroevid
such payment as prima facie evidence of the proprietgdif, and of the Indemnitoriability
therefor tNGM]..").

As discussed abovender New York law, the surety is entitled to indemnification

upon proof of payment, unless payment was made in bad faith or was unreasonable in amount.
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Defendants have not questioned either the reasonableness of NGM’s payments srgdGiM’
faith, and hae limited their arguments to other legal grounds.

b. Estoppel and Impairment of Collateral

Defendant8loomingdale Fuel, Manor, Richmond Superette, and Rossville
Services ¢ollectively,the“Bloomingdale Defendants’haveopposed NGM’s motion anttoss
moved for summary judgment on the asserted grounds that, among other things, NGM is
estpped from seeking recovery from the Bloomingdale Defendants because NGM rdcovere
some funds as part of a judicially-approved settlement within Richmond’s bénkogse. This
argument has no meriThe Stipulation and Orderyand Between the Chapter 7 Trusheel
NGM Insurance Company Resolving Its Claim, Case Na1d&20 (CEC) (E.D.N.Y. Bankr.
Dec. 27, 2013),the“Bankruptcy Order”} includes the following provision:

[N]othing in this Stipulation shall prevent NGM from pursuing any
claims against neRarties, including but not limited to any and all
non-Debtor indemnitors, for any amounts that NGM asserts are
owed to it, including witout limitation, a claim for
indemnification and/or reimbursement of fees and expenses
(including attorneys’ fees) incurred by NGM.

Bankruptcy Ordef] 4
C. Continuing Guaranty and the Change Riders

After defendants signed ti¢GM Indemnity Agreement in August 2010, NGM
issued thresurety lmnds to Richmond(1) one dated August 20, 2010 in favor of New York
City for $1.5 nillion (Bond No. S-442414); (3)nedated August 17, 2012 to New York State
for $1.6 million (Bond No. S-442418); and (3) one ddtedember 7, 2011 to the

Commonwealth of Pennsylvania for $336,000 (Bond No. S-80928&gAffidavit of Nabila

! The Bankruptcy Order is attached as an exhibit to the Certification of EjiNéns, ECF No. 47
3, at NGM003845.
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Hussain(“ Second HussaiAff.”), Exs. D & E ECF No. 50-1% Cing-Mars Cert, Ex. 1 at
NGMO0001-0015. The New York City and New York State Bonds were subsequently modified
by surety bange iders made solely between NGM and Richmond, on November 28, 2011 and
August 17, 2012, respectively. Secdthassain Aff, Exs. F & G.

Relying onWhite Rose Food v. Saled® N.Y.2d 589 (2003), the Hussain
Deferdants argue that the surety riders, to which they did not consent, alteNslnthéork City
and New York Statednds and thus relieved them of their obligations undeN@® Indemnity
Agreement. Under New York law, Jguarantors obligation cannot bdtared without its
consent; if the original note is modified without its consent, a guarantor isaeklié its
obligation.” 1d. at 591 (citation omitted).

But in this case, it is clear that thefédndants consented. Pursuant to Paragraph 2
of theNGM Indemnity Agreement, defendants agraater alia, to indemnify NGM for liability
that NGM may incur “in consequence of having executed . . . such bonds, or any renewals or
continuations thereadr substitutes therefdr NGM Indemnity Agreement § 2 (emphasis
added).Defendantgurtheragreed that thBIGM IndemnityAgreementepresented a continuing
obligation cortemplating thepossibility of additional bonds being executed by NGM on behalf
of the cefendants:

THE INDEMNITORS HEREBY ACKNOWLEDGETHAT THIS
AGREEMENT IS INTENDED TO COVER WHATEVER BONDS
(WHETHER OR NOT COVERED BY ANY APPLICATION
SIGNED BY ANY ONEOR MORE OF THE INDEMNITORS
SUCH APPLICATION TO BE CONSIDERED BETWEEN THE
PARTIES HERETO AS MERELY SUPPLEMENTARY TO
THIS GENERAL AGREEMEN OF INDEMNITY) MAY BE
EXECUTED BY THE COMPANY ON BEHALF OF THE

8 | referto this affidavit as “Second Hussain Aff.” to avoid confusing it withaffelavit Ms.

Hussain submitted iRlatte River v. Khan et alNo. 13CV-3265 (JG)(SMG), ECF No. 94, which is referred to as
“Hussain Aff.”
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INDEMNITORS, OR ANY ONE OF THEM, FROM TIME TO
TIME, AND OVER AN INDEFINITE PERIOD OF YEARBTIL
THIS AGREEMENT SHALL BE CANCELED IN
ACCORDANCE WITH THE TERMS HEREOF

NGM Indemnity Agreemerff 17 (emphasis added, capital letters in the original).

Notwithstanding the abovéhe Hussain Defendants asglet none of the
defendant garantors ever received notice of the surety rideinsch were signed only by Saquib
Khan as the principal of Richmond. But this is of no moment becausefdreddnts expressly
waived notice of the executiof any bonds when they agreed

[t]hat it shall not be necessary {B'\GM] to give the Indemnitors,

or any one or more of them, notice of the execution of any such
bonds, nor of any fact or information coming to the notice or
knowledge of NGM)] affecting its rights or liabilities, or the rights

or liabilities of the Indemnitorsinder any such bond executed by
it, notice of all such being hereby expressly waived.

NGM Indemnity Agreement { 8.

The modification of the New York State and New York City bonds were well
within the scope athe modifications contemplated by in thE&GM Indemnity Agreement. This
is particularly so given that the surety riders diminished the risk assouwitlkethe indemnity,
i.e, they lowered the pehaum of the New York City bondnd converted the New York State

bond to an excess bond with a $4,615,200 floés such, the Hussain Defendants cannot

9 The Hussain Defendants maintéivatthe August 2012 surety rider to the New York State bond
increased their exposaifrom a total of $3,100,000 to $4,615,200is does not appear to be accurate. Surety
rider for the New York State Bond statady that it would be amended to makerit@xcess bondSeeSecond
Hussain Aff, Ex. G;Cing-Mars Cert, Ex. 1 at NGM)003. Accordingly, “[ijn the event of any claims by the
obligee, State of New York, the Surety [NGM] would only be liable for cenlmisses . . . in excess of
[$4,615,200], andhen only for such excess amount (in the aggregatdd tipe penal sum of this bondld. The
original penal sum of $1,600,000 for the New York State Bond remained the $aereforethe changeider
most likelydecreased the risk that the Indemnitors would have to pay NGM as a rehidtlaind because, as
amended, NGM would incur liabilitynly to the extent New York State’s losses due to Richmond exceeded
$4,615,200.Cing-Mars Cert, Ex. 1LatNGMO0001. NGM contends that another bonding compRfatie River
issued the primary bond in the penal sur4615,200 NGM Reply Br. at 13.
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persuasively claim that the sureigars, whichmost likelydecreased the risk and amount of an
indemnification claim, extinguished their obligatianmsderthe NGM Indemnity Agreement.

d. Accord and Sagfaction

Defendants advandhkealternative argument that NGM'’s settlement within
Richmond’s bankruptcy proceeding constituted an accord and satisfiatigmng the
defendants from any obligation under &M Indemnity Agreement. Under New York laan
accord and satisfaction consists of (1) an agreement that a stipulated pacéomibbe
accepted, in the future, in lieu of an existing claim, and (2) execution of the agte@®@waraburg
v. Parker Chapin Flattau & Klimpl82 N.Y.2d 375, 383 (1993).

Thereis no evidence that NGM reached an agreementdetbndantshat the
settlementn the Richmond bankruptcy wousatisfy cefendants’ obligations under thE&sM
Indemnity Agreement. Indeed, as mentioned abitnesStipulation and Order resolving that
claimunequivocally states otherwis&eeBankruptcy Ordef] 4.

e. Impairment of Collateral UndedCC § 3606

Similarly, defendantdNabilaHussain, Richmond Fiesta, Richmond Service, and
Richmond Food opposed NGM’s motion and cross-moved for sunjodggnert on grounds
that, among other things, NGM’s judicialpproved settlement withRichmond’s bankruptcy
estate operates as an impairment of collateral and releastfe¢hdants from their obligations
arising fromthe NGM Indemnity AgreementPursuant ttNY UCC §3-6061)(b), a creditor
holds collateral security interests concerning a debt obligation in trusefgutirantor and must
preserve itshterests therein for the lattethenefit. See e.g, ESL Fed. Credit Union v. Bovee
801 N.Y.S.2d 482, 484\(Y. Sup. Ct. 200p However, Article 3 of the Uniform Commercial
Code does not apply to this case becausBl@# Indemnity Agreement is not a negotiable

instrument, nor was it ever attached to a negotiable instrurBeeRort Distrib. Corp, 880 F.
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Supp. at 209 (S.D.N.Y. 1999)frs. & Traders Trust C0617 N.Y.S.2dat 92 As such, the
defenseof impairment of collateral to tieGM IndemnityAgreemenis unavailable.

f. The Releasef Nabila Hussain

Defendant Nabila Hussain claims that she was released from her obligations
under theNGM Indemnity Agreement by virtue of a letter that NGM issued, dated September
19, 2012 (the “September Letter'feeSecondHussain Aff.  SEx. I. The September Letter
released Ms. Hisain from any future bonds that may issue to Richmond after September 6,
2012, butspecifically provides, “¥u are reminded that, pursuant to thed RFEENTH section
of the GENERAL AGREEMENT OF INDEMNITYdated August 18, 2010; this release shall
not apply to any bonds issued in support of Richmond Wholesale Co., Inc., prior to September 6,
2012.”(emphass in original).

Hussainseeksan interpretation of the Septber Letter that would serve to
eliminate heobligation to indemnify NGM for any of Richmorgdtigarette tax obligations that
arose after September 2012eeHussain Defs Opp. at 9, ECF No. 50-Zowever,the
September Letter clearBnd unequivocally states that the release “shall not apply to any bonds
issued in support of Richmonlholesaé Co., Inc. prior to September 6, 201 Hussain does
not dispute that the bonds subject to this action were issued prior to September 6, 2012.

g. TheDefaultedDefendants

As to the Defaulted Defendantdf, the plaintiff's claim is for a sum certaor a
sum that can be made certain by computation, the €lerk plaintiff's request, with an affidavit
showing the amount due must enter judgment for that amount and costs against a defendant
who has been defaulted for not appearing and who is neither a minor nor an incompetent

person.” ed R. Civ. P. 55(b)(1).The Clerk’s Certificate of Default as to the Defaulted
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Defendants issued on August 13, 205£eECF No. 46. Accordingly, a default judgment

against these defendants is warranted.

CONCLUSION

For the above reasorigyrantplaintiff Platte Rver Insurance Company’s motion
for summary judgment againdéfendants Nabila Hussain, Mohammad Ali Hussain, Richmond
Food, Inc., Bloomingdale Food Corp., Manor Bagels of S, Inc., Richmondc8e&tation, ad
Richmond Fiesta Market, Ingointly and severally, in the amount (@) Platte Rives net loss
to date of $1,979,634.79; (B)atte Rivers net costs and expenses to date of $163,194.79; (c)
additional legal fees to be incurred by Platte River; and (d) simple contraxttrakt on Platte
River’s loss, costs, and expenses at the rate of 12% per annum, all with post-judtgnestt

| grantPlatte Rivels motion for default judgment against Saquib Khan, in the
amount of(a) PlatteRiver’s net loss to date of $1,979,634.79;RIgtte Rivers net costs and
expenses to date 8163,194.79; (c) additional legal fees to be incurreBlatte River; and (d)
simple contractuahterest on Platte Rives’loss, costs, and expenses at the rate of 12% per
annum, all with post-judgmeiriterest.

| alsograntplaintiff NGM Insurance Compang’motiors for summary judgment
against defendds Nabila HussainBloomingdale Sinc. a/k/aBloomingdale S.1I. Inc.;
Bloomingdale Fuel Inc. a/k/a Bloomingdale Fuel Corp.; Manor Bagels of &j,Richmond
Fiesta Market Inca/k/a Richmond Fiesta Market, InRichmond Service Station Inc. a/k/a
Richmond Service Station (a Corporation); Richmond Superette, Inc.; Richmond Food, Inc.; and
Rossville Services, Ina/k/a Rossville Services Inm the amount of (e$1,586,813.52 ithe

principal amountand(b) prejudgment interest at the rate of $386.74 per day from October 4,
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2013 through July 7, 2018 for a total pre-judgmerinterest award of 347,900.34. Thisnakes
a total judgment amount of $1,834,713.86.

NGM'’s motion for default judgment against defendants Richmond Newsstand of
Staten Island, Inc. a/k/a RichmoNeéwstand of Staten Island, INGK Arden Inca/k/a SK
Arden, Inc; and SKZ GasolireInc. a/k/a SKZ Gasoline Inc is algantedfor theamount of
$1,834,713.86 on the same badiseny defendantscrossmotion for summary judgment

The Clerk is respectfully directed enter judgment accordilygandto closeboth

case.

So ordered.

John Gleeson, U.S.D.J.

Dated:July 7, 2015
Brooklyn, New York

10 NGM is entitled to prgudgment interest at the statutory rate of 9% from the median date of

NGM'’s payments tolaimants Nw York Stat§December 10, 2013) arnke City of NewYork and the
Commonwealth of Pengilvania(July 30, 2013 which is Octobe#, 2013. SeeNew York C.P.L.R.8§85001 and
5004. $1,568,448.57 (.09) = $141,160.37 / 36$386.74 per day.
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