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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
JOSEPH WANG, :

Petitioner,

: SUMMARY ORDER
-against : 13-CV-3524 (DLI)

UNITED STATES OF AMERICA, :

Respondent. :
__________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

On October 2, 1992, petitioner Joseph Wang (“Petitioner”) was sentenced to four terms
of life in prison on four counts of conviction. On June 20, 2013, Petitifileelr a motion
pursuant to 28 U.S.C. 82255 seeking to vatedesentenceon the ground thatt violated the
United StatesSupreme Court’s ruling iMiller v. Alabama 132 S. Ct. 2455 (2012). S¢e
generallyMotion to Vacag, Set Aside or Correct Sentend@ocketEntry No.1.) As this was
not Petitiones first motion pursuant to Section 2255, on June 20, 2@d8lsofiled a motion in
the Unhited StatesCourt of Appeals for the Second Circuit for an order authorizing this Court to
consider his successive petitioBee28 U.S.C. 88§ 2244(b), 2255(h).

On July 16, 2013, the Second Circuit granted Petitioner's motiomliegxted tiis Court
“to address, as a preliminary inquiry under 8 2244(b)(4), whether the United Stgie=me
Court’s decision irMiller announced a new rule of law made retroactive to cases on collateral
review, and thus permits Petitioner's new 8§ 2255 claim to proce¥dhg v. United States
2013 U.S. App. LEXIS 20386 (2d Cir. July 16, 2013) (unpublish8dBCA Order, Docket
Entry No. 4)

On July 17 2013, Petitioner filed an ameled motion pursuant to Sectio@255
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contending thaMiller applies retroactively (SeeAm. Pet. for Writ of Habeas CorpuBpcket
Entry No. 5.) The government does not oppose this mottso assentg that Miller is
retroactive and as suchPetitioner’'s sentencas imposed is unconstitutional, requiring e
resentenced(SeeMem. in Supp. oPet, Docket Entry No. 10, at 2.) On September 4, 2014, the
partiesnotified the Court that thelftadreached an agreement tivitler appliesretroactively no
further briefingis required and the Amended Petition should be granted, @alochited an
executed stipulation and proposerter for this Court to endorse. $eeSeptember 4, 2014
Letter, Docket Entry No. 12.)

Upon review of the parties’submissionsthe Court has determined thatther briefing
and oral argumenare required. The parties are directedbrief the following issug (1)
whether Miller creates a new rule that applies retroactively on collateral review toilpsren
sentenced to life imprisonment without parole; and (2) why the Court should ndhistaase
pending the Supreme Cotgridecision inMontgomery v. Louisiana2015 WL 1280236 (U.S.
Mar. 23, 2015)which shalldeterminethe very issue before this Cour The Court requires the
additional submissions due to developments in the law subsequéné toarties’ previous
filings.

First, therehas beersubstantial disagreemeatnongfederalcircuit and districtcourts
about the retroactes applicationof Miller to cases on collateral review. As a restiie Court
has serious reservations abthe permissibilityor prudenceof accepting the partiesonsent to
resentencingas stipulated by them iDocket Entry 12. The Court’s hesitationsigpportedoy
the factthat: (a) the Secon@ircuit expressly remanded this matter for this Court’s determination
of the issue; and (bgvery federalcircuit court to decide this isswhrectly has held that the

Miller rule is notretroactively applicable SeeMartin v. Symme<2015 WL 1514721, at *3 (8th



Cir. Apr. 6, 2015) (“Becauskliller ‘is a new procedural rule that is not of watershed magnitude,
it cannot be applied retroactively to’ Martin under fheagueexceptions.”) (citingBurton v.
Fabian, 612 F.3d 1003, 1011 (8th Ci2010));Johnson v. Pontori780 F.3d 219, 226 (4th Cir.
2015) (“We therefore hold thahe Supreme Court has not held tdler rule retroactively
applicable, and that the Court’s holdings do not dictate retroactivity becausdethe neither
substantive nor a watgdredrule of criminal procedui¢; In re Morgan 713 F.3d 1365, 1367
1368(11th Cir. 2013yeh’g en banc denied’17 F.3d 1186, 1187 (11th Cir. 2018plding that

(1) “the Supreme Court has not held thhller is retroactively applicable to cases on collater
review,” and (2) ‘Miller changed the procedure by which a sentencer may impose a sentence of
life without parole on a mindr,but it did not create a substantive rule prohibitiregcertain
category of punishment for a class of defendants becauseirottidtes or offense); Craig v.
Cain, 2013 WL 69128, at *1 (5th Cir. Jan. 4, 20{f#)ding thatMiller does not meet one of the
two Teaguesxception} (per curiam) (unpublished).

While no federal appellate court has yet to fiNtlller retroactiveon collateral review
the US. Courts of Appeal for the FirstSecond,Third, and Fifth Circuits have authorized
successive habeas corpus petitions on the groundviihat provides sufficient support foa
prima faciecase of retroactivitySee Evansarcia v. United States44 F.3d 235, 238 (1st Cir.
2014) (“We need not answer [the question of whether Miller is retroactive] bethese
government has also conceded thiiter has been made retroactive, at least undeptimea
facie standard.”);In re Simpson 555 Fed. Appx. 369, 371 & n.2, 372 (5th Cir. 2014) (per
curiam) (acknowledgingCraig and deciding “not [to] resolve the ultimate issue of the
retroactivity ofMiller,” but granting leave to file successive habeas petition baspdma facie

finding thatMiller is retroactive)Wang v. United State2013 U.S. App. LEXIS 20386 (2d Cir.



July 16, 2013) (unpublished)) re Pendleton732 F.3d 280, 283 (3d Cir. 2013)W]e conclude
that Petitioners have made a prima facie showingMiigr is retroactive.”)

Additionally, several federal district courts have concluded thatMhier rule applies
retroactivelyas a new substantive rulé&ee, e.g.Songster v. Beard35 F. Supp. 3d 657, 663
(E.D. Pa. 2014{*TheMiller rule has both substantive and procedural elements. Substantively, it
bans mandatory life without parole sentences for juvenile homicide defendasdirally, it
mandates a minimal process for sentencing those in that class of defendanternmiEndasf a
new substantiveule of criminal law. The latter is an implementation of the substantiveé)rile.
Alejandro v. United State013 WL 4574066, at *1 (S.D.N.Y. Aug. 22, 2013) (“BecaMiléer
announced a new rule of constitutional law that is substantive rather than procedurawtha
rule must be applied retroactively on collateral reviewHl); v. Snyder 2013 WL 364198, at *2
n2 (E.D. Mich. Jan. 30, 2013) (holding thdiller rule is retroactive to42 U.S.C. § 1983
plaintiffs who challenged the constitutionality of a Michigan statute prohibitindpibn parole
board from considering for parole those sentenced to life in prison fodéigsee murder)

Second, on March 23, 2015, the Supreme Court granpadition for a writ ofcertiorari
in Montgomery v. Louisianto decide whether its ruling iNiller applies retroactively.2015
WL 1280236 (U.S. Mar. 23, 2015Becauseéviontgomeryinvolves the same question of law as
the present case, principles of judicial m@my appear to strongly favor a stay of this action

pending the Supreme Court’s resolution of this issue. This Court has authority to stay

! The district court’s ordecurrentlyis on appeal before the Third Circ@ourt of Appeals See Songster v. Beard
Docket No. 2-3941(3rd Cir. 2012).

2 After an interlocutory appedly the defendantghe Sixth Circuit Court of Appeals ordered a stay ofdtsgrict
court’s order, which would haveequired parole hearings foapproximately360 Michigan juveniles now serving
life sentences for murder with no possibility of paroBee Maxey. SnyderDocketNo. 132661, Docket Entry No.
30 (6th Cir. Dec. 23, 2013)The defendants requested that Biath Circuitrefrain from deciding thénterlocutory
appeal, while maintaining a stay of the district court's qrdetil the Supreme Court decidésontgomeryv.
Louisiana The Sixth Circuit s yet to issue a decision regarding any of these issues
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proceedings pending disposition of another case that could affect the ou8eekouis Vuitton
Malletier S.A. v. LY USA, Inc676 F.3d 83, 96 (2d Cir. 2013)' [T]he power to stay
proceedings is incidental to the power inherent in every court to control the tdspasithe
causes on its docket with economy of time and effort for itself, for counselpafidgants.”
(quotingLandis v. N. Am. Cp299 U.S. 248, 254 (1936))).
CONCLUSION

For the reasons set forth above, the parties shall brief the following issuediethemw
Miller creates a newubstantiveule that applies retroactively on collateral review to juveniles
sentenced to life imprisonment without parole; and (2) why the Court should ndhistapase
pending the Supreme Cosrdecision inMontgomery v. Louisiana Theparties shll file their
briefs byMay 15, 2015. The Court shall set the date for oral argument in a separate order.
SO ORDERED.

Dated: Brooklyn, New York
April 30, 2015

/sl
DORA L. IRIZARRY
United States District Judge




