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Introduction

This is a Rule 60(b) motion brought byolRan Hamilton (“petitioner” or “movant”)
requesting relief from this court’s judgent of March 27, 2015, which denied habeas corpus
petition. It is based primarily on his theoratiHurricane Sandy rendered unavailable key palm
print evidence which would have proved his io@oce. Sandy washed away many things, but not
the evidence of petitioner’s guilt.

Evidence of Hamilton’s palm prints on duct tape used to tie the victim’'s ankles together
was properly created, manipuldfecompared, preserved, and autticated by a modern digital
system instead of traditional photography. Digitaages of petitioner’s palm print left on duct
tape used to tie up the victim before sfes shot, plus testimony, proved defendant guilty.

A digital image, properly produced and presel, is the equivalent of a photograph. The
use of digital archivess now a common practice rass different fields. See, e.g.Roger S.
Bagnall, Materializing Ancient Documentaedalus (Spring 2016) at 79-81 (discussing the
impact of digital databases on the study of ancient wrétéfacts).

Hamilton was convicted in state court Miurder in the Second Degree and Criminal
Possession of a Weapon in the Second Degreausing the death of SHaRaschal, the mother
of their child. SeeN.Y. Penal L. 8§ 125.25(1), 265.03(2). January 2007, he was sentenced to
twenty-three years to life in prison and a life¢iterm of post-release supervision on the murder
charge, to run concurrently witlifteen years of imprisonmenind five years of post-release
supervision on the weapon charge.

The evidence against him included the testimainlyis brother, his brother’s wife and the

victim’'s mother, as well as his palm print opiace of duct tape recovered from the victim’s body.



An image of the developed latent print was introduced at trial. Petitioner elected to do no
independent testing of the tape.

In his habeaspetition before this court, Hamiltoohallenged the validity of the tape
evidence.See infraPart 11.B.1. The tape was not then avalga it had been sted in a warehouse
partially submerged by Hurricane Sandy. Thmurt addressed the nisr of petitioner’s
contentions without the then una@asle duct tape evidence. The petition was denied. The New
York Police Department (“NYPD”) was remindeditsf“continuing obligatiorio produce the duct
tape, and to expedite that protlan to the extent possible Mamilton v. Lee94 F. Supp. 3d 460,
481 (E.D.N.Y. 2015).

The tape subsequently became available for examination. Petitioner's expert, Robert J.
Garrett, conducted an inspextj using optical magnificatiomd special light, in August 2015.
He did not “observe” a latent palm print on tleeumpled” duct tape specimens recovered from
the victim’'s body. In September 2015, petitionged the instant Rul&0(b) motion seeking
reconsideration of the court'sggment denying his request fuabeasrelief. SeePet'r’'s Letter
Mot. to Alter J., Sept. 29, 2016CF No. 92 (“Mot. to Alter J.”); Reort of Robert J. Garrett, Aug.
27, 2015, Ex. A to Mot. to Alter J., ECF N@R2-1 (“August 2015 Garrett Report”).

Because of the unusual circumstances ofcte, and in order to develop a complete
factual record, the court ruledathpetitioner’s claims relating tthe newly available duct tape
evidence were properly raisedtire context of a Rule 60(b) moti. An evidentiary hearing was
ordered. The parties were directed to apmetr qualified experts preged to address, among
other relevant issues:)(if, and why, the latent print previously identified by the NYPD on the
duct tape appeared to no longer be visible; (2twdnd of further examination, if any, could be

carried out to determine whether there is, or &®g®jnt on any part of @aiable tape; and (3) any



other issues raised by the parti€eeHamilton v. LegeNo. 13-CV-4336, 2015 WL 6955399, at
*1 (E.D.N.Y. Nov. 10, 2015) (ECF No. 102).

Respondent opposed petitioner’'s Rule 60(b) motieeeResp’t’'s Letter in Opp’n to Mot.
to Alter J., Nov. 23, 2015, ECF No. 105 (“Resp’'t’'s Ophetter”). It encloed a letter from Alynka
Jean, the NYPD criminalist who originally develdpiae latent print from the duct tape in this
case. Jean noted that: (1) futereamination of the tape was pdde; (2) the area on the tape
where the latent print was originally developed was detectable because it was marked with the
identifier “AJ#1;” and (3) re-examination might lead to more accurately observing print ridge
detail present on the tap&eeletter from Alynka Jean tADA Edward Purce, Nov. 17, 2015,
ECF No. 105 (“Jean Letter”).

In light of Jean’s observationand in order to allow the pg#es to present all possible
evidence at a hearing, respondens walered to arrange for Jearaoother expert to examine the
tape to determine whether there is, or wasjrat on any part of the available duct tajg=eOrder
of Dec. 14, 2015, ECF No. 109, at 3.

An examination of the duct tape was condddig respondent’s forensic experts in January
2016. Petitioner’'s counsel, Laurence Stern, and pxpert, Robert Garrett, were also present,
together with NYPD personnelSeePolice Lab Re-examination Report, Feb. 4, 2016, ECF No.
133.

At the heart of the instant Rule 60(b) motiopéditioner’s contention that his trial attorney
was ineffective because a reasonable doubt couldbeermeraised as to whether his print was on
the duct tapeSeeHr’g Tr., Apr. 7, 2016, ECF No. 162, at 68- Argued is tha (1) the renewed
examinations show no print on the tape; and (8)ittage of the laterrint developed in 2005,

which was used to match petitioner’s inked prirgraplar taken at the time of his arrest, was not



an “original” photograph. Petitioner suggests thatause no “original file” was produced, the
possibility exists that “there wasanipulation or fakery of somerstere.” Hr'g Tr., Apr. 8, 2016,
ECF No. 171, at 161:1-3.

The parties have had ample opportunitythoroughly address éise issues through
evidence, expert testimongnd extensive briefs. Petitioner'sntentions are without merit. In
the examination made for the Rule 60(b) motior,NYPD experts were able to observe a “ridge
detail” on the part of the tapehere a palm print had originallyeen identifiedn 2005, marked
with the identifier “AJ#1.” SeePolice Lab Re-examination Report, Feb. 4, 2016, ECF No. 133.

Petitioner’s expert initially diputed that such a detail was visible. At the hearing,
photographs of the observed ridge detail wett®duced by the parties and marked by Jezae
Hr'g Tr., Apr. 7, 2016, ECF No. 162, at 30:8-32Resp’t’'s Exs. 20T, 20Q (NYPD Photographs
of Re-examined Tape); Pet'r's EX&rH, 27G (same). The ridge détaas visible to the court.
SeeHr'g Tr., Apr. 7, 2016, ECF No. 162, at 33:19-28lthough petitioner’s expert stated that no
“usablé print for comparison purposes was discemibh the tape, he conceded that the marked
area observed by the court washdracteristic of ridge detail Id. at 32:21, 23, 33:21-23
(emphasis added).

The credible testimony afriminalist Jean established that there is no missing “[p]hantom
photograph”—the so-called “original file.SeeHr’'g Tr., Apr. 8, 2016, ECF No. 171, at 161:8-11;
see also idat 159:23-160:3.The original file, comprising thenhanced and unenhanced latent
print images captured and processed by Jea20D0% by a digital camerdogether with the
corresponding metadata, was stored on the N¥PDBlore Hits” software, in accordance with
appropriate contemporaneous practiseeResp’t’s Ex. 19 (NYPD Lalomputer Metadata Print-

Out); Resp’t’'s Ex. 1 (2005 NYPD Politeab Standard Operating Procedurege also infrdPart



V.C.2. “More Hits” was a forensic image tracgisystem used by the NYPD in 2005. Its purpose
was to digitally store and archive latent print imageswell as keep track of their chain of custody
and any changes made.

The latent print images used to make a pasitomparison with petoner’s inked print
exemplars and introduced at trial were accurate print-outs of the enhanced and unenhanced latent
print digital images Jean captured in 2005 stwdled through the “More Hits” prograngeeCt.
Exs. 2 and 3 (Original Latent Print Image Cagrdon file with repondent); Petr's Ex. 9
(Photocopy of Latent Print Image Cards); HF'g, Apr. 8, 2016, ECF No. 171, at 175:3-5 (Jean
testifying that all te images she took of thewddoped prints in 2005 aredluded in Court Exhibits
2 and 3), 202:24-203:8 (Jean testifying that thetalignages on Court Exhibits 2 and 3 are her
“original photos” and this is whahe sent to the NYPD’s latentigridentification unit at the close
of her examination in 2005). There is no ordd “photograph” in the traditional sens8eeid. at
159:23-160:3 (Jean confirming that “there is no pgodph independent of what we have through

material introduced into the computersge also infrdart V.C.2-3.

Il. Fact and Procedural Background

A. State Proceedings
The factual background is set forth at lengttthis court's memorandum and order of
March 27, 2015.See Hamilton94 F. Supp. 3d at 466-6%acts relevant to the instant Rule 60(b)
motion are re-stated below.
1. Criminal Case
Shanti Paschal, mother of petitioner’s sons fcaind dead in her apartment on October 31,
2004. Trial Tr. of Dec. 6-13, 2006, ECF No. 9-12r{al Tr.”), at 172:22174:23. Her hands and

feet were bound witkluct tape and she wahot several timedd. at 173:25-174:2, 179:14-17.



At trial, Dr. Aglae Charlot, a medical examinessttBed that Paschal dieaf blood loss from three
gunshot wounds to the cheSee idat 79:24-84:4.
a) Duct Tape Evidence

Duct tape recovered from the victim’'s body,vesll as a roll ofduct tape, were among
evidence retrieved from the crime scenBee id at 126:20-128:4, 179:11-180:23etective
Michael Dryver vouchered theghture pieces of tapeld. at 179:22-25. He sent them to the
NYPD'’s crime lab for further analysis after reaary them from the medical examiner’s office.
Id. at 179:26-180:23.

In January 2005, Alynka Jean, an NYPDngnalist and experton latent print
development, performed several tests orpibees of tape that had bound Pascldlat 149:17-
155:6. The first three tests did not yield any prinkbe fourth test revealed a single palm print.
See idat 163:1-3see also infrdPart V.C.1.

At trial, Jean testified that she developed a latent palm print from the duct tape removed
from the victim’s body, digitally photographed théelat print, pulled the image into the computer
program “More Hits” for preservatn, digitally enhanced the ptirmage by changing the color to
black and white and making it brighter or lightemdasent a print-out of the palm print image to
the latent print section of the NYPDolaratory. Trial Trat 150:16-155:17.

Detective Deborah Kennedy, an expert impanalysis and comparison, then compared
the latent print image Jean developed from the @y with the ink printsaken from petitioner.
See idat 200:15-24, 205:19-206:2. She testified thatabent palm print found on the duct tape
matched that of the petitionand explained her methodSee idat 212:10-216:21.

b) Additional Evidence
Petitioner’s brother, Uzal Halton, testified that he had oxeeard petitionethreaten to

kill Paschal during a telephone conversationQotober 30, 2004, and that petitioner was in
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possession of a gun at the time of that argumiehtat 41:3-43:16. He téBed that on the night
of the murder petitioner coe$sed to killing Paschabee idat 32:7-33:22. Uzal Hamilton’s wife,
Tarkia McGrier, also testified that she oventaepetitioner confessingp shooting and killing

Paschal on the night of the murdéd. at 52:12-21, 54:24-55:3.

The victim’s mother, Bertha Paschal, testfibat petitioner called her on the morning of
November 1, 2004 and said, “That’s wihkilled your bitch ass daughterS3ee idat 92:20-93:26.
Bertha Paschal’s boyfriend, Reginold Leroy Cladstified that petitionetelephoned later that
morning and threatened him, saying thereenaany “hiding places” and “dark spotsSee id at
98:6-17;see also Hamiltor04 F. Supp. 3d at 467.

c¢) Conviction

Petitioner was convicted by a jury of Murdarthe Second Degree in violation of New
York Penal Law section 125.25(1), and Criminas$&ssion of a Weapon in the Second Degree,
in violation of New York Penal Law section 263(2). In January 2007,dfstate court sentenced
him to twenty-three years to life in prison aadifetime term of post-release supervision on the
murder charge, to run concurrently with fiftegears of imprisonment and five years of post-
release supervision on the weapoarge. Both terms were tam consecutively with a two-and-
one-half year to five year sentence thatwas serving for an unrelated offenSeSentence Tr.

Jan. 11, 2007, ECF No. 9-12, at 16:16-17:10.

2. Direct Appeal
Petitioner, represented by counsel, direappealed his stat@art conviction on May 30,
2008. SeeBr. for Def.-Appellant, May 2008, ECF N@®-1. Argued was that: (1) his Sixth
Amendment right to confront the witnesses agdm® was violated when fingerprint and palm

print cards were admitted thugh testimony of a print examineather than by the testimony of



the officer who took the prints; dn(2) that he was deprived affair trial when, over objection,
the court admitted autopsy photographs that vgerenorbid, inflammatory, and cumulative of
other evidence that their prejudicial effecverwhelmed any ostensible ground for their
admission.ld. at 14-25see also Hamiltor®4 F. Supp. 3d at 467.

Hamilton then filed a separate supplemental lprefse which included three additional
claims for relief: (1) that he watenied a fair trial in violatioof his rights under the Due Process
Clause because tle@idence adducedt trial was falseand known by the prosetau prior to trial
to be false; (2) that he was denied effectivestasce of trial counsel; dr(3) that he was denied
a fair trial due to judicial misconduct because the judge expressed his opinionvairohge and
allowed the admission of false evidenceeSuppl. Br., ECF No. 9-Fee also Hamiltorn94 F.
Supp. 3d at 467-68.

The Appellate Division affirmedSeePeople v. Hamilton66 A.D.3d 921, 922 (2d Dep'’t
2009). It found that because Hamilton did noecbfo the admission of the print cards on Sixth
Amendment grounds at trial, the claim was unpresgfor appellate reviewnd, in any event,
without merit. Id. at 921-22 (finding that the cards themselves were not directly accusatory and
were properly admitted into evidence througk thstimony of the print examiner, who was
available for cross-examination). The court aletermined that the photographs of the deceased’s
body had been properly admitted into evidenktk.at 922 (“the photographs were relevant both
to help illustrate and corroboratee testimony of the medi[c]al examiner, and to establish intent”).
It dismissed Hamilton’s remaimgj contentions as unpreserved &mpellate review and without
merit. 1d.

In December 2009, the Court of Appeals of Néark denied an application for leave to

appeal.See People v. Hamiltp@3 N.Y.3d 907 (2009).
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3. Motion to Vacate Conviction
Petitioner subsequently filedpaio semotion to vacate his conviction with the New York
State Supreme Court, Kingonty. His motion was deniedSeeHamilton 94 F. Supp. 3d at

468-69.

4. Coram Nobis Application
He filed a motion for a writ of errocoram nobis claiming that his appellate counsel
provided ineffective representation on his direct appeal by refusing to raise claims petitioner
presented to her, includjrthe ineffective assistaa of his trial counselSeeNot. of Mot. for Writ
of ErrorCoram NobisJuly 31, 2012, ECF No. 9-9. In M&r2013, the Appellate Division denied
petitioner's motion. People v. Hamilton104 A.D.3d 874 (2d Dep’t 2013). In June 2013, the
Court of Appeals of New York denieth application for leave to appe&ee People v. Hamiltpn
21 N.Y.3d 1004 (2013).
B. Federal Proceedings
1. Habeas Corpus Petition
In July 2013, petitioner file a petition fo a writ ofhabeas corpus this court. He sought
relief on the five grounds listiebelow. Pet. for Writ oHabeas Corpusluly 22, 2013, ECF No.
1; Suppl. Mem. of Counsel in Supp. of Pet. Ftabeas CorpusMar. 11, 2014, ECF No. 15
(“Pet’r's Suppl. Mem.”); Pet’r's Rely to Resp’t's Resp. to Pet’r's Suppl. Mem. of Law, May 12,
2014, ECF No. 20Hamilton, 94 F. Supp. 3d at 46%ounsel was appointeseeOrder of Aug.

22,2013, ECF No. 5.

a) Denial of Right to Confront Witnesses
First, petitioner claimed that he was deniedrigbits under the Confroation Clause when

palm print photographs and out-of-court statememstifying them as his we introduced at trial

11



for the purpose of proving his guildamilton, 94 F. Supp. 3d at 472. Petitioner argued that, while
an NYPD detective testified that she positivelynpared an image of the latent print developed
from the duct tape with a photograph of an ohipeint taken from petitioner, the witness did not
possess independent knowledge efghurces or the ideties of the images. Pet'r's Suppl. Mem.
at 3. Rather, she read the labels from reprt®mpanying the data arder to establish their
provenanceld. Petitioner contended thatlgrcomputer print-outs ahe latent and inked prints
were produced at trial; the originals were poiduced and no evidence was introduced that the
print-outs were accurate copies of the origindds.at 5 (“There was no nonhearsay evidence of
how or when or by whom the ol photograph of thmked print was input into the system, nor
evidence that the copy of the irtkprint produced at trial was an acate copy . . .."). Petitioner’'s
claim focused on an alleged lack of foundation:

[Pletitioner was deprived of the Constitutional rights to cross-

examination, due process, and faial by the introduction of the

hearsay, and apparently false, testimony that the inked exemplar

print was taken from petitioner. The label or report read by the

crime lab witness attributing thiaked print to pétioner was not

prepared by the witness and was not based on her personal

knowledge, and was apparently false. There was no evidence that

the photographs of the prints usadhe comparison were true and
accurate copies of the original prints.

Id. at 7.

This court found that pgioner’s claims were barred becausf a state coudefault. And,
even if this were not the case, the Appellateiion had reasonably determined that the claims
were without merit.Hamilton, 94 F. Supp. 3d at 472-73. The psiand the notation on the inked
print card were not directly acsatory and not “testimonial” undére Confrontation Clause, since
“[tihey were made primarily to identify defendaint order to process hiarrest, not to create

evidence for trial:”

12



There is a strong inference thataficer assignedh a murder case

to take fingerprints of a suspect clearly linked to the crime would
take the prints in a professional, correct way. Raising this point on
trial would, with a high degree gdrobability, not have aided the
defendant. . . . Defendant had tpportunity to cres-examine Jean,
who lifted the latent print; Keredy, who made the accusatory
match; and Dryver, whose nam&s noted on the ink fingerprint
card. Defendant’s confrontation riglvas not violated in substance
by Kennedy’s testimony, including theggarding the notations on
the fingerprint card.

Id. (internal citations omitted).
b) Introduction of Perjured Testimony

Secondpetitioner argued that he was denied bisstitutional rights to due process, equal
protection and a fair trial by the introduction ¢f) Detective Kennedy’dlagedly false testimony
that the inked exemplar was taken by Dawec Dryver; and (2) computer print-outs of
“photographs” of prints rather than origimaints or original photographs” of printsid. at 473-
74.

With respect to (1), this court determingdtat petitioner’s claims were unsupported and
speculative.ld. at 474.With respect to (2), thisourt found that the claim was based primarily on
a lack of foundational evidenc@&he court concluded that “[t]leleged lack of foundation for the
admission of the computer printouts and the nmfation on the ink prints’ label raises state
evidentiary matters that are not cognizablehabeasreview” and, in any event, represented
“routine matters not likely to v@ been made improperlyId. at 474 (internal citations omitted).

c¢) Introduction of False and Inflammatory Evidence

Third, petitioner argued that he was deprived sfdonstitutional rights to due process and
a fair trial by the introduction of: (1) alledly misleading testimony that Detective Dryver
unsuccessfully followed petitioner’s cell phone sigrals of state when searching for him; and

(2) purportedly inflammatory photographisl. at 475.
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This court determined that the challengethe detective’s testimony was procedurally
barred and without merit.ld. With respect to the photographs, the Appellate Division had
considered and rejected the d¢dage. This court found that tAg@pellate Division’s decision was
not unreasonable given the fact that the evaidemas accompanied by an appropriate instruction
to the jury. Id.

d) Withholding of Brady Material

Fourth, petitioner argued that ¢hprosecution denied hirhis due process rights by
withholding cruciaBradymaterial—an “original photograph” diie latent palm print purportedly
taken by Jean, an earlier laborgtoeport, and a police reporSee id at 476;see alsdPet'’r’s
Suppl. Mem. at 21-22.

In the context of petitioner’'s motion to vaedtis conviction, the New York Supreme Court
rejected petitioner’s claims relating to the withhogdof a latent print “phtmgraph” and an earlier
laboratory report, since petitionaad offered no corroboration that such documents existed or
that, even if they did exist “natnly would [they] be favorable tois case, but [they] would have
changed the outcome of the triald. at 476 (quotindNew York v. HamiltorNo. 327/2005 (N.Y.
Sup. Ct. July 13, 2011) (Decision & Order), at 4-5 ¢file the instantase at ECF No. 9-6)). This
court agreed: the New York Supreme Court’s “adjation of these claims was not contrary to, or
an unreasonable application of, [United Stat&gpreme Court precedent or an unreasonable
determination of the facts.Id.

With respect to the allegedly missing polreport, the claim was unexhausted and, in any
event, without meritSee idat 476-77.

e) Denial of Effective Assistance of Counsel
Fifth, petitioner claimed that his trial counsebs ineffective by failing to: (1) seek

sanctions for allege®@rady violations; (2) conduct a pre-trial investigation; (3) object to the
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prosecution’s opening statement; (@gin an independent fingerpraxpert or request fingerprint
reports; (5) appropriately cross-examine proseoutitnesses; and (6yaid implicating him in
the charged crime during summation. Petitionelfiagsed virtually identical claims in higo se
supplemental brief on direct appe#d. at 478.

This court found that the Apftate Division had reasonablyncluded that such claims
did not rise to the level ai Sixth Amendment violationld. In particular, petioner failed to
show that his trial counselas ineffective for not reqséng sanctions for allegdradyviolations,
because ndrady violations were established: “[p]etitioner has failed to demonstrate that the
prosecution intentionally ithheld an exculpatory photographtbg latent fingerprint Criminalist
Jean purportedly made during her examination, dieekaboratory report, or a police reportd.
Petitioner did not demonstrate tHas trial counsel was ineffective by failing to pursue expert
analysis to refute the palm print testimony:dtrtounsel adequately altenged the prosecution’s
fingerprint expert on cross-examii@at and in his summation. . . Itl. at 479.

Petitioner also claimed that lappellate counsel was ineffeaiin failing to advance most
of his present claims relating to his trial counsil&ffective assistancelhis claim was meritless
since appellate counsel had exercised soundymabke and professionaljgment in deciding not
to raise an ineffective assistance of trial counsel cldémat 479-80 (“She exalned that it made
no sense to attack petitioner’s trial attorneyftoling to pursue argumentbat she herself had
correctly concluded would not entitle petitionerrétief as a matter of V") (internal citations
omitted).

f) Tape Unavailable

Petitioner sought to retrieve the duct tageh which the deceased victim was bound to

demonstrate, through expert examination, thaphim print was not, and had never been, on the

tape. Trial counsel was ineffeativaccording to petitioner, bacse he did not arrange to conduct
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an independent examination. Such an examingi&titioner alleges, would have shown that there
had never been his print on the duct tapee id at 480.

At the time of théhabeagetition, the NYPD demonstratedatithe tape was not available
due to damage caused to the Erie Basin Ewedracility in Red Hook, Brooklyn, by Hurricane
Sandy. The court found that “[c]owidor defendant did not fatlelow minimum standards in not
seeking out independent experaexnation since, under the circatances, the project had little
likelihood of success.’ld. at 480.

The issue of the tape and possible fabiacatvere considered at the hearing onhtabeas

petition. Petitioner’s expert conceded that tlveas a match between the image of the latent palm
print developed from the tape and tbatHamilton’s inked print exemplarsSeeHr'g Tr., Mar.
20, 2015, ECF No. 75, at 25:7-8. His claim therefested on allegations that the evidence was
fabricated.See idat 27:18-22 (“THE COURT: ...There is a possibility here based on the material
| have before me and the concession that theoghaphs actually presendteshow a match, so that
the claim must rest on evidence that was tated, correct? MS. BRUFEE: Yes.”). It was
concluded that there was no estite suggesting that the inkadldatent prints—as shown on the
print image cards introduced at trial—midt#ve been a fabrication or mistakd. at 27:23-28:2
(“THE COURT: That's the claim with no basisalt because we now have a concession that there
is a match with the photographs which appeandécand would appear to the average counsel with
minimum skills sufficient to meet constitutionaquirements to be clear enough.”). The court
determined that the absence of the duct tapetiemecord did “not suppbgranting the petition.”
Hamilton, 94 F. Supp. 3d at 481.

The court did, however, issue a certificate gbegdability with respect to (1) petitioner’'s

right to confrontation, and (2) “whether defense counsel provided a constitutionally adequate
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defense with respect to the issue of the dape, and whether a differedefense would have
changed the verdict.1d. The NYPD was determined to lbmder a “continuing obligation to
produce the duct tape, and to expedite phatluction to thextent possible.”ld.
2. Denial of Habeas Petition

Thehabeagetition was denied orallySeeHr’g Tr., Mar. 20,2015, ECF No. 75, at 29:15-
16. Petitioner then filed a mimn for reconsiderationSeePet’r's Mot. for Reonsideration, Mar.
21, 2015, ECF No. 67. The court issued a nramdum and order on March 27, 2015 explaining
the reasons for its denial of thabeaspetition. Hamilton 94 F. Supp. 3d at 46@0n the same
day, it also issued a judgment in which it:

e denied petitioner's motion for reconsidgoa, since no new substantial grounds were
asserted,;

e granted a certificate of appeailély with respect to: (1) petitiner’s right to confrontation;
and (2) whether defense counsel providedrsstitutionally adequate defense with respect

to the issue of the duct tape, and whethatifferent defense ould have changed the
verdict; and

e determined that the NYPD “is under a contimubbligation to produethe duct tape, and

to expedite that prodtion to the extent possible.” Tlemurt referred this issue to the

magistrate judge for decision, noting that the “referral is not intended by the court to affect

the finality of this judgment odismissal and certification.”
Judgment, Mar. 27, 2015, ECF No. 73.

After dismissing petitioner’'s habeas petition tyrain the record, the court declared that it
would “hear a Rule 60 motion based on any additioveerial . . . found but the order of dismissal
is a final judgment.” Hr'g Tr.Mar. 20, 2015, ECF No. 75, at 30:2-4.

3. Appeal
Petitioner appealed thourt’s denial of hisxabeaspetition to the Court of Appeals for

the Second Circuit.SeeNot. of Appeal, Apr. 13, 2015, ECFAN76. That appeal is currently

pending.
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4, Retrieval and Examination of Tape
The duct tape evidence became availadflertly after the conclusion of theabeas
proceedings. The NYPD agreed “under the uniqueumstances of this case and subject to the
drafting and signing of appropriateaivers,” to allow defendant'Bngerprint expert to conduct
“on-site testing of the ligature dutape removed from the homicide victim’'s body . . ..” Resp’t’'s

Letter of Apr. 20, 2015, ECF No. 78, at 1.

[I. Instant Rule 60(b) Motion

A. Petitioner’s Rule 60(b) Motion

Petitioner obtained access to, and examittezlpiece of duct tape on which petitioner’'s
latent palm print was allegedly found, as vaadltwo other pieces ofga removed from the body
of the victim. He then moved for relief frothis court’s March 27 judgment, relying on Federal
Rules of Civil Procedure 60(b)(1), (2) and (®eeMot. to Alter J.

He is entitled to relief, he argues, becasghis expert examined the tape and observed
no latent palm print; (2) the “crumpling” of the duape was done “purposebyior to trial” in an
“attempt to impede its examination and to condkat the tape was eulpatory;” and (3) no
“original photograph” of the alleged latentrint was produced; yean *“unidentified,
unauthenticated computer print-out of a latend waproperly introduced at trial” and “[t]here was
... ho legitimate evidence thitie latent introduced at trial canfrom the duct tape found on the
victim.” Id. at 1-2. According to petitioner:

Ineffective assistance of defenscounsel at trial allowed the
testimony that petitioner’s lateptint was found on the duct tape to
go to the jurywithout the facts that thiestimony was contradicted
by the tape itself and impeachéy the absence of a photograph
necessary to identification of thatent, by the police mishandling
of the tape and the photograph indicating purposeful concealment

of exculpatory evidence, and by fraud in its creatiormhe
mishandling was a trial defense isetf, and to the extent that the
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evidence had been damaged ostd®yed, it is grounds for vacatur
of the conviction.

Id. at 2 (internal citations omitted) (emphasis added).
With its letter, petitioner included a repday its fingerprint expertRobert J. Garrett,
detailing his August 20, 2015 examination of the tapeeAugust 2015 Garrett Report.
B. Re-examination of Tapeby Petitioner's Expert
Pursuant to the agreement reached bypiies with the NYPD, petitioner's expert
examined the duct tape at the NYPD’s EBasin Evidence Facility. He photographed an
unpackaged roll of duct tape, which “appeai@tiave been damaged by moisturl’ at 2. He
also examined three sections of duct tape whmae “individually packaged” and “referred to as
ligatures” by the NYPD.Id. Observed was that the
[p]ackaging was in dry, brown par bags which had been sealed
with evidence and packing tap€&he bags seemed undamaged. The
labeling on the bags was clearly readable. Two cardboard barrels,
from which the evidence had presaioty been retrieved, were near
the table. They were dry and dented and had what appeared to be
water stains on the bottom exteriors.

Id. at 2.

Garrett found that all three piexef “ligature” tape were a “crumpled” condition, which
was “detrimental to the preservation of deyasd fingerprints and to future examinatiohd! He
examined the crumpled pieces under opticaagnification and special light, without
‘uncrumpling’ them. Id. His observations were as follow4) “[n]o fingerprirt ridge detail was
observed;” (2) all three pieces t&#pe appeared to have been “processed in a manner that was
consistent with the testimony and lab notes oPYCriminalist Alynka Jan: cyanoacrylate (CA)
fuming followed by dye staining ith Ardox;” (3) “[tlhere was nabservable indication that a

partial palm print was developedh any of the three segmeni4) “[p]rints devdéoped with CA

fuming would not fade over time or due to expodormoisture;” and (5yenerally, if a “portion
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of a specimen is found to have something of §icemt evidential value”—gch as a latent print—
“that portion is separated” from the resttloé specimen, but no such excised portion was present
here and no markings on the tape were obsefwalicating that a developed print had been
removed and preservedld. at 2-3.

The expert explained his examiioa at the evidentiary hearing:

Q. And how did you conduct your exam?

A. | used a small alternate lighdurce that is used to fluoresce
the Ardrox stain on the tape, looking for areas on the tape
where | would find fluorescenand hopefully also find the
fluorescent fingerprint. | also initially examined it using
regular white light and optical magnification.

Q. And did you find a latent print on the tape?

A. No, sir.

Q. When you used your light, did things on the tape fluoresce?

A. There were some areas on the tape that did fluoresce, yes.

Q. And could you tell whether did any of those taped -- any
of those fluorescing particles or debris or whatever it was,
did that indicate -- did thabok in any way like fingerprint,
like a fingerprint?

A. No, sir.

Hr'g Tr., Apr. 7, 2016, ECF No. 162t 19:6-22. He concluded that:

Any further examination of the duct tape would need to be
conducted in a laboratory or other place conducive to further
processing. Only under such conditions would it be feasible to
attempt to “uncrumple” the tape and try to locate any developed
latent prints which could then be compared to the defendant’s
exemplar. Such an examination could possibly determine whether
any print was developed on the tay@ar the torn ends or elsewhere
on the roll and the prob& event which led tids deposit e.g. it may

be possible to determine if it was likely that a print was deposited
through casual handling of the rgtior to its use related to the
homicide.

August 2015 Garrett Report at 3.
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C. Petitioner’'s Supplemental Letter
Petitioner filed a supplemental letter addhieag the condition of the duct tape in the
warehouse SeeSuppl. Rule 60 Mot. Letter, Oct. 8, 2015, ECF No. 98. Itincluded a supplemental
report by Garrett, stating that: (1) with the exception of the duct tape roll, the tape specimens did
not appear to have been damaged by watet; (@) any prints developed by Jean using the
cyanoacrylate fuming process “wouldt have been affected or dibsad by exposure to moisture
or immersion in water.” Suppl. ReportRbbert J. Garrett, Oct. 7, 2015, ECF No. 98-1.
D. Evidentiary Hearing Ordered
Petitioner's motion and accompanying expemong suggested fraud. In light of the
“unusual circumstances of this case and the dekiyaof developing a coplete factual record
for the Court of Appeals for the Second Circuitivas determined that “petitioner’s claims relating
to the newly available duct tape evidence [wenejperly raised in theantext of a Rule 60(b)
motion challenging the dismissal of thabeas corpugetition.” Hamilton, 2015 WL 6955399,
at *1.
The parties were directed to appedh qualified expées to address:
(1) why the latent print previously identified by the NYPD on the
duct tape appears to no longer bghle; (2) what kind of further
examination, if any, could be carriedt to determine whether there
is, or was, a print on any part afailable duct tape; and (3) any
other issues raised by the parties.

Id. As explained in the court’s memorandum and order:

This is a criminal case affestt by Hurricane Sandy. Petitioner’s
Rule 60(b) motion raises serioesidentiary questions requiring
further expert analysis. The coust troubled by the results of a
recent examination conducted by petitioner's expert, which
concluded that no latent palprint was present on apparently
critical evidence—the duct tapecovered from the victim’s body.
Although evidentiary hearings are disfavoredhiabeaspetitions,

the unusual circumstances of tiegse warrant expert testimoon
newly available evidence.
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Id. (emphasis added).

E. Respondent’s Opposition

Respondent opposed petitioner’'s moti@eeResp’t's Opp’n Letter. It submitted a report
from Alynka Jean, the NYPD criminalist who origity developed the latent print from the tape
in this case.SeeJean Letter.

According to respondent, Garrett’s report gmdtographs indicate that a palm print was
developed on the piece of tape marked as “98k(@);” this piece of tape showed a bracket with
the notation “AJ#1” written above indicating the locationf the print. SeeResp’t’'s Opp’n Letter
at 2; Jean Letter at 1. Out of the three items submitted for evidence, Jean explained, “there was
only one developed latent [palmipt that was deemed potentially of value. It was found on item
#1 of Property Clerk Invoice #275795, Court Exhibit Reference 9B, labeled as AJ#1.” Jean
Letterat 1.

Jean noted that “cyanoacrydafiuming could fade and/orsdippear . . . over time due to
high heat and friction.”ld. at 2. In any event, the latentis developed with Ardrox dye stain,
which “doesfade over time regardless of heat, friction or exposure to moistdrtg@mphasis
added). Thus, respondent arguete“fact that the late print developed from the duct tape was
not visible to Mr. Garrett more than ten yeafter it was developed by Criminalist Jean does not
cast doubt on the validity of the lateprint evidence in this case Resp’t's Opp’n Letter at 2.
Jean noted that “the duct tape is not crumpleginmanner that would premt future examination”
and re-application and re-examination of Ardroyyread to more accurately observing any finger
or palm print ridge detail preseo the tape. Jean Letter at 1.

Jean, respondent claimed, properly preserveddiveloped latent it by making a digital
record of it. Resp’'t’'s Opp’n Ladt at 2. “Taking a photograph leawhs area of ridgdetail intact

on the evidence rather than using lifting tape to remove it from the surface. This makes future
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examination possible.” Jean Letet 1. The NYPD expert exptad that “[tjhe evidence was
examined and packaged within the guidelinethefStandard Operating Procedures of the Police
Laboratory in 2005.”Id. at 2. It was not standard procedtoeexcise areas of developed latent
prints for preservation. Instead, the devetbpatent prints were preserved “by taking a
photograph, leaving it intact dhe evidence with a bracketand it and a unique identifier Id.

F. Tape Re-examination Ordered

In order to “present all possible evidenaethe evidentiary daring” respondent was
directed “to arrange for its expektynka Jean or another expertawamine the tape to determine
whether there is, or was, a print on any padwailable duct tape.” Order of Dec. 14, 2015, ECF
No. 109, at 3. The examination svéo be conducted prior todrevidentiary hearing and, if
practicable, in the presence ofigener’s expert andounsel. Respondent was ordered to prepare

and file a written reportSee id

G. Additional Reports by Petitioner’s Expert

Petitioner’'s expert submittesvo additional reports, on January 7, 2016 and January 16,
2016. In his January 7 repofgarrett addressed éhdurability of cyanoacrylate-developed
fingerprints. SeeSuppl. Report of Robert J. Garrege® 20, 2015, ECF No. 121-1. At the request
of defense counsel the expert “performed a serfigssts on fingerprintthat had been deposited
on the non-adhesive sidediict tape and developed with thegacrylate (CA) process” in order
to “test the durability of the developed prints under various conditiddsdt 1. These included
repeatedly brushing developed prints with “a sroadlrse bristled paint bsh,” exposing them to
heat and running them through a dish washer cydleat 1-2.

The January 16 report concerned the “[d]urgbtesting of cyanoacrylate developed

fingerprints with Adrox dye stain.” SeeSuppl. Report of Robed Garret, Jan. 16, 2016, ECF
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No. 130. Garrett conducted tests‘fingerprints that had beengisited on the non-adhesive side
of duct tape and developed withe cyanoacrylate (CA) processdatye stained ith Ardrox” in
order to “test the durability of the developed fgiander conditions of high temperature, excessive
moisture and friction associatedth water under pressureld. at 1. The expert: (1) processed a
piece of duct tape through cyanoacrylate ester $usmposure for forty minutes; (2) ran the section
of the tape on which fingerprints had been digyed through a dish washer cycle for 60 minutes
at a temperature of 117 degree$iféaheit without using detergeli(8) allowed the tape to dry;
and (4) further examined the prind. The expert reported that follomg this procedure the prints

developed with cyanoacrylatentinued to be visibleld.

H. Re-examination of Tape by NYPD

A re-examination of the ligature tape aus in the present cas@as conducted by NYPD
criminalists Alynka Jean and Manishi Agarvead January 26, 2016 at the NYPD Property Clerk
Erie Basin Auto Pound.SeePolice Lab Re-examination Report, Feb. 4, 2016, ECF No. 133.
Assistant District Attoray Edward Purce, petitioner's co@hawrence Mark Stern, petitioner’'s
expert Robert Garrett, andlp@ personnel were preseritl.

Out of the three pieces of ligae tape in evidence, the NYPD criminalists re-examined the
one recovered from the victim’'s ankle (item ®). Only the part marked as “AJ#1” was
processed. Following a series of tests, includggpplication ofArdrox stain, a print ridge detail

was observed by respondent’s experts and photograpthedee alsonfra Part V.C.4.

l. Evidentiary Hearing
The parties engaged in extensive furtheraliscy, after which a full evidentiary hearing
was conductedSeeHr'g Tr, Apr. 7, 2016, ECF No. 162; Hr'g Tr., Apr. 8, 2016, ECF No. 171.

The central issue addressed byghdies, as stated by petitigtseecounsel, was whether “evidence
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could have been presented on behalf of the petitioner at trial that there was reasonable doubt that
the latent [palm] print evideng#esented to the jury was validHirg Tr., Apr. 7, 2016, ECF No.
162, at 6:2-8.

Petitioner presented two expe&rtnesses: (1) Robert Gartethe fingerprint expert who
conducted an examination of the tape in AsigR015; and (2) Richard McEvoy, a forensic
photographer, who addressed the availabilityanf“original camera file” linked to the 2005
“photographs” of the deveped latent prints.

Alynka Jean testified for respondent. Respom@ddso sought to troduce the testimony
of former assistant district atteey Elisa Paisner. Objection bker as a witness was sustained.
Hr'g Tr., Apr. 8, 2016, ECF No. 171, at 212:13-25.

Following comprehensive witness and exgedtimony and full briefing and argument,
petitioner’s Rule 60(b) ntan is denied. Nothingt the hearing puts into question the court’s

decision of March 27, 2015 dging petitioner’s writ ohabeas corpus

V. Applicable Law
A. Rule 60(b) Relief froma Judgment or Order
Petitioner brings the present motion pursuartdderal Rules of Civil Procedure 60(b)(1),

60(b)(2) and 60(b)(6), which provide as follows:

(b) Grounds for Relief from a Findudgment, Order, or Proceeding.
On motion and just terms, the couray relieve a party or its legal
representative from a final judgnterder, or proceeding for the
following reasons:

(1) mistake, inadvertence, suge, or excusable neglect;

(2) newly discovered evidence that, with reasonable
diligence, could not have been discovered in time to move
for a new trial under Rule 59(b);
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(6) any other reasondhjustifies relief.
Fed. R. Civ. P. 60(b)(1)-(2), (6).

When considering a Rule 60(b) motion, a conuist seek “a balaedetween serving the
ends of justice and preservitige finality of judgments.”"Nemaizer v. Bakei793 F.2d 58, 61 (2d
Cir. 1986);see alsd.ifrieri v. Stinson No. 97-CV-6868, 2009 WL 2413404 *5 (E.D.N.Y. July
31, 2009)Clark v. KuhlmanNo. 98-CV-6086, 2009 WL 87507, @ (E.D.N.Y. Jan. 12, 2009);

Rodriguez v. KeanéNo. 00-CV-1866, 2003 WL 21673624,*at(S.D.N.Y. July 16, 2003).

1. Rule 60(b)(1): Mistake, Inadverterte, Surprise, or Excusable Neglect
Dissatisfaction with a judgment does not sufintie justify an allegtion of mistake under
Rule 60(b)(1).In re Bulk Oil (USA) Ing Nos. 89-B-13380, 93-CV-4492, 93-CV-4494, 2007 WL
1121739, at *10 (S.D.N.Y. Apr. 11, 2007). “Rule 60(bh¢ffords a party relief from a material
mistake that changed the outcome of the court’s judgmddt.(citation omitted). It “will not
provide a movant an additional opportunity toke@arguments or attempt to win a point already
‘carefully analyzed and justifiably disposed.fd. (quotingMatura v. United Stated.89 F.R.D.
86, 90 (S.D.N.Y. 1999)) (finding that the petitionedislayed challenge was an improper attempt
to use Rule 60(b)(1) to conviacthe court to reconsider thedgment). Courts should not
“reconsider issues already examined simply becBesiéoner is dissatisfied with the outcome of
his case. To do othervesvould be a waste gidicial resources.’ld. (citation omitted)see also
Serrano v. SmitiNo. 05-CV-1849, 2009 WL 1390868, at *2 (S.D.N.Y. May 13, 2009).
2. Rule 60(b)(2): Newly Discovered Evidence
A motion brought under Rule 60(b)(2) referring to
‘newly discovered evidence,” mayfee either to evidence pertinent
to the federahabeas proceeding or to evidence that might have been

submitted in the State criminal proceeding. Nonetheless, the
procedural object of the motionthorized by Rule 60(b) is simply
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to vacate the federal judgment dismissing the habeas petino
vacate the state conviction.

Rodriguez v. Mitchell252 F.3d 191, 199 (2d Cir. 2001) (emphasis added).
3. Rule 60(b)(6): Any Other Reason that Justifies Relief

A Rule 60(b)(6) motion requires a showing okti@ordinary circumstares” to “justify[ ]
the reopening of a final judgment.Gonzalez v. Croshy45 U.S. 524, 535 (20053ee also
Lilieberg v. Health Servs. Acquisition Corg86 U.S. 847, 864 (1988)The Rule . . . should only
be applied in ‘extraordinary circumstances.”) (quotkakermann v. United State®10 U.S. 193,
199 (1950))Mendell v. Gollust909 F.2d 724, 731 (2d Cir. 1990)nding that relief under Rule
60(b) may be granted “only upon #&asving of exceptional circumstances\yinslow v.
Portuondq 599 F. Supp. 2d 337, 341 (E.D.N.Y. 2009).

“Intervening developments in the law by theatves rarely constitute the extraordinary
circumstances required for relighder Rule 60(b)(6) . . . .Agostini v. Felton521 U.S. 203, 239
(1997). The Supreme Court has defined extraordiciacumstances thatstify relief under Rule
60(b)(6) motions as errors whicise above “excusable neglecKlapprott v. United State835
U.S. 601, 613 (1949%ee also Harrison v. Senkowsk#7 F.R.D. 402, 413 (E.D.N.Y. 2008).

The Court of Appeals for theeSond Circuit has declared thrale 60(b)(6) “confers broad
discretion on the trial court to grant relief @h appropriate to accomplish justice [and] it
constitutes a grand reservoir @fuitable power to do jusédn a particular case.Pichardo v.
Ashcroft 374 F.3d 46, 55 (2d Cir. 2004) (quotiktatarese v. LeFevre801 F.2d 98, 106 (2d Cir.

1986)).

B. Rule 60(b) Motion or Swccessive Habeas Petition
Rule 60(b) relief with respect tolmbeaspetition that has been denied is available only

when the motion “attacks the integrity of the habeas proceedidgrtis v. United States367
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F.3d 74, 77 (2d Cir. 2004) (citingodriguez 252 F.3d at 191). A Rule 60(b) motion attacks the
integrity of a habeas proceedingtitioes not “assert, or reassergigis of error in the movant’s
state conviction."Gonzalez545 U.S. at 531When, instead, a Rule 60(b) motion asserts a federal
basis for relief from a state caigrconviction, it is “n substance a successive habeas petition and
should be treated accordinglyld.; see alsdHarrison, 247 F.R.D. at 413-14)yague v. Artuz

No. 98-CV-6372, 2008 WL 5395748, at *6 (E.D.NDec. 12, 2008). Undehe Antiterrorism

and Effective Death Penalty Act (“AEDPA”), successive fedesbleagetitions requesting relief
from a conviction in state court must satisfyicttrequirements before a district court can
adjudicate them on the nist 28 U.S.C. § 2244(bgee also Harrison247 F.R.D. at 417-18;
Oyague 2008 WL 5395748, at *7.

A Rule 60(b) motion is treated as a succesBaleaspetition when it “attacks the federal
court’s previous reolution of a clainon the merits Gonzalez545 U.S. at 532 (emphasis in
original). The motion does not amount to a sasiw@ petition where it “attacks, not the substance
of the federal court’s resdion of a claim on the meritfut some defect in the integrity of the
federal habeas proceedinfjs|d. (emphasis added$ee also Harrison247 F.R.D. at 413-14;
Graves v. Smitt811 F. Supp. 2d 601, 607 (E.D.N.Y. 20aff)d sub nom. Graves v. Phillip§31

F. App’x 27 (2d Cir. 2013).

C. Ineffective Assistance of Counsel

The Counsel Clause of the Sixth Amendmeravides that a criminal defendant “shall
enjoy the right . . . to have the Assistance oticsel for his defense.” U.S. Const. amend. VI.
This right to counsel is “the right &ffectiveassistance of counselIMcMann v. Richardsqr897
U.S. 759, 771 n.14 (1970) (emphasis addedhe “benchmark for judging any claim of

ineffectiveness must be whether counsel's cohda undermined the proper functioning of the
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adversarial process that the trial cannot ieden as having producedjust result.” Strickland
v. Washington466 U.S. 668, 686 (19849ge also Somerville v. Conw&81 F. Supp. 2d 515,
518-19 (E.D.N.Y. 2003).

To prevail on a claim of ineffective assistance of counsel, a petitioner must demonstrate
that: (1) his attorney’s performance fell below @rjective standard of reasonableness, and (2)
there is a reasonable probabilityat, but for counsel’s unprofessidrearors, the result of the trial
would have been differentSee Strickland466 U.S. at 687. Thisdeapplies to a claim of
ineffective assistance of counselaaly stage of the litigationSee Hill v. Lockhart474 U.S. 52,

57 (1985).

The performance and prejudice prongStifcklandmay be addressed a@ither order, and
“[i]f it is easier to dispose of aineffectiveness claim on the grouafilack of sufficient prejudice
. . . that course should be followedStrickland 466 U.S. at 697. “When a defendant challenges
a conviction, the question is whether there isasoaable probability thaabsent the errors, the
factfinder would have had a reasonable doubt respecting gdititon v. Alabama-- U.S. --, 134
S.Ct. 1081, 1089 (2014) (per curiam) (citation omitte\] verdict or conclusion only weakly
supported by the record is more likely to haverbaffected by errorsain one with overwhelming
record support.”Strickland 466 U.S. at 696.

Reasonable strategic choices by counsel aftaparopriate investigen of the facts and
law are “virtually unchallengeable;” those “made after less than complete investigation are
reasonable precisely to the extent that redsdenarofessional judgmés support the limitations
on investigation.”ld. at 690-91. Counsel “has a duty to megé@sonable investigations or to make

a reasonable decision that makes paldicinvestigations unnecessaryd. at 691.
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Courts “apply a strong presumption that counsel’s conduct falls within the wide range of
reasonable professional assistandRivas v. Fischer780 F.3d 529, 547 (2d Cir. 2015) (citation
omitted). “Second guessing from the federal benskldom appropriate dactical and strategic
issues of counsel made in the heat of trizdéimilton, 94 F. Supp. 3d at 477-78.

V. Application of Law to Facts

A. Motion Arises in Part Under Rule 60(b)

This is an unusual case. Rietier’'s request for redf could be addresdes either a Rule
60(b) motion or a secortthbeaspetition. Included in his origindlabeaspetition were claims
relating to the alleged fabrication of evidence with respect to the palm $aatsupr&art 11.B.1.
These claims were considered and found tavitleout merit; there was no evidence suggesting
that the palm print might havesbn a fabrication or mistakélamilton, 94 F. Supp. 3d at 480-81.

Yet, petitioner’s current request for relief is also a challenge to the integrity of the prior
habeasproceedings. This court reached a deaisbn the merits before petitioner had an
opportunity to present all evidenagewas found that the absencetloé duct tape from the record

did “not support granting thénfibeas petition.” 1d. at 481.

1. Claims Relating to Newly Available Tape Evidence Allowed Under
Rule 60(b)

In his Rule 60(b) motion, petitioner raisesearmain claims relating to the latent print
evidence retrieved from the duct tape: (1) petitioniias counsel was ineffective since he failed
to obtain expert examination tie allegedly exculpatory tape the time of the state trial; (2)
petitioner’s trial counsel was effective because he allowedethunidentified, unauthenticated
computer print-out of a latent [print]” to be inguerly introduced at trial; and (3) there is “ample

evidence of police and prosecution bad faith, évauad, in the presentation of the blank tape,
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crumpling and mishandling of the tape, tnessing photograph, and the unidentified computer
print-out[.]” Mot. to Alter J. at 2-3.

Although these claims were previously addrddse this court, they are not barred as a
seconchabeaspetition to the extent they rest on ghli¢ions of fraud based on the re-examination
of the newly available tape evidence. Constrdimgse parts of petitioner's motion that relate to
the recovered duct tape as arising under Rule @{bXhe interest of the efficient administration
of justice. The atypical aspis of this case require th@wt to examine complex factual
evidentiary questions with the assistance oflified experts. While evidentiary hearings are
generally discouraged imabeaspetitions, the court considered onecessary in this case. An
evidentiary hearing allowed the court to propatsess critical evidence which was previously
unavailable. This court’s factual investigatiomsld relieve the Court of Appeals for the Second
Circuit from having to authorize further fact-finding and will provide it with a complete record for

its consideration in the conteat the present pending appeal.

2. Remaining Claims Dismissed

Petitioner raised additional claims attacking his state omumtiction. These claims must
be dismissed. They constitute a sechadeaspetition couched in thanguage of a Rule 60(b)
motion, requiring prior authorization from ti@ourt of Appeals for the Second CircuiGee
Oyague 2008 WL 5395748, at *9-1@ge also supr®art IV.B.

Specifically, petitioner alleges that his trial counsel was ineffective because he failed to
challenge inculpatory statements made by petitioner’s relatives at3egaMot. to Alter J. at 3.
This claim is a further attack dhe merits of his statconviction and is not properly raised in the

context of a Rule 60(b) motion.
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Petitioner also argues that hesnenied due process of lamdshis rights to confrontation
when
the unidentified, unauthenticated gomer print-out of a latent was
improperly introduced at triathrough a withess who was not
gualified to authenticate it andtiwout the jury’s knowledge of the
exculpatory evidence discoveredthé hearing, including the fact

that the witness who identified itperted that it hd been developed
by a method that ifact was not used.

Pet'r's Post-Hr'g Mem. in Supp. of Rule 60(lot., May 8, 2016, ECF No. 166 (“Pet’r's Post-

Hrg Mem.”), at 18 (footnote and citation omitted)This, too, is an attack on the merits of
petitioner’s state proceedings amilist be dismissed as improperbised. To the extent that
petitioner attempts to formulate this allegation as related to the newly available evidence that is
the subject of the instant Ru@(b) motion, the claim fails.

First, as explained in detail below, thevidence adduced at the hearing was not
“exculpatory.” See infraPart V.C. SecondJean’s testimony regarding how she developed the
latent print raises no new evidentiary comseand does not suppguetitioner’s speculative
allegations of fraud.See, e.g.Pet’r's Post-Hr'g Mem. at 23 (dtag that “the report of the print
examiner that the latent was created by a fiéther than superglue fuming supports the inference
that during the three month undocumented hiatugjqreer’s print was ‘lifted’ and placed on the
duct tape”). At the evidentiary hearing, Jean testithat she did not “lifta print; she developed
a latent print through cyanoacrydat-or Superglue—fuming and dpmation of Ardrox dye stain.
SeeHr'g Tr., Apr. 7, 2016, ECF No. 162, at 130:191:4 (stating thashe “do[es] not lift
fingerprints,” she develops them). This is consisteith her testimony at piéoner’s state trial.
SeeTrial Tr. at 152:18-153:12 (reanting the fuming process ange application), 157:22-24

(testifying that she did not “lift” a print; sHeeveloped” one). Challenges to her testimony and
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any purported inconsistency with the testimonyetective Kennedy (the print examiner) are a
further attack on the merits of the state proceedings.

Finally, to the extent that petitioner “incorpdes” in his Rule 60(binotion other claims
previously raised in hisabeagetition, these are also dissed as amounting to a sectratheas
petition. See, e.g.Pet’r's Post-Hr'g Mem. at 15, 18, nn.3-4.

B. Motion is Timely

A Rule 60(b) motion made on the basis ostake or newly discovered evidence must be
brought within one year after the judgment watersd; otherwise, it should be made “within a
reasonable time.” Fed. R. Civ. P. 60(c)&Be also Esposito v. Ashctd88 F. Supp. 2d 292, 295
(E.D.N.Y. 2003)ff'd, 392 F.3d 549 (2d Cir. 2004). To deténe whether a Rule 60(b)(6) motion
is timely, a court must “look at the particular cinastance[s] of each case and ‘balance the interest
in finality with the reasons for delay.’Grace v. Bank Leumi Trust Co. of N.¥43 F.3d 180, 190
n.8 (2d Cir. 2006) (citation omitted).

Petitioner’s Rule 60(b) motion is made witluine year of this cotis judgment of March
27, 2015. It is made one month after petitionexpert was able to amine the previously

unavailable duct tape. The Rule 60(b) motion @aight within a reasonable time. It is timely.

C. Motion Fails on Merits

The decisive question before this counvisether the newly available duct tape evidence
supports a finding that petitioner’s constitutab rights were denied through frauBeeHr’g Tr.,
Apr. 7, 2016, ECF No. 162, at 94:54ke also supr&art V.A.1. Petitioneseeks relief pursuant
to Rule 60(b)(1) (mistake), Rule 60(b)(2) (newly discovered evidence), and Rule 60(b)(6) (any
other basis justifying relief)SeeMot. to Alter J. For the reasostated herein, the motion fails.

Petitioner has failed to demonstrate a mistake otthust; the re-examinatn of the tape confirms
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this court’s original findings; and no “extraandry circumstances” warranting relief have been
presented.

Nothing in the evidentiary hearing putstanquestion this court’'s decision denying
petitioner’s writ ofhabeas corpusIn that decision, pg#ioner’s ineffective asistance of counsel
and fabrication claims were considered and dised as without merit. The additional evidence
submitted in the instant Rule 60(b) motion indicdted Jean properly preserved the latent print
she developed in 2005 by capturandigital image of it and stowgnit on the NYPD’s “More Hits”
database; this latent print image was sent@oNMPD’s latent print identification unit, where it
was positively matched to petitioner’s inked print exemplar; appropriate print image cards were
used for this comparison; and a ridge detail cu@s to be visible on the tape ten years later and
despite the destructive effts of Hurricane Sandy.

Respondent accurately statéeé court’s findings:

At the conclusion of the evideaty hearing, this Court found
Criminalist Jean’s hearing t@sibny honest and credible, and found

the hearing testimony of petitier's expert witness MCcEvoy
unpersuasive, not credible, and of no probative force.

[This Court] concluded that theeis no photograph and never was a
photograph of the latent printhdependent of what was obtained
through material introduced intoeghcomputer. This Court also
found no evidence that Criminalist Jean “fabricated what she did”
or that she, “acting with otherfgbricated evidence.” This Court
further found that “[tlhere was more than sufficient evidence to
convict this defendant fal there] isn’t the sligletst iota, or scintilla,

or hint that [Criminalist Jean] opsted in any way maliciously to
convict this defendant” do “fabricate evidence.”

Resp’t's Post-Hr'g Mem. in Opp’'n to Petr's Rule 60(b) Mot., May 9, 2016, ECF No. 168
(“Resp’t’'s Post-Hr'g Mem.”), at 16 (internal citations omitted).
Jean recounted her 2005 examination of the @ipe, the development of the latent palm

print, and the steps she took tegerve that evidence which wasenhused by a separate detective
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to match petitioner's inked print. Her prosewas reasonable and in accordance with then
applicable NYPD practice. While petitioner’s exgehave suggested alternative processes for the
preservation of the latent print, they do not ckmtbt on the apppriateness of #hpolice practices
in 2005, with which Jean complied. The evitlary record, includig extensive hearing
testimony, failed to produce any igdtion that the tape was improlyeexamined or handled. The

court’s original findings are confirmed.

1. 2005 Tape Examination
Jean testified that she was assigned tangtant case on January 24, 2005. Hr'g Tr., Apr.
7, 2016, ECF No. 162, at 97:21. Her role at the NYPD Lab wdswvelopany latent prints—she
was not responsible faomparingprints. SeeHr’g Tr., Apr. 8, 2016, ECF No. 171, at 199:21-

200:14;see alsorrial Tr. at 158:8-23.

a) Print Development

Her examination focused on the three tape ligatures with which the victim was [®aend.
Hr'g Tr., Apr. 7, 2016, ECF No. 162, at 96:23-25he received the evidence as property that had
been vouchered by the NYPD, with voucher number L275kR%t 97:1-7.Initially, she checked
that the package containing the ligats was “signed and sealedd. at 98:4-6. It was.Id. at
98:6. She then proceeded to examine the evidence on January 31, 2005.

First, she conducted “a visual examinatitmgking for any patent prints.id. at 98:12-14.
She explained that “[p]atent prints are fingeriathich are visible to the naked eye, be it in
blood, dirt, oils.” Id. at 98:14-16. No patent prints were visible on the tdgheat 98:16-22.

SecondJean examined the duct tape “using an alternate light source, such as an ultraviolet

light.” 1d. at98:23-24. Alternate light sources are usegfduse it's said that some environmental
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contaminant[s] such as bleach can cause . . . prints to naturally fluorescat98:24-99:1. She
examined all three pieces of tape undées light and did nobbserve any printsld. at 99:2-3.

Third, she employed a Superglue fuming process,cyanoacrylate fuming. Garrett,
petitioner’s expert, regmized the value of this technique for the development of pr8esid. at
13:8-14:2. Jean did not observe a print on the pieces of tape:

The next thing | did was a Superglue fuming process. In this step, |
take the evidence. It's placed into an airtight chamber. In this
chamber, there is a hotplate witater brought to a boil and an
aluminum cup or tray. | take sorBeiperglue and | place it into the
aluminum tray. It evaporates off and it adheres to any moisture
that’s on the object.

| then vent the chambers, and | then re-examine the evidence,
looking for any patent prints agaimecause Superglue leaves a thin
white coating. | did not see anytpat prints of Superglue on any

of these ligatures.

Id. at 99:4-14.

Fourth, she sprayed the tape with Ardrox, aoflescent dye stain. This time, Jean
developed what she considered an “of value” pris¢eHr’g Tr., Apr. 8, 2016, ECF No. 171, at
188:7-15 (stating that she developduat she considered to be ‘@af value print” and explaining
that she was trained “to make a determinatiowlwdt is of value and what could be submitted for
identification”). She explaied the technique employed:

| take the evidence to a chemibalod and | spray it with fluorescent
dye stain. In the case, it was Argrol spray it. | allow it to dry,
and then | can examine it usiag alternate light source. We add

the Ardrox dye stain for contrasting color.

| examined three items and | did find one print on -- it was the first
item on the voucher, and it was the thape ligature of the ankle.

Hr'g Tr., Apr. 7, 2016, ECF No. 162, at 99:23-100:5.
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b) Print Preservation

Jean marked the area of the tape wherehaldedeveloped the lateptint with brackets
and the identifier “AJ#1"—her initials, as well #s¢ number one indicating print number one.
SeelJean Letter at 1; Hr'g Tr., Apr. 7, 2016, EGB. 162, at 106:20-23. She then used a digital
camera to capture an image of the developed p8etHr'g Tr., Apr. 7 2016, ECF No. 162, at
101:17-18.

The camera was directly connected to a pot@r, and linked to “More Hits,” the NYPD
program used at that time to archive digitahgas, preserve their authenticity, and track their
chain of custody See idat 102:3-7, 110:8-111:3ge alsdresp’t’s Post-Hr'g Mem. at 6 (“More
Hits’ was an image capturing database that tracked the chain of custody for the image, verified
authenticity, and preserved the integrity of ancheved the image.”) (footnote omitted). Jean
explained:

Q. What was the reason, asraninalist, you were capturing
the image and putting it into Motits in that fashion? Why
were you doing that?
A. Because More Hits is a i:s an image capturing database
that tracks the chain of custoétyr the image, and it tracks -
- it verifies authenticity and presves the integrity of the
image
Q. So if you had gone back in at a later date and done something
different to that particular im&g there would be a record of
it because of the More Hits program?
A. Correct.
Hr'g Tr., Apr. 7, 2016, ECF No. 162, at 102:22-10&hphasis added). €lpurpose of the “More
Hits” program is not in disputeGarrett agreed that it servedaimtect an image’s chain of custody

and keep track of any changes:

Q. And what is the purpose that agency would use More Hits
for, an agency like the police lab?
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A. To catalog the images they have on a specific case, keep
track of those images on thase, put in information about
the images like you normally would, with notes that would
attach to a particular file or a particular image, and also to
track any enhancements or changes that you made to that
image.

Q. And to protect the chain ofistody with respect to the image;
correct?

A. Yes.
Id. at 60:16-25.

The digital camera was plugged into the compateahe time Jean took the picture. The
captured image appeared on the computer scAggr. she was satisfied with the image’s quality,
Jean selected “acquire” from the “More Hitsenu on her computer screen, and the image was
directly imported from the camera into the “More Hits” program:

Q. You say you uploaded theage that you took to the More
Hits system?

Correct.

Q. How did you do that?

A. Through More Hits, there's button called “acquire,” where
you take the image from the carma and it puts it into the
More Hits system.

Q. Where is that button?
On the menu of the program.

Q. Well, when you have the camera in hand, it has an image in
it that you've taken?

A. Correct.

Q. Where is the camera when you upload?
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A. It's plugged into the computer.

Q. Into your computer?

A. Correct.

Q. Okay. And you say you see an image on the screen?

A. Yes.

Q. And then you push a button that says “acquire”?

A. Correct.

Q. And where is that button?

A. On the -- it’s a button on the menu of the program.

Q. On the screen?

A. On the screen.

Q. Okay. And that word, “agiire,” the button that you press,
sends something to More Hits?

A. It retrieves the digital -- théle that has the digital image

and pulls it into the program

Id. at 110:8-111:15 (emphasis addesBe alsdHr’'g Tr., Apr. 8, 2016, ECF No. 171, at 145:11-
147:8.

The digital image, together with the imag&dsgital file"—rather than a traditional copy
of a photograph—wadirectly uploaded from the camera to the “More Hits” program. No files
remained in the cameré&eeHr’'g Tr., Apr. 8, 2016, ECF No. 171, at 148:3-14, 218:13-16 (Jean
testifying that there was no “ridsial photograph left in the cara after the information was
transmitted into the computer”).

After photographing the print and uploading tmage to “More Hits” on January 31, 2005,

Jean placed the duct tapeck into its original packaging, sealiédand returned it to the evidence
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control desk of the laboratorysead. at 168:23-169:3. Then, on February 4, 2005, she enhanced

the digital images that were stored ondid Hits” and completed her examination:

Q.

A.

Q.

A.

What was going on between January 31st with the sealed
evidence and February 4th, the completion date?

Nothing. On February 4th is when | did my enhancements
on the images and that would complete my examination. But
| did not have the physical evidencel,] | had to work on the
pictures which at that poimtvould have completed my
examination.

So you were not examinirige duct tape between January
31st and February 4th?

Correct.

Id. at 169:6-15. Jean explaththe “enhancement” process:

Through More Hits, Photoshopapened. Photoshop opens a copy
of the original image that was acquired.

| then do some processing or enhagc At the time, we called it
enhancements. | do processing on the images just of varying --
making it black and white and chging -- making it brighter or
lighter in certain areas. It's thgminted and sent over to the Latent
Print Section of the police department.

Hr'g Tr., Apr. 7, 2016, ECF No. 162, at 102:12-86¢ also idat 121:15-20.

At the close of her examinati, Jean logged the imagesaighain of custody logbook, and

“burned” the images from the “More Hits” pn@gn onto a compact disk (“CD”), which was then

sent to One Police Plaza to be archiiredccordance with applicable procedures:

Q.
A.

And what did you do with those images?

It gets logged in a chain of custody logbook, and then at the
time when it's being sent ovetdtplaced onto -- it's placed
with other photographs and #fle images are burned into a
disk and it's sent off with the courier to One Police Plaza.

You mean before it's semiver to One Police Plaza, the
images are burned into a disk?

Yes.
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Q. Do you have that disk?

A. It's sent to One Police Plaza.

Q. And that CD would have --auld be evidence of the images
before they got to One Police Plaza; is that right?

A. They would be images, thersa images that are printed out
on the paper.

Q. But they woulde digital files --
Yes.

Q. -- of the photographs thgbu took prior to them being sent
to One Police Plaza?

A. They would be images froMore Hits put onto the disk and
then sent over with the images.

Q. But they would be digital files?
A. Yes.
Seeidat 122:13-123:12.

Jean explained that this process was ctarsisnvith NYPD practice at the time. The
standard procedure was to preserve developedtlprints “by taking a photograph, leaving [the
developed print] intact on the evidence with adiket around it and a uniqugentifier.” Jean
Letter at 2. She explained that “preserving” piiet by camera, rather than through excision or
by “lifting” the print off the surface with tape, “makes future examination possilde.at 1.

The applicable Standard Operating Pohges confirm Jean’s testimony. The NYPD
relied on “More Hits” for the collectionral preservation of latent print images:

PURPOSE To capture and enhance any digital image of a latent

fingerprint or an image of any othéorm of physical evidence by
utilizing the More Hits Imaging System

POLICY : It is the Policy of the Latent Fingerprint Development
Unit to digitally photograph all late fingerprints tlat are developed
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on any submitted evidence, which in the opinion of the examiner,
may possibly be of value (see FEAS-38). Absent any exigent
circumstancesall latent print images Ml be captured using the
More Hits Imaging System, whiphovides both documentation and
security for the images The examiner shall enhance the original
image to the best of their abiliip order to provide the greatest
contrast between the subsérand the latent prinfll digital images

shall be archived through the appropriate electronic medi@ee
FEAS-QC4) These archived images shall be considered evidence
and shall be sealedha stored in a lockedabinet in room #442.
Access to this cabinet is limited to the Unit Supervisor or a designee.
A chain of custody logbook will be maintained with the electronic
media.

All digital images of latent fingerprints shall be electronically

duplicated and these duplicated images shall be forwarded to the

Latent Print Unit for this Departmefor further evaluation. Printed

copies of these images may be produced and may be forwarded to

the Latent Print Unit for further eluation. Both the electronically

duplicated images and the printeabes of these images shall be

considered evidence. These slm@lhandled according to section

25.3.
Resp’t's Ex. 1 (2005 NYPD Police Lab Stand&®gderating Procedures) at Sections 25, 25(1)
(emphasis added3ee also idat FEAS-QCA4.2 (providing guidets for the archiving of images
through “More Hits™); H’'g Tr., Apr. 8, 2016, ECF No. 171, 202:4-23 (Jean explained that
Section 25 of the 2005 Standard Operating Proesdpirovided that all photographs were to be
inputted into “More Hits” in ordeto “maintain the authenticityf the photo,” to “archive it,” and
preserve the chain of custody).

Petitioner’s print expert, Gatte initially suggested that éhproper way of preserving a
piece of evidence with something of value, suchagwint, would be to excise that piece of
evidence—e., separate it from the rest of theespnen—and mark it. August 2015 Garrett Report
at 2-3. He faulted the NYPD for not doing so initant case. Yet, at the hearing, he conceded

that preserving the relevant specimen by capguai digital image of it was also appropriate:

Q. [T]he area, there’s some kiatimarkings there, they look to
be black. Are those bracketsathtypically a latent print
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developer or criminalist wouldse to show an area where
she found something of value?

Yes.

Q. And it’s also -- there als@ems to be “AJ” below that on a
ruler?

A. Correct.

Q. So is it common practice foraiminalist who is doing this

type of work, when they find an area where they think they
have something of valueeth would bracket it and their
initials would be in thearea where they found that
information; correc?

That is correct

Q. And you also talked aboutetliact that, in your experience,
you would cut away the item or the area away from the item
and then keep it separate froime item when you were doing
your evaluation of it; is that correct?

A. Yes.

Q. .. .Is it also possible to keep the item intact and then take
the photo of what you believe to be a latent @rint

A. Of course it's possible, yes
Q. So your way is not the only way
A. | guess there are a lot of difent ways people can do things

Hr'g Tr., Apr. 7, 2016, ECF No. 162t 68:11-69:21 (emphasis added).

c) Metadata
Respondent produced the metadata associatadive digital image®f the latent print
developed from the duct tape in 20eeResp’t’'s Ex. 19 (NYPD Lalomputer Metadata Print-

Out). The file includes four images: two “urtenced” shots of the developed latent, and two
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corresponding “enhanced” images showing the digitdhancements that were applied to each
shot through Photoshojgee id Among other things, the data frahe file shows that the images
were initially “acquired”—+e., taken—on January 31, 2005 and then processed-digitally
enhanced—on February 4, 2005ee id This is consistent with Jean’s testimony.

Petitioner points out that some information, saslthe type of camera used, is not included
in the latent print’s digital camera fil&See, e.g.Hr’'g Tr., Apr. 7, 2016, ECF No. 162, at 117:2-5.
Jean acknowledged that the metadata colleicte2005 by the “More Hits” program was not as
comprehensive as that available tod®geid. at 115:9-12 (“What I'm saying is, the technology
at the time, all the information, the commofommation you know now today as Metadata, was
not captured through More Hits ithe way that you're expectingday, in 2016.”). At the time of
her examination, she manually supplementedrf@mation gathered automatically by “More
Hits,” adding data such as the lab number jdeatifier “AJ#1” and itdocation, the process used
to develop the print, and the crim8ee idat 113:15-114:19.

She explained that it was not standard pidace to maintain a sege photo log, because
“More Hits” tracked chain of custody and othrelevant details fating to an image:

Q. [D]id it behoove you more importantly to have a photo log
to document the kind of image, the camera that you used, the

apertures, the sequential numbéthe prints that you were
making or the images you were taking?

A. It was not standard opeirag procedure to have a photo log
because More Hits trackedath of custody and everything
of the image.

Id. at 115:13-20.
Garrett recognized that, with digital imagegprmation relating to a particular picture—
such as the time and date it was taken—ismaatcally included by the camera or the software

program associated with the camera, abrg the need for a traditional “logbook”:
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Q.
A.
Id. at 46:16-47:4.

2.

Petitioner does not contest that the image of the developed latent print usednaitthals
petitioner’s inked prinexemplar, taken at thigme of his arrestSee, e.gHr’g Tr., Mar. 20, 2016,
ECF No. 75, at 25:4-8. He alagcknowledges that the latent print image cards used at trial came
from “More Hits,” the NYPD’s image database ireust that time. Instela he argues that this

latent print image was not anriginal photograph” of what was developed by Jean in 2005. As

Is it the practice in thedlid to make notes of the camera
brand and model, the date and time that the image was taken
by that camera?

Well, it was at one time when we used conventional

photography, film-based photography. For the most part
nowadays when people are using digital photography, there
are --the cameras themselves or the software program
associated with the camera puts that information in

automatically

And that's known as the camera file?

That's known as the Metadata, which is attached to the
image file.

The image from the camera?

Yes.

No Missing “Photograph;” Digital Camera Used

explained by Garrett:

Q.
A.

Is it the image frorthe More Hits system?

It is numbered and coded, so it appears to come from that
More Hits system, yes.

Right.So that is not the originamage as the camera took
it. It's the image that was inpiatd into the More Hits systém

That would be correct.
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Q. Now, based on those non-original photographs from the
More Hits system, you do make a positive comparison with
Hamilton’s inked exemplar, do you ot

A. That's correct
Hr'g Tr., Apr. 7, 2016, ECF No. 162t 55:8-18 (emphasis added).

Petitioner contends that, “because we believetkigaie’s an original file that is being kept
from us . . . we cannot rule out that there wasimdation or fakery of sme sorts here.” Hr'g
Tr., Apr. 8, 2016, ECF No. 171, at 161:1-3. At #hadentiary hearing, petitioner’'s forensic
photography expert, Robert McEvdgstified that he did not see “aniginal image” of the latent
print developed in 2005 ithe files he examinedSee, e.gid. at 215:19-216:1. According to his
testimony, there was an original digital file “serplace in the [More Hits] system” which had not
been producedSeeid. at 219:13-24see also idat 221:11-15. He claimed knowledge of the
relevant 2005 NYPD program and procedures bedaaige“friends with tle people that designed
the system” and they “talked about the systeid.”at 219:7-11.

The argument that an “original photograpir” camera file is liegedly missing has no
merit. Jean, through detailed and credible temtynexplained that there is no phantom “original
photograph.” She thoroughly described how she agsdigital camera to capture an image of the
developed latent palm printThat digital image was dirdg uploaded onto the “More Hits”
program, which stored the image, the accompanying metadata, and tracked any changes made.
Jean then used Photoshop, opened through thee'Mads” program, to djitally apply certain
enhancements to the print image, in accordavitte appropriate NYPD practice. A record of
these enhancements is included in the image’s metadateStleResp’'t’'s Ex. 19 (NYPD Lab
Computer Metadata Print-Out). As crdglilconfirmed by Jearat the hearing, there is no
photograph independenf what we havéhrough material introdoed into the computér Hr'g

Tr., Apr. 8, 2016, ECF No. 171, at 138:160:3 (emphasis added).
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Jean’s testimony has now also been confirmed by petitioner's expert, McEvoy. At
petitioner’s request, respondentsa@dered to provide him with copy of the Cxontaining the
images taken by Jean in 2005, which she referred to in her hearing testi§emnid at 198:21-

24. On April 20, 2016, respondent sent petitioner a CD including images taken in 2005 and 2016,
which “were copied from the CD on which the RY Lab maintains a reoibof photographs taken

in connection with this case as well as marhe.” Resp’t’s Letter of Apr. 20, 2016, ECF No.

161. Petitioner now acknowledges that the CD it received contains the “original camera file,” but
that information as to the type of camera uisechissing: “Mr. McEvoyhas since reviewed the

disc and has reported thatontains the original camera filéut without the original camera data
such as the make and modetla#d camera, the serial numbetpesure settings, metering and flash

use, etc.” Pet’r's Post-Hr'g Me. at 6 (emphasis added).

Based on the extensive hearing testimony, tascluded by the court that the digital
images stored on the “More Hits” program, tihgee with the accompanying metadata tracking
details such as when the images were taken and how they were modéide, “original camera
file.” As explained by Jean:

Q. Now, do you know if there is a way to access the original
camera image through the More Hits system?

A. To my knowledge, thenage that is pulled the information
that is pulled into the More Hits system is the original file

Q. The original camera fife
A. Yes

Hr'g Tr., Apr. 7, 2016, ECF No. 162, at 111:25-112:8.

Garrett appeared to agree:
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Q. And are there members wittjthe International Association
for Identification] that use the More Hits program in a way
that they have a photo go imdiately from the camera to
the More Hits program on a computer?

A. That's one way of acquiring it. | don’t have any personal
knowledge of that.

Q. But I'm asking you if that's a common practice in fieéd?

A. There are two ways to db. One is with independently
having the camera, taking a piaurYou then take that file
and input it into the More Hits system.

Another way to do it is to have what's known as a tethered
camera, where the camera &tually hooked up to the
computer system where More Hits resides and then doing the
capture through the More Hits software

Q. Do you have any knowledge with respect to what the New
York Police lab does?

Not specifically, no.

Q. Now, you also talked aboutyeu keep on going back to this
original photo. If the agency as the system in which the
camera is tethered to a cguer, the original photo would
be the one that goes into tMore Hits progam; isn’t that
correct?

A. | believe sp but I'm not going to represent myself as an
expert on More Hits.

Id. at 62:-64:1 (emphasis added).
Allegedly missing information on the type cdmera used does not raise concerns with
respect to the reliability of the camera file and grint images it contains, which were digitally

preserved through appropeatystems and procedures.
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3. Print Image Cards Appropriate For Comparison
This original camera file is what was printed and reproduced on the latent print image cards
used at trial to positively nbeh petitioner’'s inked print exgplars. As testified by Jean:
Q. When you testified at tlighat you wanted to see your
original photo -- I'm going to show you Court Exhibits 2 and

3, were these the items that you were referring to when you
were referring to original photos?

Yes.

Q. And were these the photos thare sent to the latent print
identification unit at 1 Police Plaza?

A. Yes.

Hr'g Tr., Apr. 8, 2016, ECF No. 171, at 202:24-20%ée also idat 175:3-5 (Jean testifying that
all the images she took in 2005 areluded in Court Exhibits 2 and 3Jt. Exs. 2 and 3 (Original
Latent Print Image Cards) (on file with respondlgifet’r's Ex. 9 (Photocgpof Latent Print Image
Cards).

Petitioner’s fingerprint experGarrett, initially tesified that the photaapy he received of
the latent print images developed in 2005 was afoa sufficient quality for him to use in
determining whether there was a match between the latent print and petitioner’s inked print
exemplar. Hr'g Tr., Apr. 7, 2016, ECF No. 162,12:3-12. The document he received was a
color copy of the latent print image cards used at tBakPet'r's Ex. 9 (Photocopy of Latent Print
Image Cards). Garrett testified that he “wanted either a photo-qualitpdagtion of the latent
images or access to the digital file from whibey were created.” Hr'g Tr., Apr. 7, 2016, ECF
No. 162, at 12:23-25.

The latent print image cards used at tware produced by respondent at the evidentiary
hearing and marked as Court Exhibits 2 andGarrett reviewed them and confirmed that these

print image cards are exactly the kind of imalgesegularly uses to rka a print comparison:
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A. Well, the photographs which you just gave me on the glossy
paper, the images are imageat are reproduced here are
superior to what was on this other paper that's marked
Petitioner’s Exhibit 9.

Could you use them to make a comparison?

A. These, | could use and aclyah the work that | do in New
York, this is usually what's presmted to me and | work from
these all the time

Id. at 43:14-21 (emphasis addesBe also idat 64:17-22 (“Q. Have yoreceived those types of
photos before during the course of your work asxgert where you testify in the courts in New
York City, primarily the State Courts? A. Yédjave. Q. And that'sormally what you receive;
correct? A. That is eeect.”); 65:8-14 (“However, these are the type -- when | come into New
York to look at fingerprints, I'm usually presedteith this type of specimen, all right, which |
find to be adequate. | can examit there, either undenagnification, or | usually bring a scanner
with me and | scan it in undergh resolution, and | find it thbe perfectly adequate for my
purposes.”); 66:6-14 (“Q. And that's what you maily would compare if you were asked to do
so? A. Thatis correct. Q. So this is what hayspa courts in New YorCity on a regular basis?
... A.In my experience, yes.”).

Both Detective Kennedy, at the time of Hban's state trial, and petitioner’'s expert
Garrett, in the context of thebeagetition before this court, made a positive comparison between
the latent print images stored on the “More Higsogram and petitioner’s inked print exemplar.
Seeid. at 55:15-18; Trial Tr. at 212:10-13.

The 2005 record confirms this court’s origirfedding; no evidencénas been presented
suggesting that the inked andelat prints—as shown on the inesgintroduced at trial—were a
fabrication or mistake. Hr'g Tr., Mar. 20, 2B, ECF No. 75, at 27:23-2B(“That’s the claim

with no basis at all because wew have a concession that thexe@ match with the photographs
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which appear to me and would appear to therage counsel with minimum skills sufficient to

meet constitutional requirements toddear enough.”) (court’s statement).

4. 2016 Tape Re-examination

Following his August 2015 examination of tkepe, petitioner’'s xpert Garrett raised
doubts as to the existenceaofatent palm printSeeAugust 2015 Garrett ReposdtipraPart 111.B.
Jean noted that future and more accuratexamination of the tape was possibBze generally
Jean Letter. Additional anaigsof the tape was ordered.

The results of the 2016 re-examination confirm tourt’s original fndings. Contrary to
Garrett’s conclusions, Jean was easily able to identify the area of the tape where she had originally
developed the latent print, because this was ethfhRJ#1.” She observed a ridge detail by using
special light and re-ajhpng Ardrox stain. SeePolice Lab Re-examitian Report, Feb. 4, 2016,
ECF No. 133. The ridge detail was clearly visiioh the photographs Jean took of the tape on
January 26, 2016, which she marked andritest at the evientiary hearing.SeeHr'g Tr., Apr.

7, 2016, ECF No. 162, at 30:8-32:7; Resp’t's G, 20Q (NYPD Photographs of Re-examined
Tape); Pet'r's Exs. 27H, 27G (same). Garratigelf acknowledged this, confirming that the area
of the image identified by Jean washéaracteristic of ridge detail Hr’'g Tr., Apr. 7, 2016, ECF

No. 162, at 32:21, 23 (emphasis added).

a) Latent Print Durability
The tape was recovered from an NYPD ewick warehouse which had been previously
inaccessible because partially sw@sged by Hurricane Sandy. According to petitioner’s expert,
any damage caused by the hurricaell not have affected the print&arrett stated that (1) the
duct tape specimens did not appear to have ti@eraged by water (with the exception of the duct

tape roll); and (2) any prints developed l®ad using the cyanoacayé fuming process “would
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not have been affected or dissolved by exposumeisture or immersion in water.” Suppl. Report
of Robert J. Garrett, Oct. 7, 2015, ECF No. 98-1.

Jean disagreed. She expkal that Ardox dye stain oesfade over time regardless of
heat, friction or exposure to moisture.” Jeattdreat 2 (emphasis added$he further noted that
“cyanoacrylate fuming could fade and/or disappearover time due to high heat and friction.”
Id. Garrett acknowledged as muettthe evidentiary hearing:

Q. And in that report, she sédttht heat and friction could have
faded the cyanoacrylate-fumed print, did she not?

A. Yes.
Do you know of any evidence for that supposition?

A. If it's extreme heat, something that would compromise the
surface on which the print wagund, that’'s a possibility. If
it was friction provided by something that is harder than the
plasticized print itself, tht is also a possibility.

Hr'g Tr., Apr. 7, 2016, ECF No. 162, at 20:10-17.

Petitioner’s expert conducted experiments $b tiee durability of cyanoacrylate developed
prints. He developed prints and then brushed them with “a small coarse bristled paint brush,”
exposed them to heat, and ran thtanough a dish washer cycl&eeSuppl. Report of Robert J.
Garrett, Jan. 7, 2016, ECF No. 121-1; Suppl. RepidRobert J. Garrett, Jan. 16, 2016, ECF No.
130;see also supr®&art I11.G.

Evidence of these experiments was introdubed the tests werevtind to be invalid by
the court:

I'll allow the evidence of the experimeto come in. It's not a valid
experiment because it doesn’kéaaccount of the time sequence.
The latent print you were examining had been taken many years

before. Butit's coming in anywayt seems to me of little probative
force.

Hr'g Tr., Apr. 7, 2016, ECF No. 162, at 26:18-23.
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Garrett acknowledged that developetbe details are not “indestructible”

Q.

o » o »

A.

Id. at 72:25-73:8.

You also talked about whehe [cyanoacrylate] fuming is
done and the super glue or cragye attaches to what you
believe is ridge deilthat it's durable?

Yes.
Is it completely indestructible?
No.

And there are ways that it could be ruined or damaged at
some point?

That is correct.

b) Visible Ridge Detail

Out of the three pieces of ligature tapeewidence, the NYPD criminalists only re-

examined the one recovered from the victim’'s ankMé.this piece of tape, only the part that had

been originally marked as “AJ#1” was re-examined:

Q.

A

Q.

A.

Id. at 106:20-107:1.

[Hlow were you able to find the area that you're referring
to?

... | put a bracket around it and my initials, AJ, and number
one for print number one.

And when you went there on January 26th, 2016, you were
still able to see that bcket and your initials?

Yes.

First, the tape was visually observed through theedaeye and “white light,” described as

“LED and Halogen.” SeePolice Lab Re-examination Rert, Feb. 4, 2016, ECF No. 133,

Criminalist Worksheet at 2. No ridgetd# or patent print was observett.; see alsdHr’'g Tr.,

Apr. 7, 2016, ECF No. 162, at 106:17-19, 107:3-4.
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Second the evidence was examined through an alternate light sousedraviolet
light. Thistime, a “ridge deiidwas] observed, photos takenPolice Lab Re-examination Report,
Feb. 4, 2016, ECF No. 133, Criminalist Worksheet ae2;also idat 3 (“Jean and | re-examined
the evidence with ultra-violet ligh©Originally marked print was visible.”)As explained by Jean
at the hearing:

The next thing | did was, | took atternate light source, which was
the ultraviolet light, and | examindtiat area that contained AJ-1
with the ultraviolet light to see Ifcould see any ridge detail. | did

see small areas of ridge detail,islhwas shown to defense counsel,
Stern, and expert witness, Garyethd | did take photographs of

those areas of ridge detail.

Hr'g Tr., Apr. 7, 2016, ECF No. 162, at 107:5-11.

Third, after obtaining the partiesbnsent, criminalist Jean-epplied Ardrox dye stain to
the location of the duct tape rkad “AJ#1.” The tape wasradried and examined through the
ultraviolet alternate light source&SeePolice Lab Re-examination Rert, Feb. 4, 2016, ECF No.
133, Criminalist Worksheet at 2. Again, dge detail was obsezd and photographed:

Then there was the discussionvdiether or not | would re-apply

the dye stain, after some time, there was agreement to do it. And
then | resprayed the evidenceatthocation where the AJ-1 was
marked, and | sprayed it with tifedrox dye stain that was used,
the same chemical that was used in 2005.

| allowed it to dry, and | then agaexamined it with an alternate
light source, which was the ultrialet light. And | did see some

more ridge detail. | again showédo defense counsel, Stern and
expert witness, Garrett, atiten | took more photographs.

Hr'g Tr., Apr. 7, 2016, ECF No. 162, at 107:22-108:6.
Photographs of the observed ridge detail were produced akdadrduring the evidentiary
hearing. SeeResp’'t's Exs. 20Q, 20T (NYPD PhotograpdfsRe-examined Tape); Pet'r's Exs.

27H, 27G (same). Jean identified the ridg¢ailehat was observedn the tape during the
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examination. She marked the area of the photograph where the riddjevds visible. SeeHr'g
Tr., Apr. 7, 2016, ECF No. 162, at 30:6-16, 31:1-32:7, 108:10-16.

Garrett reviewed the marked photographs.tdséfied that thegid not show anyudsablé
print for comparison purposes, but agreed that area of the image identified by Jean was
“characteristic of ridge detail 1d. at 32:21, 23, 33:21-23 (emphasidded). He testified:

COURT: Show the marked hptographs] to the witness,
please.

MR. STERN: Yes, sir.
COURT: Don’t you see the markings on them, sir?

WITNESS: Yes, | do.

Q. Is that ridge detail?

A. It could be, yes.

Q. It could be, buare you convinced it is?
A. It's characteristic of ridge detalil

Id. at 32:13-21 (emphasis addese alsad. at 67:16-68:9 (testifying thdit appears that [the
circled areas] could be ridge dethil He explained that the ridge detail was present in the part of
the tape that had been originally marked by J=atine area where she had developed the latent:

Q. Now, are you testifying heteday that there’s no print on
that ligature?

No.

What are you saying here today?

A. Well, there’s no identifiablprint currently observed on that
ligature.
Q. And the ridge detail that was there, is that not in the same

place that Alynka Jean indicatbér latent print was when
she did her initial investigation?
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A. It appears under that markhat was made on the tape,
indicating that there was a latent there

A. So there could be ridge detailtinat area in the photograph
taken in 2016

Q. And the area that we'relkang about, these are the photos
that were taken at Erie Basbn January 26, 2016, that were
20T and 20[Q)], the ones you looked at with the judge and
Ms. Jean?

That is correct.

Q. The ridge detail, what could be ridge detail is in the same
area where Alynka Jean initiglksaid that she found a latent
print; correct?

A. Correct

Id. at 74:2-75:11 (emphasis added).
C) Court’'s Own Observation

The court examined the evidence of theuday 2016 tape re-examination. It observed

ridge detail in the photo, confirming whthe experts could not miss seeilgged. at 33:19-20.

d) Uncrumpling
Following his August 2015 examination, petitioneg)pert noted thahe tape was in a

“crumpled” condition, which was “detrimental tbe preservation of developed fingerprints and
to future examination.” August 2015 Garrett Re@dr2. He opined that ¢htape would need to
be “uncrumpled” in order to conduct useful future examinations:

Any further examination of the duct tape would need to be

conducted in a laboratory or other place conducive to further

processing. Only under such conditions would it be feasible to

attempt to “uncrumple” the tape and try to locate any developed

latent prints which could then be compared to the defendant’s

exemplar.

Id. at 3.
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At the January 26, 2016 re-examination, Jearredféo “uncrumple,” or flatten out, the
duct tape. She testified that she had the ssog equipment to do seithout damaging the

evidence. Yet, petitioner’s counsel did not allow this:

Q. Now, was there any disssion while you were there at the
Erie Basin about trying to unanple or flatten out the duct
tape?

A. Yes.

Q. Who said what?

A. | presented -- I'm going to saxpert witness, Stern -- | mean
Garrett and defense counsel, Stern, because they were
together, if they wanted me ty tio straighterit out, because
it was crumpled over. And fnse counsel, Stern, did not
want it -- he said he didn’'t s it touched. Do not touch it
in any way. He doesn’t want it altered in any way.

Q. And what was your reason for asking to do that?

A. Because it was not in a mamnrkat | would -- that | would
get a -- | would be able to examine it flat. It was folded over,
and | wouldn’t be able to get a full picture.

Q. Did you think you would have ba able to do that if you
were given the opportunity to do so?

A. Yes.
Q. And did you have the equipment there to do that?
A. Yes.

Hr'g Tr., Apr. 7, 2016, ECF No. 162, at 108:17-109:4de alsdir'g Tr., Apr. 8, 2016, ECF No.
171, at 201:12-25 (Jean tegtifg that she offered to uncrumplesttape “[t]Jo get a better picture”
by applying a chemical that “separates the adhesiles of tape from each other,” but “Mr. Stern

did not want the tape touched in any way.”).
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5. Petitioner's Admissions

Respondent’s post-hearing memorandum maledsrence to out-of-court statements

petitioner made prior to his state trial. He wlad that someone forcedhio tape the victim’s

ankles. These statements by petitioner were as follows:

Petitioner’s January 9, 2005 videotaped estaint to former Assistant District
Attorney Elisa Paisner: Hamilton statit a third party named Tony forced him
to duct tape the victim and that he did tape her foBeeResp’'t's Ex. 12A
(Transcript of R. Hamilton Videotap&ktatement to ADA Paisner), at 37.

Petitioner’'s January 9, 2005 written statettenthe police: Hamilton wrote that
“I can’t believe what happeit all seems like any oth&unday next | know | be
taping my son[’]s mother foot up amdtching her die in front of me SeeResp’t's
Ex. 17 (R. Hamilton’s HandwritteBtatement to NYPD), at 3.

Petitioner’'s January 9, 2005 oral statententhe police: The notes taken by the
NYPD detective report Hamilton as sayigt “[Tony] brought tape and made me
tie her feet.” Resp't’'s Ex. 18 (Det. Henmdez Handwritten Notes of R. Hamilton’s
Oral Statement), at 2.

See alsResp’t’'s Post-Hr'g Mem. at 14-16.

Petitioner challenged the introduction of thesgeshents in the context of the instant Rule

60(b) motion, arguing that they were deshinadmissible by the trial courEeePet’r’s Letter of

Mar. 30, 2016, ECF No. 154. The ne@t trial court transcripjowever, indicates otherwise:

The Court finds that the People have met their burden of
demonstrating, beyond a reasonatieibt, that Defendant’s video
taped statement, and other statements were voluntary. And that he
willingly, and knowingly, and intelligently waived his constitutional
rights as articulated under Mnda v. Arizona 384 U.S., 436.
People versus Huntley 15 NY2d 72nd, People versus Anderson,
already cited at 42 NY2d 35.

Accordingly, Defendant’s motion tsuppress all of the statements
[is] denied, in all respects.

Dunaway/Huntley Hr'g Tr., Juljt1, 2006, ECF No. 9-11, at 57:8-17.
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These statements were nonetheless newerdinced during Hamilton’s state triaSee
Sandoval Hr'g Tr., Dec. 5, 2006, ECF No. 9-111512-11 (ADA Purce statg that he did not
plan to use the statements at trigBe alsaHr’'g Tr., Apr. 8, 2016at 207:6-11 (ADA Bruffee
testifying that ADA Purce “made a trial judgment notoffer [the videotaped statement] into
evidence, but it was in the case and thereridiag that it was voluntgrand knowing and it's a
party admission.”).

Respondent’s suggestion that petitioner'sestents be used now is rejected. They
introduce a confusing issue whichsh@o bearing on whether petitiorierd a fair trial, the central
concern of the instant motionSee, e.g.Cullen v. Pinholster563 U.S. 170, 181-182 (2011)
(holding that “review under § 2254(d)(1) is limitedttee record that was before the state court
that adjudicated the claim on the merit$3)yaves 811 F. Supp. 2d at 60Fy’g Tr., Apr. 8, 2016,
ECF No. 171, at 211:5-11 (court stating that evegeorf petitioner’s videotaped statement was of
“no significance” and “irrelevantto the present proceedingsge alsddr'g Tr., Mar. 20, 2015,
ECF No. 75, at 20:8-16 (court stating that it cbaobt use a statement not admitted at trial in

determining whether or not to grant thebeasetition).

D. Ineffective Assistance of Counsel
1. Claim Already Considered and Dismissed
Petitioner’s ineffective assistance of coeinslaim was raised in his origindlabeas
petition and dismissed as withouerit. Petitioner argued thatstrial counsel was ineffective by,
among other things, failing to challenge—eitheptigh independent expexhalysis or effective

cross-examination—the developetklat print as well as the images used in the print comparison:

[Trial counsel] failed tabtain experts for the defense to analyze the
photographs used in the palmpigomparison, the computer system
which generated those photographs, the method used to produce the
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latent from the duct tape, the origin of the duct tape, and the ultimate
palmprint comparison itself. The failures of foundation for the
prosecution prints evidence and the instances of falsity in the
presentation of that evidence were reason enough then, and are now,
for such examinations to take place.

Reasonably competent representation required such examination,
and the inaction of counsel fddelow the standard. Given the
factors of petitioner’s aertion of actual innocen|c]e and the lack of
foundation for the forensic evidencdsky presented to the jury as
conclusive, no so-called strategic rationale was sufficient for
avoiding expert analysis on béhaf the defense, and none was
presented to the jury by defensminsel either in cross-examination

or summation.

Pet'r's Suppl. Mem. at 15-16 (internal citations omitted).

This court determined that trial counsel wasineffective. He adequately challenged the

prosecution’s print expert through cross-examination:

To demonstrate that an attorneyswaeffective because he failed to
explore a particular issue or present certain evidence, a petitioner
must demonstrate the absence sbfategic or other legitimate
explanations for defense counseislure. Petitioner argues that
“no so-called strategiationale was sufficient for avoiding expert
analysis on behalf of the defende’refute Jean’s and Kennedy’s
fingerprint testimony. However/[ijn many instances cross-
examination will be sufficient to expose defects in an expert’s
presentation.” Here, trial otnsel adequately challenged the
prosecution’s fingerprint expedn cross-examination and in his
summation—he challenged Kenneslylack of experience and
asserted that she had a motiveassist in obtaining petitioner’s
conviction.

Hamilton, 94 F. Supp. 3d at 479 (internal citations omitted).

2. New Evidence Confirms Original Findings

In his post-hearing memorandum, petitioner raises essentially the same ineffective

assistance of counsel allegations tlvate addressed in his origirtedbeaspetition. SeePet’r's

Post-Hr'g Mem. at 16-17. Accomlj to petitioner, his trial couakwas ineffective because he

“failed to obtain experts for thdefense to analyze the duct tape and the photographs used in the .
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.. palmprint comparison, the computer systencivgenerated those photaghs, and the method
used to produce the latent on the duct tapd.” He argues that thesaaitures of foundation . . .
establish reason to doubt the palmprint . . Id” at 17. The prejudice prong Stricklandis
satisfied, petitioner claims, because had “trial seliwbtained expert examination of the tape, at,
or prior to, the triain 2006, this exculpatory evidence of the absence latent on the tape and
the failures of the prosecution satisfactorily preserve and coborate its existence could have
been presented to the juryld. at 17-18.

The newly available evidence and hearingord confirm the court’s original findings.
The strategic decision by petitier's counsel to @llenge the print edence through cross-
examination rather than expert analysis weesonable. No prejigd is establishedFirst, the
newly available evidence is not exculpatoryithAugh re-examination of the tape in January 2016
did not reveal a print that was “usable” for caripon purposes, it showdtk existence of ridge
detail in the same location where a prrds first identified ten years earlieGecongdextensive
hearing testimony established tldatan properly preserved the Hterint she developed in 2005
by capturing a digital imagof it and storing it on the “More Hits” database, in accordance with
applicable and sound NYPD practice. No “phanfgmtograph” exists thatas not shared with
petitioner. A print-out of the latent print imagligitally stored on the “More Hits” program was
introduced at trial. It matched petitioner’s inked print exemplar, as acknowledged by petitioner’s

own print expert.

E. Adequacy of Rule 60(b) Hearing
In his post-hearing memorandum, petitioneguas that the evideatly hearing in the
instant Rule 60(b) motion was “wasonably truncated due to lintitens imposed by the Court.”

Pet'r's Post-Hr'g Mem. at 20. Téiclaim is without merit.

61



Evidentiary hearings argenerally disfavored ihabeasproceedings. One was allowed
here due to the unusual circumstances of the CHse.scope of the hearing was properly limited
to the serious allegations of frd raised by petitioner, based ond@nce that was previously not
available. It was not meant to be a new trial—of eitherhhiseaspetition or his state court
proceedings.See, e.g.Hr'g Tr., Apr. 7, 2016, ECF No. 162, 84:4-8 (“I am not retrying this
case. This is not a trial. This is a hearinglétermine whether this defendant, petitioner, movant
had his rights constitutionally denied by a fraud.affall | want to know.”)court’s statement).

Petitioner was allowed to thoroughly expldrs claims through the instant Rule 60(b)
motion, once the duct tape evidermmrame available. The tape was twice re-examined. Ample
discovery was granted.See, e.g.Order of Dec. 16, 2015, ECHNo. 113 (sealed) (granting
subpoenas for NYPD Laboratory 2005 Standard aipey Procedures and for all fingerprint
records of petitioner); Order dlar. 10, 2016 (notinghat respondent wae confirm production
of Jean’s entire fingerprint file as well as produeither the original hd copy photograph of the
latent print or an affidavit of Jean explainmwdy it is not being produce@vhich may include an
explanation of whether a hard copyer existed at all)”). A twalay extensive evidentiary hearing
was conducted. Petitioner had the opportunity to comprehensively cross-examine the NYPD
criminalist who developed thiatent print in 2005and to put forwarchis own experts. See
generallyHr'g Tr., Apr. 7, 2016, ECF No. 162; Hr'g Tr., Apr. 8, 2016, ECF No. 171.

All evidence was considered and reasonable findings as to admissibility, probative force,

and credibility were made by the court.
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VI. Conclusion

No indication of any fabrication or othelafrd was presented raising any doubt as to the
validity of the palm print evidence submitted aaltr Petitioner’'s own experts could not point to
any signs of falsificatin. Garrett testified:

COURT: Is there anything in tliecord that you examined that
led you to believe that there had been a falsification
of the documents shown to the jury which you saw
today?

WITNESS: No, sir.
Hr'g Tr., Apr. 7, 2016, ECF No. 162, &7:1-5. Similarly, McEvoy testified:
COURT: Is there a subst#at probability based on this
examination by you that there was a fraud in creating
false information about these fingerprints?
WITNESS: (Pausing.)don’t see signs of fraud.
Id. at 93:21-24.

The hearing record confirmed that the NYPD followed appropriate procedures in the
development and preservation of the palm printdence. The record does not support a finding
that petitioner’s counsel was ineffective or ttiare was any sign of fraud in the presentation of
the evidence to the jury.

Petitioner’'s Rule 60(b) motion seeking rélipom this court's March 27, 2015 judgment

denying his writ ohabeas corpug denied.

SO ORDERED.

K Jack B. Weinstein
Jack B. Weinstein
Senior United States District Judge

Date: May 26, 2016
Brooklyn, New York
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