United States of America et al v. Fischer Doc. 15

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

UNITED STATES OF AMERICA
and

PATRICK P. OCARROLL, JR.
INSPECTOR GENERAL OF THE SOCIAL
SECURITY ADMINISTRATION,

Petitioners
SUMMARY ORDER
V. 13€V-4405(PKC)

LARRY FISCHER

Respondent.

PAMELA K. CHEN, United States District Judg

Pending before the Court is the petition of the United States of America aruk Patri
O’Carroll, the Inspector General of thectl Security Administration 8SA OIG),
(collectively, “Petitioners), seeking enforcement of an administrative subpdeisas tecum
issued to Larry Fischer (“Respondégngursuant to 5 U.S.C. app. 8§ 6(a)(4), seeking information
and records relating to Respondent’s ownership and use of the URL/domain name
“socialsecurity.coni For the reasons set forth below, the Cougints Petitionés motion, and
directs Respondent to comply with the subpoena by October 22, 2013.

BACKGROUND

In late November 2015 SAreceived a citizen complaint about the website

“www.socialsecurity.comi (Declaraton of B. Chad Bungard, Dkt. 1-85.) The complainant

reported that she had visited the website and was charged $10 for completing igydisabil
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application on the websiteld. SSA referred the complaint to SSA OIG, which subsequently
determined that Respondemas the owner and opéva of the websiteld.

OnFebruary 6, 2013, SSA Olsent a letter tiRespondenadvising him that SSA OIG
had determined that the URL/domain name “socialsecurity.com” violatem$&d#40 of the
Social Security Ac{“Section 1140”), which prohibits the use of the weor&ocial Security
inter alia:

[1] n connection with any item constituting an advertisensatigitation. . .or

other communication . . . alone or with other words, letters, symbols, or emblems

... iIn a manner which such person knows or should know would convey, or in a

manner which reasonably could be interpreted or construed as conveying, the

false impression that such item is approved, endorsed, or authorized by the Social

Security Administration.

42 U.S.C. § 1320b-10(a)(1(Dkt. 1-3 at 7-9.)* The letterfurther advised Respondent of SSA

OIG’s conclusion that “[t}he URL socialsecurity.com uses Social Securitgsniara manner

that conveys the false impression that the related destination website is 8h&08icial

website o0 is approved, endorsed, or authorized by SSA or that its operator has some connection
with, or authorization from SSA.” (Dkt. 1& 79.) The letter also noted that the fact that an

individual who clicked on the URL and arrived at the website woulizeethat it is not

affiliated with SSA did not “negate the fact that the URL itself violated Sectiod.”L14.

! At the oral argument regarding this petition, held on October 1, 2013, Respondent disputed the
accuracy of the complaint, stating, in sum, that it was impossible for the complaihareto
completed a disability application from Respondent’s websitettatdhe complainant must
haveaccessed the application through a different website, which may have been linked to
Respondent’s website. The Court, however, considers the accuracy of the citizenntompla
immaterial for purposes of this decision.

%2 The page numbers for docketed filings are based on the ECF pagination and not the document’s
internal pagination.



In the letter SSA OIG requested that Respondent cease using the domain name, and that
heprovide certain information that wouehable SSAOIG to determine whether a civil penalty
was warranted, and if so, in what amoulat. § 6.

By letter dated February 26, 2013, Respondeattorney notified SSA OIG that, while
denying any violation of Section 1140, Respondent had disabled the snai&yseom website
“out of caution.” Id. 8 8. Respondent, however, refused thereafter to produce the information
and documents requested by SSA OIG in its February 6, 2013 lettet. 9-12.

By letter dated April 9, 2013, Respondent set forttiatail the bases for his refusal to
comply with the subpoena, the gist of which was, and continues to be, that Section 1140 does not
coverURLs/domain names and that SSA OIG, therefore, lacks the authority to subpoena
information relating t@nalleged vidation of Section 1140 based on the ownership or use of a
URL/domain name(Dkt. 1-3 at 33-41.)

On August 5, 2013, Petitioners filed this motion to enforce the subpoena. Respondents
oppose enforcement of the subpoena for the same reasons articulated in his April 91203 let
SSA OIG. On October 1, 2013, at Respondent’s request, the Court held oral argument on the
motion (the “Argument”).

DISCUSSION

Appraopriate Authority to InterpreBection 1140

Thecentralissueraised by Respondentthallege to the subpoena is whether this Court,
as opposed to an SSA Administrative Law Judge (“ALJ"), should be the first to deeidsue
at the heart of Respondénthallengei.e., whether Section 1140 applies to URLs/domain
names. Respondergeeks to have theourt makehat determination; Petitioneasguethat the

issue is one properly decided through the administrative process in the firsténsta



The Court declines Respondent’s invitation to evaluate the scope of Section 1140 with
respect to domain names in this subpoena enforcement action because, as the SecamkCircuit
held, the Court’s “role in a proceeding to enforce an administrative subpoenamedytr
limited.” Nat'l Labor Relations Bd. v. Am. Med. Response, U8 F.3d 188, 192 (2d Cir.
2006);seeln re McVane44 F.3d 1127, 1135 (2d Cir. 1995) (citiNgt'| Labor Relations Bd. v.
C.C.C. Assoc., Inc306 F.2d 534, 538 (2d Cir. 1962ed. Trade Comm'v. Rockefeller591
F.2d 182, 190 (2d Cir. 197%.E.O.C. v. United Parc&erv, 587 F.3d 136, 140 (2d Cir. 2009).
“[A]t the subpoena enforcement stage, courts need not determine whether the subpoenaed party
is within the agency jurisdiction or coveretby the statute it administersUnited States v.
Construction Prods. Research, In€3 F.3d 464, 470 (2d Cir. 1996Rather, the coverage
determinatiorshouldwait until an enforcement action is brought against the subpoenaed party.”
Id. (emphasis added).This approach is consonant with the principle that governmentiagenc
should be afforded broad latitude to enforce their regulations and invegigatgialviolations
of the same The Supreme Court has “imposed few coastihal limitations on agenciegower

to issue administrative subpoenaditVane 44 F.3d at 1134 Okla.Press Pub. Co. v.

% As Respondent points out, there is contrary authority in other circuits, where lcavetopted
to address the underlying scope of administrative subpoenasumstances similar to here,
where®(1) the subpoena’s enforceability depends upon a narrow question of law concerning
whether Section 1140 covers URLs as such (2) that does not require factual devessppaent
of agency proceedings (3) of an unprecedented matter (the OIG's authagulede domain
names) falling outside the agency's body of expertise, (4) where judieralantion prior to
agency proceedings could save the parties significant time and resources, antti(pjavide
substantial guidance to similarly situated third parties on ae #sgeneral public importance.”
(Dkt. 13 at 2 (citing Dkt. 10 at 7-10 n.53ee, e.g.Reich v. Great Lakes Indian Fish\&ildlife
Commhn, 4 F.3d 490, 492 (7th Cir. 1993) (finding that statutory coverage might be decided in
subpoena enforcement proceedings if certain factual issues already were dejpsenaldo
(Dkt. 10 at 8-10 n.5) (collecting and describing cas€&kese authorit®, of course, do not bind
the Court, and there is no indication that the Second Circuit has moved away fronk its wel
established precedent that subpoena enforcement proceedings are not the tgopeopesfor
reviewing agency interpretations of statutes within their area of expertise.
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Walling, 327 U.S. 186 (1946)J)nited States v. Morton Salt C838 U.S. 632 (1950)In short,
“it is sufficient if the inquiryis within the authority of the agencthe demand isot too
indefinite andthe information sought ieasonably relevarit McVane 44 F.3d at 1135 (citing
Morton Salt 338 U.S. at 652emphases added)

RespondemirgueghatSSA OIGs application of Section 1140 to his
“socialsecurity.com” URL/domain name is “categorically outside the agestgtutory
authority,” and that, therefore, this Court should exercise its discretion to d@sidestie rather
than letting it be heard first by an SSA ALDkt. 10 at 6-10.)Were it clear that SSA OIG
subpoena is outside the bounds of the agency’s authsedl.E.O.C. v. Karuk Tribe Hous.
Auth, 260 F.3d 1071, 1076-77 (9th Cir. 2001), or raises a significant Constitutionakssue,
United States v. MinkeB50 U.S. 179, 183-88 (1956), the Court might chooskecide the
merits of Respondent’s objection. That is not the case here.

As demonstrated by Respondsrgktensive and intricately reasoned brief and oral
argument, the issue of whether Section 1140 covers URLs/domain names is a close. gassti
such, it is one that the agency should be permitted to interpret, and the ALJ to rule on, it the firs
instance.See Construction Prods. Research, |78 F.3d at 4705EC v. Brigadoon Scotch
Distrib. Co, 480 F.2d 1047, 1053 (2d Cir. 1973 {5 for the agency rather thame district
courts to determine in the first instance the question of coverage in the coursprefithmary
investigation into possible violations’see also OklaPressPub. Co. v. Walling327 U.S. 186,
214 (1946) (“We think, therefore, that theu@ts of Appeals were correct in the view that
Congress has authorized the Administrator, rather than the District Qothresfirst instance, to
determine the question of coverage in the preliminary investigation of possiblpgxisti

violations; in doing so to exercise his subpoena power for securing evidence upon tia,quest



by seeking the production of petitioners’ relevant books, records and papers; andpin case
refusal to obey his subpoena, issued according to the statute’s authorization, to hialvefthe a
the District Court in enforcing it.”) Furthermore, requiring Respondentfitst go through the
administrative processoesnot deprive him of the opportunity to have bsallengeheard by the
courts. (Dkt. 14 at 2-3.) Once SSA OIG issues a penalty letter, if any, Respondihthgs
in which to request a hearing before an ALJ. If Respondent is dissatisfied withXlse
decision, he can obtain judicial review of the decision after the penalty bedoalew/ich is
30 days after the Respondent is served with the decitdarsee20 C.F.R. § 498.222 (providing
for review by the Court of Appeals of any final action by the Commissioner ofSAg S
Brigadoon 480 F.2d at 1052 (“Should the [SSA] seek to exercise regulatory congrol ov
[Respondent’s] business affairs at some future date . . . [Respondent] wilitleel émia full
hearing on [his] contentions.).

Accordingly, the Court declines to decide the merits of Resporsdemllenge to the
subpoena, namely, whether Section 1140 applies to URLs/domain names, such as
“socialsecurity.com.”

. Propriety of SSA OIG Subpoena

The Court’s duty in considering Petitioners’ subpoena enforcement notmn
determire “[1] that the investigation will be conducted pursuant to a legitimate purpose,t[2] tha
the inquirymay berelevant to the purpose, [3] that the information sought is not already within
[the agencig] possession, and [4] that the administrative stepsnedjui . have been followed .

..." Am Med. Responsd38 F.3d at 192 (citinBNR Enters., Inc. v. S.E,A22 F.3d 93, 96

*Based on the information provided by Petitioners, the average time betweenaneéssf a
penalty letter and the ALJ’s issuance of a decision is approximately one(léérl4at 3.)



(2d Cir. 1997)). A subpoena that satisfies these criteria will be enforced unless the party
opposing enforcement demonstrates that the subpoena is unreasonable, or issued in bad faith or
for other improper purposes, or that compliance wouldrsecessarilypurdensome.’”ld.

(citations and quotations omitted).

A. Leqgitimate Purpose

The Court finds that the SSA OIG subpoena was issued as part of an investigatsn that
being conducted for legitimatepurpose’. The Inspector General Act empowers inspectors
general “to require by subpoena the production of all information, documents, repavex,sans
records accounts, papers, and other dataand documentary evidence necessary in the
performance of the functions assigriBdthis Act.” 5 U.S.C. app. 3 8§ 6(a)(4). Authority to
enforce Section 1140 has been expressly delegated to SSA OIG. 42 U.S.C. § 132Ged.0(d);
also5 U.S.C. app. 38 9(a)(2). Inthe exercise of its authority to enforce Section 1140, SSA OIG
has determined that the statute apgiie RLs/domain names that contain the worgiscial
Security” Because SSA OIG has thathority to assess civil penalties violations of Section
1140, its issuance of the subpoena to Respondent to obtain information in order to make that
determinatio was proper.

B. The Other Factors

Respondent does not contest the othiexefactors, to witwhether the subpoerfa) is

relevant (3) whether the documents sought already are in the Agency’s possession, or (4)

®*TheRespondent’s opposition to the subpoena is directed to the first elementhether the
subpoena was issued pursuant to an investigation being conducted for a legitimate purpose
Respondent contends that URLs/domain names are outside the scope of Section 1140 and that,
therefore, theresino legitimate purpose tbesubpoena because the investigation pursuant to
which it was issued is not within the SSA's authority. (See, e.g., Dkt. 10 at 1-3.) To #mswer
guestion favorably to Respondent, the Court would have to conclude that Section 1140 does not
coverURLs/domain namesHowever, a discussed abovte Courthas determined that this is

not the propetime orforum fordeciding this issue, and declines to do so.
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whether the Agency followed proper procedures in pursuing the subpoena (such as properly
serving the subpoena upon Respondent). Respondent did not respond to Pe@gureents
regarding the subpoena’s compliance with those requirementd)eandredeemed concedddr
purposes of the instant motion to enfor&ee e.g, In re UBS Ag Secs. Litigd7-CV-

11225(RJS), 2012 WL 4471265, at *11 (S.D.N.Y. 2012) (finding that the defendant conceded
the issue through its silenc§prtat v. Capala Bros., Inc07-CV-3629(JLG), 2010 WL

1423018, at * 11 (E.D.N.Y. Apr. 9, 2010) (same).

In any event, upon independent review of the record angkitiies’submissions, the
Court finds that the subpoena complies with those requiremEings, as to relevancy, th€ourt
is constrained to “defer to the agencgispraisal of relevancy, whicimust be accepted so ipn
as it is not obviously wrong.”McVane 44 F.3d at 1135 (citinBesolution Trust Corp. v.

Walde 18 F.3d 943, 946 (D.C. Cir. 1994)). The subpoenassae¥ and all documents related to
the operation of the socialsecurity.com website, including documents retatimgdperators

and managers of the website, and the number of instances and the identities of thesghmeopl
clicked on or viewed the sots&curity.com website(Dkt. 10-4at ECF 3.) This information
clearly is relevant to SS®IG’s investigation regarding whether people or the public have been
harmed, whether Respondent caused such harm, and, if so, whether civil monetags@nalt
appropriate andn what amount.

As for the last two factorghere is no evidence that the documents sought already are in
the SSAs possessio(Dkt. 1-3 at f 16), anthe necessary administrative steps have been
followed—Respondent has been served properly with the subpoena.

Lastly, Respondent does not contend that the subpoena is unreasonable, issued in bad

faith or for some other improper purpose, or that compliance with it would be unreasonably



burdensomesee Am. Med. Respond@8 F.3d at 192, and so the Court finds no other basis to
conclude that the subpoena is improper or otherwise should not be complied with.

The CourtrecognizeRespondent’s desire to conserve resources by adjudicating his
defenses to the SS&potential enforcement action at this stage, before substantial litigation or
discovery has taken placAnd Respondent’s submissions no doubt raise interesting questions
as to the scope of Section 1140. Indeed, by all accounts, the matter appears to be bne of firs
impression in federal courtdNeverthelessas discussed, under this Circsigrecedenthis
Court, at this stage, is not the proper forumlifaggating that question.

CONCLUSION

The Court is guided by Second Circuit authodingcting itto determine only whether
Petitioneis subpoena satisfies thaur requirements set forth tases such d$.L.R.B. v.

American Medical Responsand declines Respondent’s invitation to deviate therefiéon.the
reasons set forth above, the Court fitltst those requirements have been, et subpoena is
proper, and the subpoena shall be enforced. Mr. Fischer hereby is ordered to comply with

Petitioneis subpoena served upon hboym October 22, 2013.

SO ORDERED:

/s/Pamela K. Chen
PAMELA K. CHEN
United States District Judge

Dated: October 8, 2013
Brooklyn,New York



