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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

ALEX PANZARDI,

Faintiff, MEMORANDUM & ORDER
13-CV-4441 (MKB)

V.
POUL JENSEN, ROLANDO PEREZ, DEBORAH
BREWER, ALBAN BOUCHER, SHANNON
GREENE, and DR. CARMEN VELOZ,

Defendants.

MARGO K. BRODIE, United Sites District Judge:

On July 19, 2013, the Court received severaluduents from Alex Panzardi, a prisoner
incarcerated at Five Points Correctional Fagilihcluding a hand-writie letter addressed to
“District Court Staff,” a comfeted application to proceeéd forma pauperis and a Prisoner
Authorization form. $ee Docket Entry No. 1.) No complaint was included among the
documents. On August 7, 2013, the clerk’s officéledaa packet with the necessary forms for
filing a civil rights complaint and directeddhtiff to return them within 14 daysld{) Plaintiff
requested and received severakasions of time to file a complaint, and eventually filed an
Amended Complaint on November 1, 2018ee(Docket Entry No. 8 (“Am. Compl.”).) The
Court grants Plaintiff's request to procaadorma pauperis pursuant to 28 U.S.C. § 1915. For
the reasons discussed below, the Amended Camhjdadismissed for lack of jurisdiction and
for failure to state a claim. Plaintiff is gitad leave to replead his 42 U.S.C. § 1983 claim for
damages within 30 days.

. Background

The Amended Complaint is on a form for filing civil rights complaints pursuant to 42

Dockets.Justia.com


http://dockets.justia.com/docket/new-york/nyedce/1:2013cv04441/345589/
http://docs.justia.com/cases/federal/district-courts/new-york/nyedce/1:2013cv04441/345589/10/
http://dockets.justia.com/

U.S.C. § 1983, and names six individuals asritidats, each apparently employed by Graham
Windham, a private child welfare agency (“Grah@fimdham” or “the Agency”). (Am. Compl.
at 3-4%) Plaintiff alleges that theaf of the Agency intervendd his visits with his son by
making recommendations to family court “withtdwaving any kind of hard ‘evidence’ on how
visits would [have] been ‘detrimental’ or ‘lmaful’ to my son,” and medicated his son without
Plaintiff's consent. Id. at 5.) Plaintiff further allegethat the Agency’s staff “violated
numerous . . . court orders [and] motiond.d.)( He alleges that Defielants’ actions have done
“severe’ ‘unrepairable’ ‘damag to my son emotionalysic] [and] physically [and] with his
school education as well."d})

Plaintiff attaches several exiiis to the Amended Complaintcluding his initial letter
dated July 15, 2013 and filedtivthe Court on July 19, 2013, addressed to the District Court
Staff (*July 19, 2013 letter”). Plaintiff appeashave challenged the Agency’s determination
that visits between Plaintiff and his son shautd continue while Plaiiff is incarcerated.
Plaintiff made several allegationsthe July 19, 2013 letter. Paiff stated that on “Sept. 15,
2009, the Agency issue[d] a summons against me stating that the therapist from the Agency felt
it would [have] been detrimental or harmful for sgn to see [me] in prison[,] in which the local
court granted the recommendation.” (Ex. A at Blaintiff also allegd that this finding was
made without “hard’ ‘evidenc&,in violation of New York State laws and regulationdd,(
at 8-9.) Plaintiff argued thaitf visitation is not permitted, thn the fact that you have not
visited with your child ‘cannot’ be [a] basfor a permanent neglect or abandonment

proceeding.” Id. at 9.) Plaintiff also l&eged that his son was pogbed various medications

! Citations to pages of the Amended Coriland attached exhibits refer to the ECF
pagination, as the pages are nbeotvise consecutively numbered.



that had a “severe side effect” and that the Ageescribed these medications “to distract his
focus from me in not allowing him to have anyerest to look forward to have a relationship
with his father.” (d.) Plaintiff accused the Agency of usindpéir tactics tryin[g] to ‘coerce’ me
to surrender my parental rights to my sant “coerce my children’s mom to surrender her
parental rights not only just to mgrs but also to my daughter as wellld.y Plaintiff described
orders issued by Judge Marilyn4aaello requiring the Agency tive his letters to his son and
directing the Agency to provide Plaintiff wilssistance in strengthagihis relationship with
his son. [d. at 10.) Plaintiff claims that the Agentailed to obey these orders and “the Agency
was . . . in cahoots with the fosgrent trying to poison my son.Id() Plaintiff suggested that
the Agency “should be ‘investigated™ for destnog relationships between other incarcerated
individuals and their children Hiling to follow court orders. I¢. at 11.) Neither the Amended
Complaint nor the attached lettindicates Plaintiff's currerdustody rights as to his son.
Plaintiff also attaches a March 18, 2013deftom Graham Windham to Plaintiff as an
exhibit to the Amended Complaint (“March )13 letter”). In the March 18, 2013 letter the
Agency sought Plaintiff's consent to give Focalin, a psychotropic medicine, to His(bn.
at 12.) The Agency asked Plaintiff to sign asent form “for the purposes of . . . continuing
medical treatment” and “consefior psychotropic medication.”ld. at 13—-14.) A hand-written
notation on the letter from the Agency states, ttidtie Agency never got my consent to put my

son on (medication).”1¢. at 12.) Plaintiff has also attamthto the Amended Complaint a copy

2 Because several of the documents subchlitePlaintiff contairthe name and birth
date of his minor son, the Court sealed the Amér@amplaint and exhibitsPlaintiff is advised
that pursuant to Rule 5.2(a) of the FederdeRwf Civil Proceduregnly a minor’s initials
should be used in all publiclyiédd documents, and referencesidh dates should only include
the year of birth.



of a report documenting a “psychiatric evaioa” of his son conducted in June 2011, which
indicates that his son was at tlite on Focalin and other medicatichgld. at 16.)

Plaintiff responded to the Agency’s March 2813 letter by letters dated March 21 and
March 25, 2013, opposing medicatiom Fas son and requesting thas son’s therapist write
him a letter explaining how the medication webbk in his son’s best interestsd. @t 17-20.)
Plaintiff also requested apy of the “2013 ‘Service Plan®”(Id. at 17.) According to a
subsequent Agency “Treatment Plan” foaiRtiff’'s son dated April 22, 2013, the Agency
planned to “[g]et consent from father fmedication changes,” and to “[s]eek ACS
[Administration for Children Services] override if need@d(d. at 21-22.) The Treatment Plan
indicates that the “current level of care” fbe child was in a “kinship foster home.ldJ)

The Amended Complaint and exhibits appeasuggest that Plaintiff is attempting to
allege claims for the following actions: (1) anidentified therapist associated with Graham
Windham recommended to an unidentified court Biaintiff’'s son not be allowed to visit

Plaintiff in prison, without providing detailegkplanation for that determination, and such

% Itis unclear whether thesychiatric report was attachtthe March 2013 letter from
the Agency to Plaintiff as support for the Ageisaequest that Plaintiff consent to medicating
his son with Focalin, or wheth&taintiff is now providing this ngort to demonstrate that in
2011, prior to the 2013 request from the Ageriis son was prescribed Focalin without
Plaintiff's consent. $ee Ex. A at 12-16.)

* According to a May 9, 2012 letter fratme New York State Office of Children and
Family Services (“Children and Family Sex@s”) addressed to the Agency (“May 9, 2012
letter”), which Plaintiff attached to the Amded Complaint, Plairffihas raised concerns
regarding the Agency’s oversight of his sonare in the past. In the May 9, 2012 letter,
Children and Family Services notified the Agency that Plaintiff had written them three letters
“identif[ying] several issuethat concern his son.”ld; at 25.) Children and Family Services
requested that the Agencyopide them with detailed infmation addressing Plaintiff's
concerns.” Id.)

> The treatment plan listddefendants Rolando Perez, Deborah Brewer, Alban Boucher,
Shannon Greene and Dr. Carmen Veloz asibegs of Plaintiff's son’s “team.”ld. at 22.)



recommendation was adopted by the courtP{@jntiff's son was given medication without
Plaintiff's consent; (3) unidentéid “Agency staff” failed to comyp with court orders involving
Plaintiff's relationship with hison; (4) “cruel and unusual punishmh@f parent and child;” and
(5) “the Agency” used unspecified tactics tptio coerce Plaintiff to surrender his parental
rights.

Plaintiff seeks $1 million in compensatory damages and $1 million in punitive damages,
along with injunctive relief t@end the alleged forced medicatmithout parental consent and the
restoration of his witation rights. I@d. at 6.) By Letter dated ®ember 17, 2013 and addressed
to the Clerk of Court, Plaintilso requested the Court’s assmste in securing additional library
time to work on his pending action. (Docket Entry No. 9.)

[I. Discussion
a. Standard of Review

A complaint must plead “enough facts to statdaim to relief that is plausible on its
face.” Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). “A claim has facial
plausibility when the Plaintiff pleads factual cent that allows the court to draw the reasonable
inference that the defendantieble for the misconduct allegedA&shcroft v. Igbal, 556 U.S.

662, 678 (2009). Although all allegations containethancomplaint are assumed to be true, this
tenet is “inapplicable téegal conclusions.ld. In reviewing gro se complaint, the court must

be mindful that the Plaintiff's pleadings shouldhedd “to less stringent standards than formal
pleadings drafted by lawyersMughesv. Rowe, 449 U.S. 5, 9 (1980) (internal quotation marks
omitted);Harrisv. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (noting that even dftembly, the

court “remain[s] obligated to construg se complaint liberally”). Nevertheless, the court

must screen “a complaint in a civil action in whig prisoner seeks redress from a governmental



entity or officer or employee of a governmergatity” and, thereafter, “dismiss the complaint,
or any portion of the complaintif it is “frivolous, malicious, offails to state a claim upon which
relief may be granted.” 28 U.S.C. § 191%58¢ Abbasv. Dixon, 480 F.3d 636, 639 (2d Cir.
2007). Similarly, the court is required to disnsga sponte anin forma pauperis action, if the
court determines it “(i) is fviolous or malicious; (ii) fails tetate a claim on which relief may be
granted; or (iii) seeks monetamglief against a defendant who is immune from such relief.” 28
U.S.C. § 1915(e)(2)(B)abbas, 480 F.3d at 639.

A plaintiff seeking to bring a lawsuit in fed court must establish that the Court has
subject matter jurisdiction over the actioBee, e.g., Monreal v. New York, 518 F. App’x 11 (2d
Cir. 2013) (affirming dismissal giro se complaint for failure to establish subject matter
jurisdiction); Zito v. New York City Office of Payroll Admin., 514 F. App’x 26, 27 (2d Cir. 2013)
(same)Chestnut v. Wells Fargo Bank, N.A., No. 11-CV-5369, 2012 WL 1657362, at * 3
(E.D.N.Y. May 7, 2012) (“Notwhstanding the liberal pleling standard affordeglo se
litigants, federal courts are courts of limitedgdiction and may not prieke over cases if subject
matter jurisdiction is lacking.”):[F]ailure of subject matter jusdiction is not waivable and may
be raised at any time by a party or by the cesuatsponte. If subject matter jurisdiction is
lacking, the action must be dismissed.yndonville Sav. Bank & Trust Co. v. Lussier, 211 F.3d
697, 700-01 (2d Cir. 2000) (citations omitted).déml subject matter jurisdiction is available
only when a “federal question” is presentedwben plaintiffs and defendants have complete
diversity of citizenship anthe amount in controversy exceeds $75,000. 28 U.S.C. § 1331 and
§ 1332. In order to invoke fedéguestion jurisdiction, a plaintif§ claims must arise “under the

Constitution, laws, or treaties of the United States.” 28 U.S.C. § 1331.



b. TheCourt Lacks Subject Matter Jurisdiction

The Court does not have jurisdiction over Rifil's application for injunctive relief to
restore visitation rights and enfors&te court orders. It is wedkttled that “the whole subject
of the domestic relations of husband and wife, pamadtchild, belongs to the laws of the States
and not to the laws of the United Statek1re Burrus, 136 U.S. 586, 593-94 (189Ge also
United States v. Windsor, 570 U.S. ---, ---, 133 S. Ct. 2675, 2691 (2013) (“[S]ubject to
[constitutional] guarantees, regulation of doticeelations is an area that has long been
regarded as a virtually exclusive province & 8tates.” (citation andternal quotation marks
omitted)). “So strong is [theupreme Court’s] deference to €td@w in this area that [the
Supreme Court has] recognized aritestic relations exception’ that ‘divests the federal courts
of power to issue divorce, alony, and child custody decreesElk Grove Unified Sch. Dist. v.
Newdow, 542 U.S. 1, 12-13 (2004) (quotiAgkenbrandt v. Richards, 504 U.S. 689, 703
(1992));see also Keane v. Keane, --- F. App’X ---, ---, 2014 WL 104095, at *1 (2d Cir. Jan. 13,
2014) (stating that the “domestic relationse&ption to subject matter jurisdiction generally
encompasses . . . cases involving the issuahaalivorce, alimony, or child custody decree”
(citation and internal quotation marks omittedj¥ nstadt v. Hernstadt, 373 F.2d 316, 317 (2d
Cir. 1967) (“Since the very early dicta [df] re Burrus, 136 U.S. 586 (1890), it has been
uniformly held that federal courts do not atipate cases involving the custody of minors and,
fortiori, rights of visitation.”);Ashmore v. New York, No. 12-CV-3032, 2012 WL 2377403, at
*1-2 (E.D.N.Y. June 25, 2012) (“Federal courts ‘l§dkurisdiction to interfere with . . .

ongoing state court proceedingsicerning the custody and care. of. children.”” (alteration in
original) (quotingAbidekun v. N.Y.C. Bd. of Educ., No. 94-CV-4308, 1995 WL 228395, at *1

(E.D.N.Y. Apr. 6, 1995))). Therefore, Plaintifftdaim for custodial ovisitation rights and any



claim seeking the enforcementfamily court orders cannot be adjudicated by this Court and
must be brought in state court.

In addition, to the extent th&laintiff seeks review of ate court decisions and orders,
federal court review of those deass and orders would be barred by Roeker-Feldman
doctrine. Exxon Mobil Corp. v. Saudi Basic Indus. Corp., 544 U.S. 280, 284 (2005¢ge also
Phifer v. City of New York, 289 F.3d 49, 57 (2d Cir. 200Bdoker-Feldman precludes federal
court review of family court proceedings regaglissues of child @atody, including issues
“inextricably intertwined” with thestate court’s determinations.). TReoker-Feldman doctrine
prohibits federal district courfsom reviewing cases brought btate court losers complaining
of injuries caused by state court judgments rendered before thetdistiit proceedings
commenced and inviting distticourt review and rejéion of those judgmentsExxon Mobil
Corp., 544 U.S. at 284. This Court may not consieintiff's challenges to past Family Court
proceedings related to hisstadial rights or visitatiofi. Accordingly, all ofPlaintiff's claims for
injunctive relief are dismissed for lack of setj matter jurisdiction, pguant to Fed. R. Civ.

P. 12(h)(3).
c. Plaintiff HasFailed to Statea Claim
Plaintiff also seeks damages for violatiorh@d constitutional rights pursuant to 42

U.S.C. § 1983 but Plaintiff hasiliad to state a claim upon which relief can be granted. In order

® To the extent Plaintiff has any ongoing RignTourt proceedings, this Court abstains
from considering any claims related to those proceedings pursuémiriger v. Harris, 401
U.S. 37 (1971). The Second Circuit has held tNaufger abstention is appropriate when:
1) there is an ongoing state proceeding; 2) gomant state interest is implicated; and 3) the
plaintiff has an avenue open for reviewcohstitutional claims in the state courtdansel v.
Soringfield, 56 F.3d 391, 393 (2d Cir. 1995). New York hasmportant state interest in caring
for children in its temporary custody and in ewfog its courts’ orders, and Plaintiff has an
opportunity to raise his claims related to histodial and visitation riglktin any ongoing Family
Court proceedings.



to state a § 1983 claim, a plaintiff must allé@gthat the challenged conduct was “committed by
a person acting under color of state law,” and (@) sluch conduct “deprived [the plaintiff] of
rights, privileges, or immunities secured by @@nstitution or laws of the United States.”
Cornegjov. Bell, 592 F.3d 121, 127 (2d Cir. 2010) (quotiigchell v. Callan, 13 F.3d 545, 547
(2d Cir. 1994)). Section 1983 does not createimagpendent substantivight, but rather is a
vehicle to “redress . . . tlaeprivation of [federal] riglst established elsewhereThomasv.
Roach, 165 F.3d 137, 142 (2d Cir. 1999). As thgp&me Court has held, “the under-color-of-
state-law element of § 1983 excludes fronrémch merely private conduct, no matter how
discriminatory or wrongful.”American Mfrs. Mut. Ins. Co. v. Sullivan, 526 U.S. 40, 50 (1999)
(quotations omitted). A 8 1983 phdiff seeking to recover money damages must also establish
that the named defendant waersonally involved in the wngdoing or misconduct complained
of. Farrell v. Burke, 449 F.3d 470, 484 (2d Cir. 2006) (quothvgight v. Smith, 21 F.3d 496,
501 (2d Cir. 1994)). “Because vigaus liability is inaplicable to . . . 8983 suits, a plaintiff
must plead that each Government-official del@nt, through the official’s own individual
actions, has violated the Constitutiorigbal, 556 U.S. at 676.

Plaintiff has not alleged that any of the named Defendants were acting under color of

state law. Moreover, even if the named Defendamége found to be state actors for purposes

’ Plaintiff's failure to allegehat Defendants acted under aadd law also bars his claim
that Defendants’ actions violated the EighAtmnendment prohibition against cruel and unusual
punishment.See DiPilato v. 7-Eleven, Inc., 662 F. Supp. 2d 333, 349 (S.D.N.Y. 2009) (“In order
for liability to attach to defendants for violation[] of the . . . Eighth Amendment[], the defendants
must be state actors or their actionsstrhe attributable to the state.&ge also Walker v. Schullt,
717 F.3d 119, 125 (2d Cir. 2013) (“[P]rison officiaislate the Constitution when they deprive
an inmate of his ‘basic human needs’ sucfoad, clothing, medical careand safe and sanitary
living conditions.” (citation omitted))Samirah v. Sabhnani, 772 F. Supp. 2d 437, 449 (E.D.N.Y.
2011) (“[T]he Eighth Amendment prohibition @nuel and unusual punishment[] exclusively
proscribe[s] government actions . . . .").



of § 1983 liability, Plaintiff has failed to stateckim against any of them. The only Defendant
named in the body of the Amended Complaint rss@e, who is described as “the president of
Graham Windham Families & Childrens.” (A@ompl. at 5.) Jensen is named in his
supervisory capacity. Although it isiclear whether Plaintiff inteled to name Jensen in his
personal capacitysgeid.), Plaintiff has not alleged that Jengmnrticipated in any of the alleged
unlawful conduct. No other Defendant is specificallgged to have partmated in any alleged
violation of Plaintiff’'s constitutional rights.

Plaintiff also has not clearly identified the nature of the constitutional rights he asserts
have been violated. Plaintiffages that his son was forcillyedicated without his consent.
However, a personal liberty claim involvingé@d medication could only be advanced by
Plaintiff's son or by someone tatg on his son’s behalf. Aspmo se litigant, Plaintiff cannot
represent his son in this actioBee Guest v. Hansen, 603 F.3d 15, 20 (2d Cir. 2010) (“A person
who has not been admitted to the practice of law may not represent anybody other than
himself.”); KLA v. Windham Se. Supervisory Union, 348 F. App’x 604, 605—-06 (2d Cir. 2009)
(“Although litigants in federal cotihave a statutory right to act as their own counsel, 28 U.S.C.
§ 1654, the statute does not permit ‘unlicerlagthen to represe¢mnyone other than
themselves.” That prohibition extends to non-lawgarents seeking tepresent téir children,
and the representation of incompetent adults.” (citations omitt@djlaccone v. Law, 142 F.3d
553, 558 (2d Cir. 1998) (“[B]ecaugeo se means to appear for one’s self, a person may not
appear on another person’s befalthe other’s cause . . . . For example, a lay person may not
represent a corporation or a petship or appear on behalftgé or her own minor child.”)see
also Barrett v. United States, 622 F .Supp. 574 (S.D.N.Y. 1985]Sjection 1983 civil rights

action is a personal suit and magt be brought by a relative, evire parents . . . or spouse or

10



children of the individual whose civil rights weeviolated.” (internal quotation marks and
citations omitted)). In addition, Plaintiff has rstated whether he currently has legal custody
over his son in order to raise a substantive daegss claim regarding his right to make medical
decisions for his son. Plaintiff has also natetl whether the Administration for Children’s
Services, Graham Windham, or another entityteanporary or some other form of custody of
his son. Finally, Plaintiff's allegation th&raham Windham tried to “coerce” him to surrender
his parental rights to his sont®o vague to state a claim undlee Fourteenth Amendment.
Plaintiff has not identified any specific actsamnissions by any of the Defendants, nor has he
alleged that he has in fact lost his parentgits or suffered any other constitutional deprivation
as a result of these acts or omissions.

Plaintiff's § 1983 claims for damages are therefdismissed for failure to state a claim,
pursuant to 28 U.S.C. § 1915(e)(2)(B)(ihlowever, in light of Plaintiff’'goro se status, the
Court grants Plaintiff leave to further amend thmended Complaint to state factual allegations
in support of his claim that his civil rights halveen violated and to identify the individuals
whom he believes to have been responsibi¢hi® alleged deprivain of his constitutional
rights. Plaintiff must provide sgific descriptions ovhat happened and give a brief description
of what each Defendant did or failed to do in at@n of his civil rightsalong with the dates of
all relevant events. Plaintiff must identifystgéustodial rights and éatify who has temporary
legal custody over his son. Plafhinust also state the current status of any Family Court
proceedings related to his custodial claims.

[11. Conclusion
Plaintiff's claims for injunctive relief are digesed for lack of subt matter jurisdiction,

pursuant to Fed. R. Civ. P. 12(h)(3). PIdffgi§ 1983 claims for damages are dismissed for
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failure to state a claim pursuant to 28 U.S.@985(e)(2)(B)(ii). Plaitiff is granted leave to
amend his § 1983 claims for damages. Any amended complaint must be filed within 30 days of
the date of this order. The amended complainst be captioned “Second Amended Complaint”
and bear the same docket number as this ofélamtiff must use his son’s initials in any
correspondence, rather than his son’s futhea All documents containing information
regarding his son’s care that Pitiif seeks to file with the Cotimust be filed under seal. If
Plaintiff fails to file a second amended complathe Amended Complaint will be dismissed.
No summonses shall issue at this time, and ehhéu proceedings shall be stayed for 30 days.
The Court certifies pursuant to 28 U.S.C. 8§ 19)(Bfahat any appeal would not be taken in
good faith and therefoii@ forma pauperis status is denied for purpose of an app&aé
Coppedge v. United Sates, 369 U.S. 438, 444-45 (1962).

SO ORDERED:

s/ MKB

MARGO K. BRODIE
United States District Judge

Dated: March 7, 2014
Brooklyn, New York
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