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UNITED STATES DISTRICT COURT C/IM
EASTERN DISTRICT OF NEW YORK
____________________________________ - X
JAMES MILLER,
Petitioner
: MEMORANDUM
- against .  DECISION & ORDER

WARDEN OF SING SING CORRECTIONAL:  13-cv-4576(BMC)
FACILITY, ;

Respondent.

COGAN, District Judge.

Petitionerpro se seekshabeas corpus relief under 28 U.S.C. § 2254 from his conviction
for seconddegreeburglary and fourtldegree grand larcenylhe facts will be set forth as
necessary to address each of petitioner’s points of error, but to summarize sthis agartment
burglary in which petitioner’s fingerprintsesefound in an armoire in thdctims' apartment
from which some ofhe victims’ property was stolerPetitioner did not know thactims and
they did not know him. Thengerprins werethe only evidence linking him to the crime.

As shown below, petitioner’s arguments challenging hisiction are all procedurally
barred Accordingly, the petition is denied.

l. Right to Choose Counsel

In a motion dated about six monthsforetrial, petitioner movegbro se for the
appointment of new counsel. The motion generally stated that petitioner’'s appmonsel had
failed to return his calls or provide him with documents and had not responded to advice that

petitioner had given him establishing that petitiones waocent. For unknown reasons, the

! There is apparently a template for a motion for the appointment of newet@ustate court, and petitioneircled
all of the provided examples of potentially ineffective condut his narrative was very general and limiféd.
the extent thapetitioner is reasserting the grounds that he previously alleged in seeking new counseisis far
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motion was not received by the court until about four months prior td tidwever, &no time
afterthe date of the motion did petitioner call the motion to the court’s attention. To the
contrary, petitioner continued with his original counsel through a suppndssaoing iy which
petitioner prevailed his postarrest statemesto the police were suppressed), the trial, and
sentencing, never alerting the trial court that he had requested new counsel.

On direct appeal, petitioner contended that tited court’sfailure to rule on the motion
had deprived him of his Sixth Amendment right to counsel. The Appellate Division didagre
holding that “[a] properly interposed constitutional claim may be deemed abandonaid e
if not pursued.Here, the defendastconduct subsequent to the making ofgnis se motion
evinces his satisfaction with counsel and an abandonment of his unresolved constitutional

application.” _People v. Miller, 102 A.D.3d 813, 814, 957 N.Y.S.2d 890 (2d Dega}ions and

internal quotation marksmitted),leave to appdenied, 21 N.Y.3d 1017, 971 N.Y.S.2d 500

(2013).
New Yorks doctrine of abandonment constitutes a procedural bar to addressing

petitioner’s constitutional claim diederalhabeas corpus revievieeScott v.Graham No. 16-

cv-2372, 2017 WL 2820061, at *14-15 (S.D.N.Y. June 29, 2@Ma&yila v. Duncan, No. 0@v-

1029416, 2001 WL 1029416, at *5 (S.D.N.Y. Sept. 6, 2001). A federal court should not address
the merits of a petitionerisabeaslaim if a state court has rejected the claim on “a state law
ground that is independent of the federal question and adequate to support the judgment.” Lee

Kemnag 534 U.S. 362, 375 (20p2emphasis omittedjguoting_Coleman v. Thompson, 501 U.S.

habeas corpuzlief, those grounds are rejected for the same reason hisorighinsel claim is rejectdd this
opinion.

21t may be that petitioner lkon to the motion for about two months before he mailed it in, or it ey been a
docketing clerk’s error.



722,729 (1990). When a state court rejects a petitioner’s claim because he failed to comply
with a state procedural rule, that proceduué may constitute an adequate and independent
state lawground for the state court’s decisioBeeColeman 501 U.S. at 729-3Gee€.q,

Murden v. Artuz, 497 F.3d 178, 193 (2d Cir. 2D0%tate lawprocedural grounds are only

adequate to support the judgment — Hredeforeforeclose federal review if they are “firmly

established and regularly followed” in the state. Murden, 497 &.3€2 (quoting_ Monroe v.

Kuhlman, 433 F.3d 236, 241 (2d Cir. 2006)).

It is well established under New York law that to preserve a clatdefendant must not
only move for the relief he seeks lmust call the motion to the trial court’s attention before
taking substanal action that indicatethat he is no longer interested in the moti&ee e.q,

People v. Rodriguez, 50 N.Y.2d 553, 557-58, 429 N.Y.S.2d 631, 68P988) (where

defendant moved to dismiss ope&dyTrial grounds and the trial court conducted a hearing on
the motion but did not decide it prior to trial, defendant was deemed to have abandoned the
motion). Numerous ca&s in the Appellate Divisions have specifically held that if a criminal
defendant fileg motion and then takes no action to pursue it, but instead goes forward with his

trial, the motion is deemed abandon&kePeople v. Diallo, 88 A.D.3d 511, 511-12, 930

N.Y.S.2d 194, 196 (1st Dep’t 201X 6 se motions asserting constitutiorn@beedyTrial

claims);People v. Ramos, 35 A.D.3d 247, 247, 825 N.Y.S.2d 222, 223 (1st Dep’t 2006) (motion

to proceedro se); People vBerry, 15 A.D.3d 233, 234, 788 N.Y.S.2d 849, §36t Dept

2005) pro se suppression motiodeemedabandoney People v. Smith, 13 A.D.3d 1121, 1122,

786 N.Y.S.2d 879, 880 (4th Dep’t 2004) (motion to suppdessned abandongdPeople v.
Boccaccio 288 A.D.2d 898, 898, 732 N.Y.S.2d 385, 386 (4th Dep’'t 206dme) People v .

Brown, 284 AD.2d 191, 191, 726 N.Y.S.2d 263, 263t Deo’t 2001) 6ame; People v.



Brimage 214 A.D.2d 454, 454-55, 631 N.Y.S.2d 213t Dept 1995) (samg. The Appellate
Division’s holding in this case therefore constitutes an independent and adeqeateustat
ground that is firmly estdished and regularly followed.

Even if a claim is barred under state procedural rules, however, a federal agstilin
reviewthe claimon the merits if the petitioner can denstrate both cause for the default and
prejudicefrom it, or if he can demonstratieat the failure to consider the claim will result in a
miscarriage of justiceSeeColeman 501 U.S. at 749-5®arris, 489 U.S. at 262. The latter
avenue, a miscarriagé justice, is demonstrated in extraordinary cases, asiegvhere a
constitutionaliolation results in the conviction of someone who is actually innocgeg.

Murray v. Carriey 477 U.S. 478, 496 (1986).

The first avenue, cause for the default and prejudace it, can be demonstrated with “a
showing that the factual or legal basis for a claim was not reasonabidead counsel . . . or
that ‘some interference by state officials’ made complianceaatigable . . . [or that] the

procedural default is the result of ineffective assistance of courBessett v. Walker, 41 F.3d

825, 829 (2d Cir. 1994) (quotirMdurray, 477 U.S. at 488) (alteration in original). Although, in
some circumstances, ineffective assistance of counsel may constitute “cafiskehsud avoid
a procedural defaulMurray, 477 U.S. at 488-89, the ineffectiassistance claim must itself

have been exhausted in state court. Edwar@sispenter529 U.S. 446, 451-52 (20P0To

adequately exhaust a claim, a petitioner riiastly present” the claim to the state court.

Baldwin v. Reese, 541 U.S. 27, 29 (2004).

New York’s rule of abandonment, particularly gbra se motion for new counsel, is
unlikely to qualify for any of the established reasons to avoid the procedural baecal fe

habeas corpugview. The obvious concern of the rule is that a defendant, having interposed a



request for relief, should not be permitted to keep it in his back pocket, to be relasseppeal
only if he is unhappy with the result of his trial. Moreover, to the extent a defendaiaigpy
with his assigned counsel and does not purgue s application to change counsel, he may
still contend that his counsel was ineffective in various ways if he had grounds to do so (as
petitioner has asserted hared asliscussed below)Petitioner never offered any cause to the
Appellate Division for not having pursued pi se motion —indeed, his appointed appellate
counsel did not even address the state’s abandonment argument. | therefeitheseeause,
prejudice, or miscarriage of justice in upholding the Appellate Division’s rtiisgghe motion
had been abandoned.
. Confrontation Clause/Ineffective Assistance Claim
A. Trial Record

At trial, thesole evidenceonnectingoetitionerto the crimeconsisted of two withesses
who testified about fingerprint evidence. First, a police officer from the Re&€ollection
Team with substantial training in fingerprint collection testified that he obtawegrintsfrom
insideanarmoire in the victimsapartment and placed thean a print card. Second, a police
departmat fingerprint expertRosemarie Simonettestified that she compared the print card
with possible matches from a computer database (likely a database of prior arressdes, bu
didn’t say that) and concludéidat petitioner’s, which was in the datahasatched

She further testified thatfter she had reached her conclusion, asi@eunit'spractice,
she gave both sets of prints to two other experter office one for a blincconfirmationand
the other for dechnical reviewandeach reviewesigned a confirmation slip. The blind
confirmationconsistedf reviewingthe latent prirg and ink printSSimonetti had selected to

confirm that they matad, without knowing which fingers the prints were taken frofie



technical reviewedid the same thing, except he knew which fingers were used, and confirmed
that they matched. Defense counsel did not oljeahy of the fingerprint expert’s testimony
concerning these reviewers

B. Direct Appeal

On direct appeal, petitioner contended that his rights under the Confrontation l@&duse

been violated by the fingerprint expert’s testimony thatreweewershad confirmed her results
after she had reached her opinion. He acknowledged that the point of error was ne¢ghse
trial, but stated as follows

[A]lthough defense counsel failed to object to the admission of this evidence,
appellant dss the Court to reach this issue in the interegisifce.

In the alternative, the Court should reverse and grant a new trial because defense
counsel was inedfctive for failing to object to this clearly inadmissible and
tremendously prejudicial testimongeeStrickland v. Washington, 466 U.S. 668
(1984).

(I'will refer to the argument in the second paragraph as the “ineffasBisgtance excusg.”In
his responsive brief, the District Attorney urged the Appellate Division notdccese its interest
of justice jurisdiction, but he did not mentitre ineffectiveassistance excuse

In rejecting petitioner’s point, the Appellate Division likewidid not efer tothe
ineffectiveassistance excusdt simply held that[t]he defendant’s challenge to portions of the
testimony of the fingerprint expert is unpreserved for appellate reviawe aefendant failed to
object to the testimonyWe decline to redw that claim irthe exercise of our interest justice
jurisdiction” Miller, 102 A.D.3d at 814, 957 N.Y.S.2d at 890 (citations omitted).

C. Section 440 Proceeding
The New York Court of Appeals’ denial of leave to appeal did notl@edssue’s

journey throughhestate courts. Petitiongsroceedingro se, filed a collateral attack on his



conviction under New York Criminal Procedure Law 8§ 440.10, raising the exact same
Confrontation Clauselaim— indeed, it was copied virtually verbatim from his brief on direct
appeal. Thus, it again raised bothe interesbf justiceargumentandthe ineffective assistance
excuseas reasons why the court should hear plaintiff's Confrontation Céageenent In
addition to his Confrontation Clauseeffective assistance claimpetitionercontended that his
counsel had been ineffective for failing to investigate the fingerprint eviddme&investigation
claim”).

In his response, the District Attorney again did not mentionngigective assistance
excuse Instead, he relied oneM/ York Criminal Procedure Lag 440.10(2)(a), which provides
that a 8 440 motion cannot be used to raise an issue that “was previously detemtineed
merits upon an appedtom the judgment . . 7 (Emphasisadded. The District Attorney argued
alternativelythat petitioners<Confrontation Clauselaim was without merit.

The 8§ 440 couraccepted the District Attorney’s argument that@uwafrontation Clause
claim had already been raised and rejetbadhe merits on direct appeal, and thus the court
could not hear it again by reason of § 44(R)@&). The Courtalso rejectedn the merits based
on the recorgbetitioner’sinvestigation claimand his contention that trial counsel had been
ineffective for failing to sufficientlynvestigate and challendglee merits of the fingerprint
expert’s testimony.

The Appellate Division granted leave to appeal the § 440 court’s decision and appointed
counsel. Counsel appointed for petitioner argued that the disposition of the direct appeal should
not control the outcome of the § 440 proceeding because in holding the Confrontation Clause
claim unpreserved on direct appeal, the Appellate Division “[had] not decitie[djerits of that

claim or appellant’selated ineffective assistance clainThus, counsel asserted, the Appellate



Division’s decision on direct appeal did naoleterminé either claim “on the meritsfhe result
being that § 440.10(2)(a) did not prohibit review.

The District Attorney offeed the Appellate Division five options @vhich to affirm the
8 440 court’s decision. Firdte argued that when the Appellate Division declines to exercise its
interestof justice jurisdiction on direct appeal, tltainstitutel a “determination on the merits”
for purposes of § 440.10(2)(a), thus precluding a collateral attack under § 4A6.40irstand
somewhat paradoxicalternative to that theory, the District Attorney argued that if the Appellate
Division disagreed witlits first argument-finding that the clainihad not been determined on
the merits- then the Appellate Division should reject the 8 440 motion because then petitioner
had forfeitecthe claimsince it could have been raised, citing § 440.10(3)(a3.a £cond
alternative, the District Attorney urged the Appellate Division to rejecCthrd@rontation Clause
claim on the meritsAs a third alternative, the District Attorney argued that any error was
harmless. Finally, the District Attorney argued thl#tioughtrial counsefailed to preserve the
claim, that did not mean that he was ineffective (although the argument was set fortlasalely
matter of state law).

The Appellate Divisiorneld that theConfrontation Clause claim was barred from § 440
review by its prior decision on direct appeal that the claim was unpreserved. Theferdpce
in its brief decision to ineffective assistance of counsel was its statemefijdfattrary tothe
defendant’s contention, the Supreme Court could determine from the parties’ soibsnilsat

the defendant was not deprived of the effectisgistance of counselPeople v. Miller, 157

A.D.3d 825, 826, 66 N.Y.S.3d 638, 638-39 (2nd Dejpetve to app. denied, 2018 WL 3392024

(N.Y. Ct. App. June 14, 2018jable)

3 This argument makes no seras®l appears to have been raised to emphtsiz¢éhe Appellate Division had
already addressebé claimon direct appeal.



D. Analysis
1. Standard of Review
For the reasons set forth in the preceding point, the Appellate Division’s decision on

direct appeal that theonfrontation Clauselaim was “unpreserved” creates a procedural bar to
reviewof that constitutional clainm this Court. The more complex questiosésectingwhich
standard of review gbiesto petitioner'sseparateontention that counsel was ineffectioe

failing to preserve the point, offered to excuse the lack of preservation, whsabcéssful,

would overcome the procedural baretiBonerhasexhaustedhis ineffectiveassistance clairto

the extent required by Second Circuit ¢ase SeeAbdurrahman v. Henderson, 897 F.2d 71, 73

(2d Cir. 1990). There is an issue, however, as to whethstabecourtsresolved the issue, or
overlookedit.

The former wouldattract thenarrow standard of reviefer statecourt claimsunder the
Antiterrorism and Effective Death Penalty Act of 1996, 28 U.S.C. § 2254. That is, in
determining whether to grant habeas corpus relief, this Court could only cobsfmteme Court
authority and could issue relief only if the state courts’ holdings were ‘agrity, or an
unreasonable interpretation of” that authorijowever, the AEDPAtandard of review does
not applyif the state courts overlooked the issue even though petitioner duly presented it, or
otherwise failed to decide it. In that case, petitioneldsm would be subject tde novo review

in this Court. _$eAparicio v. Artuz, 269 F.3d 78, 93 (2d Cir. 200The choice between these

standards of reviewg importantin this caséecause the Second Circuit has recently held that the
Confrontation Clause authorities from the U.S. Supreme Court are not sufficietidgt &2

pemit a finding, at least in many scenarios, that the state courts improperlydappie under



AEDPA's deferential standard of revieveeWashington vGriffin, 876 F.3d 395, 407-10 (2d

Cir. 2017).

In Harrington v. Richter, 562 U.S. 89, 99 (2011), the Supreme Court difeckecl

courts to presume that a state courtdesded the merits of a constitutional claim unless there is
an “indication [in the stateourt decision] or state-law procedural principles to the contrary.”
Harringtonwas a case whethe state court summarily affirmed a conviction with no

explanation. But in Johnson v. Williams, 568 U.S. 289, 292-93, 298 (2013), the Court extended

theHarringtonpresumption to state court decisions addressing some, but not all, poitiese
casesfederal courts should presume that the state court has also disposed of the umhddresse
points on the merits.

In the present case, the Appellate Division on direct appeal obviously disposed of the
Confrontation Clause claim on proceduiaher tharsubstantive grounds. Howevas tothe
ineffective assistance claim to excuse his procedural deifaigslhot so clear.The ineffective
assistance excuse is not expressly addressed anywhere in the onisrihere a residual
holding that generally rejects all unaddressed claims.

Johnson offered several non-exclusive considerations to help federal courtsraetermi
whether a petitioner has overcome the presumption that a state court ruled ontthefrae
claim. To the extent applicablhere, those factors and othesspelthis Court to concludthat
the Appellate Division missear determined not to reviepetitionets argument of an

ineffectiveassistance excusand did not resolvie on the merits without explanation

A factor not identified in Johnsaelates to the neamiversal practice of the Appellate

Division, Second Department of disposing of some claims expressly andiothkcgly.

Under this practice, the Second Departmafier discussing the merits of some claims, will

10



almost alwayseference the others by stating “defend&an¢maining clairmare unpreserved or
without merit.” The Second Circuit has held that this general disposition should be veewed a

having decided the “remaining” claims on the riserBeelimenez v. Walker458 F.3d 130,

145-46 (2d Cir. 2006). There was no such general disposition of the ineffestigeance claim
in the instant case; there was no reference to it at all. This suggests thgb¢hatdDivision

simply missedHat claim.

Second, the “argument” on theeiffective assistance excusepetitioner’s direcappeal
brief, althougHegally sufficient to exhaust iinder Second Circuit authorjtyas easy to
overlook. As is typical, t consisted of one conclusory sentence, the very last one, at the end of
the brief point on the Confrontation Clausaim.* No argument was offered in support the
ineffectiveassistance claim.

Third, the District Attorney’s briebn direct appeal also did not reference the ineffective
assistance excuseven though it did addss the alternative interest of justeecuse.This is
most unusual, botim my experiencandin this case, where the District Attornefferedfive
alternatives for denying theéonfrontation Clauselaim on appal of the § 440 motion (one of
which, finally, addressethe ineffective assistance excusethe merits) It may well be that the
District Attorney overlooked petitioner’s brief reference toittedfective assistance excysad

the omission was cardeover to the Appellate Division’s decision. In this regard, | note that

41t may beanomalous that, although thigle sentence is sufficient to exhaust the cla@mAbdurrahma, 897
F.2dat 73, theSecond Circuit and other Courts of Appeals would be unlikely to conbieetaim if briefed in such
a perfunctory manner on direct appegkeUnited States v. Cloy®80 F.3d 396, 409, n. 4th Cir.2012);United
States v. Mitche|I502 F.3d 931, 953, n. 8th Cir.2007);United States v. Charle469 F.3d 402, 408¢th Cir.
2006);Tolbert v. Queens Cb) 242 F.3d 58, 75 (2d Cir. 200Beynolds v. Wagned 28 F.3d 166, 178( Cir.
1997) It seems inconsistent withe comity concern in federal habeas corpus taypresumettat state courts will
reviewan issueahat federal courtesould deem insufficientlypresentedor review

11



there was no reply brief from petitioner, and thus no opportunppitct out the District
Attorney’s failure to address tleeffective assistance excuse

Finally, this conclusion is further suggested by the format of the Appellate Division’s
decision. It tracked the District Attorney’s brigfhich recommendegkjecting the
Confrontation Clauselaim on the merits and declining to exerdigerest of justice jurisdiain,
andwhich madeno mention of théneffective assistance excusk seems a fair conclusion that
the panel deciding the case, having read petitioner’s brief and the Distaotey’s opposition,
decided the case based on the last submission thaturatasts review.

In reaching this conclusion, | accept, although | might have my doubts abeut,
Appellate Division’s implied holdingn the § 440 appetiat its decision to reject the
Confrontation Claugmeffective assistance claim on direct appeas “on the merits” for
purposes of C.P.L. 8 440.10(2)(d).is a state court construing state law and its determination
on that point is not within the province of fedenabeas corpugview. SeeWilson v.
Corcoran562 U.S. 1, 5 (2010)However,it does not follow that | should view its determination
as anything other than a procedural rejection under 28 U.S.C. § 2254(d). The determination of
whether to consider a claim procedurally barred when a state court holds thamiresserved”

is exclsively a question of federal lavieeelLee, 534 U.Sat 375.

| therefore conclude that petitioner has overcome the presumption that the #&ppella
Division on direct appeal decided timeffectiveassistance excusa the meritsl conclude that
the Appellate Division overlooked the claim.

This would normally mandat#e novo review fortheineffective assistance excuse
However, there is still the issue of whether the decision of the § 440 court or the #ppella

Division’s affirmance of thatourt’'sdecisiondecided théneffectiveassistance excusa the

12



merits. If either court decided the issue, then it would be entitled to deferatiizd tharde
novo review in this Court, as it would then the last stateourt decision on the merits that

comes undehabeas corpuzview. SeaVilson v. Sellers, 138 S. Ct. 1188, 1192 (2018).

As described above, neither the § 440 court nor the Appellate Division on appeal from
the 8440 court’s decisioreached the merits of petitionen'geffective assistanaexcuse
Plaintiff's 8§ 440 motiorclearlydistinguistedbetween: (1) the alleged inadequacy of the
fingerprint evidence for the conviction; (2) counsel’s failure to investigatdldued
inadequacy of the fingerprint evidence and his counsel’s failure to object toatlatjuacy; and
(3) theallegedviolation of his Confrontation Clause rights and his counsailark to preserve
that claim. Petitioner’'sineffective assistance excusas ncluded within his Confrontation
Clause clainbefore the 840 court, as it had been on direct appeal.

The 8§ 440 court’s opinion addressed ineffective assistance, but clearly did so bely in t
context of (1) and (2) above. When addressing the Cdafion Clauselaim,the §440 court
accepted the District Attorney’s argument that the Appellate Division’s invocatia
procedural bar on direct appeal constituted a determination “on the merits” for puopose
C.P.L. 8 440.10(2)(a), and thus the issue could not\iewed agaimn a § 440 motion. The
8§ 440 court never mentioned timeffectiveassistance excuser did it find that the Appellate
Division on direct appeal had done so.

The Appellate Division’s decision on appeal from the § 440 court shows that the
ineffectiveassistance excuseas again overlookedl'hat Court rejected théonfrontation
Clauseclaimbased orits prior decisio but did not mention thieeffective assistance excuies

petitioner’s failure to preserwehich, as shown above, had never been addres&mat.Court’s

13



reference to ineffective assistanoets decision dismissing the&l0 motion can only be
understood as responding to theestigation claim, not th€onfrontation Clauselaim.

| therefore conclude thaketitioneris entitled tade novo review of his Confrontation
Clauseclaim ®

2. Merits

To prove that his counsel was constitutionally ineffective in failing to object to the
expert’s testimony, petitioner must meet the familiar-prang test ofStrickland 466 U.Sat
668. First,he must prove that counsel’s representation “fell below an objective standard of
reasonableness” according to “prevailing professiopnains.” 1d. at 688. Second, petitioner
must prove that “there is a reasonable probalitigy, but for counsel’s unprofessional errors,

the result of the proceeding would have been differelot.’at 694;seealsoHill v. Lockhart, 474

U.S. 52, 58-59 (1985). In other words, petitioner “must show that the deficient performance
prejudiced the defenseS3trickland 466 U.S. at 687. For a showing of prejudig¢g he

likelihood of a different result must be substantial, not just conceivablatfington 562 U.S at
112.

As to obgctive reasonablenedke Courtmust firstconsider what would or should have
happened if trial counsel had objected. If there is a reasonable likelihood that thiebje
would have been sustained, or if overruling it would have been reasonably likely to lead to a
reversal on appeal in other words, that the objection wasll-based in law then petitioner has

made gorima facie case that his trial counsel walsjective unreasonable.

5 Murden 497 F.3cat178, is not to the contrary. There, in a § 440 motion, the petitioner cléaekis counsel

was ineffective for a number of reasons. The § 440 court held that thab$dnese reasons could have beerecais
on direct appeal and were therefore procedurally baitdtkld alternatively that the claim&tk merit,” but then
discussed all but one tfe alleged inadequacies of counsehe Second Circuit held that the unaddressed instance
of ineffective assistance should be deemed to have been decided on the meritgasTdased on the “catal’
language of the § 440 that “defendartlaims lack merit,” and on the fact that the other components of the
ineffectiveassistance claim had been addres$égither of those factors is present in the instant case.

14



The transformative holding of Crawford v. Washington, 541 U.S. 36 (2084 )heen

discussed in too many cases to require repetition I8zee.q, Griffin, 876 F.3dat 395.

Principles that can be gleaned from the triumvirat€raiwvfords Supreme Court progeny that
deal with expert witnesses’ reference to or reliance on the work product of, dttiéams v.

lllinois, 132 S. Ct. 2221 (2012) (plurality opinion); Bullcoming v. New Mexico, 564 U.S. 647

(2011); andMelendezDiaz v. Massachusett§57 U.S. 305 (2009), are as follow®) if the

non-testifying participant’s work was prepared withawarrenesshiat it would be used in a
criminal prosecutiorti.e., nontestimonial evidengethen reference to that work by an expert
who formed her own conclusion raises no Confrontation Classe(Williams); (2) if the non-
testifying participant’s work isestimonial andncriminating on its facee(g., analyst

certifications showing that certain substance is cocaias in_MelendeDiaz, or acertification

of abloodalcohol test measuring alcohol above the legal JiagtinBullcoming), then the
certifiersmust be available for confrontation at trial; and (3) if the non-participant’silcotibn
is being offered for a non-hearsay purpose, then it does not pose a Confrontation Clause proble
(Williams).

TheclosestSupreme Courtaseto the instantase, factuallyis Williams. There a
plurality of the Court rejected a Confrontation Clause challenge to the tegtohbambatosan
expert forensic analystFollowing a rape, the policent a DNA sample from the rape kit to an
outside laboratory, €llmark WhenCellmarkdeveloped a DNA profile from the sample and
provided itbackto the policeLambatogan it through a police ddiase of prior arrestees, and
in her judgment based on her expertsdes concluded that the DNA profile match&dliams'’s.

The analystestified to these events at trial.

15



There were two bases for the plurality’s opinion. Ftrst,plurality held thabecausé¢he
laboratory report was not admitted into evidence, but merely testifiedltarbgatosas the basis
of heropinion,the reportwas not offered for the “truth of the matter asserted” and thus could not
give rise to a Confrontation Clause violation. Sectimelplurality held thatbecausé¢he
defendant had not yet been identified as a suspect at the time the DNA testpegfoased
even if the report had been admitted into evidence, it would not pose a Confrontation Clause
problem because the report was prepared primarily for investigative tangorosecutorial
purposes. The Court was influenced by # that the Cellmark report was not inculpatory
standing alone — the prosecutor had to independently prove that the Cellmark sampgtercame
therape kit andhat Cellmark had developed an accurate DNA profile from it tiagal
Lambatoshad to give an opiniothat the pofile that Cellmark developed matched that of
Williams. In that sensé,ambatoswvas not vouching for the accuracy of the Cellmark profile.
She was simply assuming it was accurate, and if so, expressing an opinion oé liMAth
profile compared to those in tliatabase.

Justice Thomas, concurring only in the judgment, disagreed with both bases for the
plurality’s decision, but provided a fifth vote on a different basis. Justice Thbmaght that
there was no Confrontation Clause violation becaus€éfienarklaboratory report “lacked the
requisite' formality and solemnityto be consideredéstimonial for purposes of the

Confrontation Clause.” 132 S. Ct. at 2255 (Thomas, J. concufgugting_Michigan v. Bryant,

562 U.S. 344, 378 (2011) (Thomas, J., concurring)).
Despite its factual similarity, there are important distinctions between this @hse an
Williams. First, theWilliams Court emphasized thtte Cellmark report was merely an

assumption behind Lambatos’s testimony, the accuracy of which the prosecution lwag to pr
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independently. In the instant case, the reviewers’ work played no role in formogeti's
opinion. She reachetler own conclusions prior to and without regard to the subsequent review.

Second, the prosecutorWilliams introduced independent evidence to prove the chain
of custody and, more importantly, the accuracy of the Cellmark profile. Hehengetas
offered to support the reviewers’ conclusions except that they were the s&meastti’s.

Third, and perhaps most importantly, iMdliams court emphasized that the purpose of
Cellmark’s work was not to accuse petitioner or to create evidence for usd at trigrather,]
its primary purpose was to catch a dangerous rapist who was still at lddgat2243 A large
part of this was that Cellmark did not know, and could not ascertain, the identity of the pers
revealedn its profile. “[N]o one at Cellmark could have possibly known that the profile that it
produced would turn out to inculpgtetitioner—or for that matter, anyone else whose DNA
profile was in a law enforcement databasikel’at 2243-44. Although the plurality opinion,
perhaps peculiarly, did not use tieem “non-testimonial” to describe the Cellmark report, that
termaccuratelyconveys the way that the pluraliiewedit.

That was not the case her®nce Simonetti picked out petitioner’s fingerprints from the
database and sent her analysis to the revgewes identity was known. The purpose of
submitting Simonetti’s analysis for additional reviesms to confirm and thereby bolstesd it
would fare better in courtindeed, when the District Attorney finally addressed the merits of the
Confrontation Clauselaim for the first time (on the appeal of the ®4decision), he did not
even argue that the reviewers’ work was-testimonial.

Instead, the District Attorney argued that the purpose of the testimonyoivi@sput the
reviewers’ opinions in front of the jury. Rather, according to the District Aypihe/as “to

explain the steps or procedures that Simonetti was required to follow,” and “t@ affenplete

17



picture of the Latent Print Unit protocol that Simonetti followedlat argumeranticipatedhe
Williams plurality’s holding that if the out-oGourt statemernis offered for a reason other than
its truth, then the Confrontation Clauisenot implicated.

But why did the jury need to knotlie reviewers’ process and, particularly, their
conclusions? | do not see h@monetti’s testhonyabout her unit’s review procegss
relevant excepib enhane the weight of her opinion by conveying that other experts sktared
She did not need to mention them at all for the jury to understand what she did and how she
reached her conclusiortherewas no gap in the analytical process that led to her conclusion.
The jury could have accepted or rejected the validity of Simonetti’s analybsuivever
knowing about the additional reviews. But by having her testify that two others hadchdone t
samework she did, after she did it, and independently reached the same conclusion, the
prosecution effectively obtained three expert opinions for the price of one.

It is a common tactic of proponents of hearsay to contendestanony isnot being
offeredfor the truth of what it asserts, but just to complete the picture or to give background,
which is in effectwhat theDistrict Attorneyargueshere Sometimes that is a fair
characterizatiorut often, the picture is already completeough to explain the expert’s opinion
based omertestimony,and the hearsay contained within it, if taken as true, serves no purpose
other than making thaéstimonymore persuasive than it might be standing alone.

It thus would not have been sufficient for petitioner to cast doubt on Simonetti’s
conclusions tlough crossexamination; he would have had to cast doubt on the independent
analyses by which the reviewers reached the same conclusion. And becausedheyt imer
court, he could not. This lack of opportunity to cregamine the other reviewers violated

petitioner’s rights under the Confrontation Clause.
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To conclude that petitioner could have hadbd objection to the reviewers’ testimony,
however, does not mearfortiori that petitionehas mestricklands first prong—that trial
counsel’s failure to object was objectively unreasonaBl&ial lawyer is not required to make
every colorable objection. His action or omission must be judged without the benefit of

hindsight. SeeStrickland 466 U.S. at 689; Mayo v. Henderson, 13 F.3d 528, 533 (2d Cir. 1994).

That consideration is important here because petitioner’s trialwdarch201Q That
was five years after the sea chaimg€onfrontation Clause jurisprudenetected by the

Supreme Court i€rawford but it was only a few months after the Supreme Court’s decision in

MelendezDiaz, and well before the oth@rawfordprogeny addressing the problem of expert
testimony thatncluded reliance on owfcourt forensic testing by someone other than the
expert witnesslndeed, one of the reasons that the pluralityitiams offered for its
conclusion was that “[flor more than 200 years, the law of evidence has perimtigatt of
testimony given by the expert in this cas&32 S. Ct. at 2228Stricklanddoes notequire an
objectively reasonable attorney to predict future, potential developmentslanth8eeSmith

v. Murray, 477 U.S. 527, 536 (1986); Jameson v. Coughlin, 22 F.3d 427, 429-30 (2d Cir. 1994).

In addition, as the Second Circuit has recently recognized, the applicaGoavabrdto expert
testimony that incorporates other, nestifying forensic workemains too unsettled in some
caseseven as of this writindp permithabeas corpus relief under the deferential standard of
AEDPA. Giriffin, 876 F.3d at 407-10.

Nevertheless, although the question is close, | cannot view couiaglel's to object as
objectively reasonable. First, as noted above, there was no tacticalteeesfoain from
objecting. Itis not as if there was an abundance of forensic evidence and Sia@stitthony

aboutthe reviewers was in some haystack. This case was all mmfihgerprints, and if there
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was anything defense counsel codttto diminish Simonetti’s testimonyt, should have been
done. Secondhis case is a clear step beydidliams — the reviewers’ opinions were not
necessary foSimonetti to reach her opinion and prosecutor used the reviewers’ opinions to
confirm Simonetti’s view that the cringeene finggrints belonged to petitioner. They were
rank hearsay and triggered precisely the Confrontation Clause problems identdr@sviord

An objectively reasonable trial attorney should haaagnizé hearsay and its constitutional
implications, even in 2010.

This is confirmed by the state of New York caselaw at the tim&eople v. Rawlins, 10

N.Y.3d 136, 157, 855 N.Y.S.2d 20, 34 (2008), the New York Court of Appeals had held that a
latent fingerprint comparison report by a nestifying experviolated the Confrontation Clause
(althoughin that case¢he Court found the erravasharmless). As a New York trial lawyer,
petitioner’s counsel should have been familiar with the case by 2010.

The only argument that could be raised in defense of trial counsel’s inaction was tha

unlike MelendezDiaz andRawling Simonetti's testimony about the reviewers did not have the

formality of the certificateand reports which the Supreme Court and the New York Court of
Appeals, respectivelyound testimonial.But the reviewers’ conclusions served no purpose
other than enhancing the probative value of Simonetti’s testimony for purpgaeseiting that
testimony in courtand thus were just as testimonial as the outeoift statements Melendez

Diaz and Rwlins

Having determined that counsel’s failure to object was objectively unreasgihabl
Court must considegtricklands secondorong, prejudice, which here requires the Court to ask
whetherthere a reasonable probability that without Simonetti’snbesty about the reviewers,

the jury would havacquitted. See466 U.S. at 687. Like the question of objective
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reasonableness, the question of prejudicdose because Simonetti's testimony provided the
only evidence that petitioner had committed the crihiéhe juryfound Simonetti’s testimony
insufficient to establish petitioner’s guilt, it would have had to acdfhie questiorthus
becomes:to what degree did Simonetti’s invocation of the reviewers enhance her testimony?

Despite the centrality of Simonetti’s testimony the case, | conclude thatthditgoortion
of her testimony concerning the reviewers is put in context, petitioner cannchisibarden of
proving prejudice.Her testimony about the reviewers was briefh Y2 page out of 29 pages of
direct testimony. The bulk of h&gstimony concerned the process that sheopatly undertook
in reaching heconclusion that the prints belonged to petitioner, without reference to the
reviewers. On crossxamination, ial counsel attacked the reliability of her process as well as
certainassumptions in the art of fingerprint comparigself butdid not mention the reviewers.
And in closing arguments, neither the prosecutor nor the defense mentioned the reviewers
disaussing the impact of her testimony.

| therefore conclude that petitioner was not materially prejudiced by $itiien
testimony about the reviewerBecause he has not met the requiremen&ratkland he has no
means to avoid the state law procedbial

[11. Sufficiency of the Evidence

In his amended petition, petitioner raises additional grounds that, read lipeistily
into a claim that the evidence was insufficient to convict him. He contéhyithe evidence
suggested that the burglar was tbemmate of thérother of one of the victimbecausehe
brother had a key to the apartment; (2) there was no forced entry into the apd@jrtést
burglar apparently knew where the money was, which again points to a suspect who had a

relationship with the victims.
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Plaintiff did not challenge the sufficiency of the evidence on direct appeal. sTihat i
only time thatNew York law permitted the issue to be rais&#beN.Y. Crim. Proc. Law
§ 440.1@2)(c). Under these circumstances, the claim is deemed exhausted and procedurally

barred. SeeMcKethan v. Mantellp292 F.3d 119, 122 (2d Cir. 2002)hereis no cause to

excuse the procedural bar the sufficiency of the evidence claim based on ineffective
assistance of counsel because petitioner never raised that particular clarecbapgieal.
Carpenter529 U.Sat451-52 Nor is there any basis for finding manifest injustice.
Accordingly, | reject the legainsufficiency claim a procedurallyarred.
CONCLUSION
The petition is denied and the case is dismisBetause “reasonable jurists could
debaté whether petitioner’s Confrontation Clause/ineffective assistance ofebciaim

“should have been resolved in a different manr@liatk v. McDaniel529 U.S. 473, 484

(2000), the Court grants a certificate of appealability as to the follossugs only: (1) whas
the standard of review for petitioner’s claim that the procedural defahil$ @onfrontation
Clause claim shdd be excused by the ineffective assistance of his counsel; and (2) if the
standard of review ide novo, was petitioner’s counsel constitutionally ineffective for failing to
preserve the Confrontation Clause clai®e28 U.S.C. § 2253(c)The Courtsalso grants leave
to petitioner tgproceedn forma pauperis on appeabn the same claimsSeeCoppedge v.

United States369 U.S. 438, 444-45 (1962).

SO ORDERED.
Digitally signed by Brian M.
Cogan

Uu.S.D.J.

Dated: Brooklyn, New York
July 20, 2018
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