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[. Introduction

The decision by the Court of Appeals for the Second Circuit in this case, redo@ing
district court tahear ditigation broughtby a retiree t@n adverse City of New York pension
decisior—after relevanissues had been raiseaind rejectedh a New York article 78
proceeding—incorporatesan undesirable practic&eeKing v. NYCER95 F. App’x 10 (2d
Cir. 2014) (summary order). New York should consider how such cases ought to be processed
within the state, modifying, as necessatatesubstantivéaw and procedur® avoid appeals to
federal court§rom New York City Employees’ Retirement System (“NYCER88cisions
respectingcity pensions.

What is required is a single state cause of action challergihthe same timethe
accuracy of the administrative decision denyangension claim, a possible due process claim, a
possiblebreach of contract claim, and any otbejection The gravamerbased on one factual-
legal disputeis the same in all such causafsaction. The issues should ddjudicated, where
practicableadministratively before a final adverse decision is made by NYCERS.

The opportunity that the plaintiff had to challenge the denial of his pension claim was
arguablyfully treated in his article 78 state proceedil@ge infraPart VI.A; Order of the
Supreme Court of the State of New York County of Kings, Jan. 23, 2012, ECF3N\ai. @11
(“It is no moment that petitioner maintains in his petition that NYCERS breached itsotontra
with him, violated certain fiduciary duties and committed fraud. The Court haslecetsi
petitioner’s remaining arguments and find[s] them to be without merit.”). Pldfetdt to
appealrom the adverse State Supreme Court decision. That should have been the end of the
litigation. Nevertheless, plaintiffistituted aseparatéederal constitutional claim in this court
based on the same factdedial dispute which had been before the articl&ug@reme Court

Justice His claimwas dismisseth this courtbecause all of his claims had previously
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apparently been considered and delg@State Supreme Court JusticeeeHr’'g Tr. 15:14—
17, Nov. 25, 2013 (“[Thi$ederal districtourt is] barred from reviewing the Article 78 judge’s
decision. You should have appealed that [decision] in the state court. [This coattas] n
reviewing court [for] state actions. [It's] an entirely different coystem.”) The view of the
Court of Appeals for the Second Circait remand that there wadealeral constitutional
independentlaim distinct from plaintiff’'sarticle 78 claimhas revealedn unsatisfactory
procedural difficulty inallowing repetitive clains. See infraPart VI.C;King, 595 F. App’x at
11-12.

A second kick down the road thecity administrativeerror should not be afforded in
any efficient modern procedural systeraven though there is logic to thexleral appellate
ruling based on thigmitations of the statarticle 78 proceeding (homogenizing the limited scope
of medieval British writs of review) There is a single factufdgal disputeover a claim for an
increased pensiamat should be disposed of in one litigation, in one state court, statee
judge,on the merits The short fourmonth statute of limiations, which plaintiff faced in the
article 78 proceeding, exacerbatespghaceduralsubstantive problem.

The law of New York City on retirement benefits is arcane. Benefits consthiftlgsa
result of negotiations for wages and collateral benefits. Pension righda@iof the negotiating
vectors. New employees’ wages and other benefits are balanced against thessdsr
workers who are looking forward to higher pensions as opposed to higher wagesolinésa
involved are enormous. New York City projects that it will pay direct dollar pensidt 582
billion in fiscal year 2015, plus other benefits, such as medical cBeeOffice of the New
York City Comptroller, Bureau of Fiscal and Budget Studi@zsnments on New York City’s

Preliminary Budget for Fiscal Year 2016 and Financial Plan fadal Years 20152019at 1



(2015), http://comptroller.nyc.gov/wp-content/uploads/documentd/3-£ommentsPreliminary
Budget.pdf (last visited July 30, 2015). Wherever possible and practicable, individuahpensi
decisions should be made by state administrative bodies and state courts withaaritinteby

a federal court.

Plaintiff, David King, a former employee of New York City, claims that he isge
cheated out of a portion of his city pension. Defendant, NYCBREtains that current
payments & proper.

The Court of Appeals for the Second Circuit, in its remand reversing the tridscourt
dismissal of the complaint, indicated that “the district court may wish to consider &namb
[bases for dismissal]”; they includes judicata statute blimitations, anddue processKing,

595 F. App’xat 1112. This suggestion has been followed.

The precise questigrosed: Is plaintiff's “retirement” status dictated by the date on
which he was entitled to start receiving pension benefs lfis “payability date”) under Tier 4
(see infraPart V (facty andPart IV {discussingdlier 4 pensionscheme))or by the date on
which he applied for Tier 1 reinstatemesgé infraPart V (facty andPart IV discussingier
reinstatemen}? The court finds-as detailed below-that plaintiff's “retirement” status is
governed by the date on which he filed for reinstatement, so he is entitled toTheghker
benefits retroactively.

Plaintiff has stated a valid claim. Defensesesf judicataand statute ofrhitations do
not apply. Supplementary jurisdiction will be exercised over the state breamtti@fot claim.

See?28 U.S.C 8§ 1367All other claims are dismissed.



The letter of August 5, 2015 from NYCERS, providing “NYCERS's publications on
Vestingfor Tier 4 members,” does naffectthe holding of this memoranduntSeeletter from
Teresita V. Magsino, Aug. 5, 2015.

II. Plaintiff's Work History

The history of plaintiff’'s work for the city is, in brief: he worked for Newrk City’'s
Environmental Pri@ctionAdministration from 1971 to 1977; in 1984, he became a “bridge and
tunnel officer” for the New York Triborough Transit and Tunnel Authority (“TBJ;Adnd he
left voluntarily in 2000. The details of his pension journey are set forttiranPartsV and VI.

His age and work history complied with all pensioguieements as claimed by plaintiff

[1l. Context: Public Pensiors
A. Background

In the United States, public sector pensions are offered at federal, staieahhevels of
government. A government pension plan is defined as “a savings device wherein gavernme
agencies (and sometimes their employees as well) make regular canslluring their
employees’ careers.” Lowell R. Ricket&ate Pension Plans in Peril: The Need for Reform
Liber8 Economic Iformation Newsletterd010), https://research.stlouisfed.org/ pageone-
economics/uploads/newsletter/2010/201009.pdf (last visited July 30, 2015). “The collective
savings for all employees in a plan are invested in intbessting securities.’ld.

“Typically, retirees collect a predetermined monthly payment based on |draghvice
and average wage toward the end of their caredds.’A funding gap, however, “develops if
contributions to the plan plus investment earnings are less than the current and figfite be
promised to retirees.1d.

Federal court intervention in expensive and complicated atateitypension plans—
under severe fiscal and political pressure—should be avoided.
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B. Protections Afforded
1. Contractually Protected under State Law

Forty-one states, including New York, protect pensions under contract theeeliz
FarmerHow are Pension Pretted Statdy-StatgJan.28, 2014), http://www.governing.
com/financel01/gopensionprotectionsstateby-state.html (last visited July 30, 2015ge
infra PartIX.A (discussing breach of contract theory in New York with respect to pension
entitlements) Legislators are prohibited from passing laws that impair pension contracts
previously entered into, whether public or privaBeeFarmer,supra The protections provided
pursuant to contract theory vary by sta@mpare, e.gProtect Our Benefitg. City and Cnty.
of San Francisco235 Cal. App. 4th 619, 628 (2015) (“A public employee’s pension constitutes
an element of compensation, and a vested contractual right to pension benefitsugpmmues
acceptance of employment.” (citation omittedy)th infra Part IV (explaining that, under New
York law, pension rights are protected enthe stateanstitution as a contractual relationship
that vests in employees by the terms of the applicable statutory scheme).

2. Constitutionally Protectedunder State Law

Seven states, including New York, have a constitutional provision that spécsicaes
that public pension plans create a contract between the state and participantesnfSiese
Farmersuprg see also, e.gN.Y. Const. art. V, 8 7 (“[M]embership in any pension or
retirement system of the state or of a civil division thereof shall be a comireglationship, the
benefits of which shall not be diminished or impaired.”); Mich. Const. art. IX, § 24 (“The
accrued financial benefitd each pension plan and retirement system of the state and its political
subdivisions shall be a contractual obligation thereof which shall not be diminished oetnpair
thereby.”); lll. Const. art. XIll, 8 5 (“Membership in any pension or retirersgsem of the
State, any unit of local government or school district, or any agency or instrutyethtieof,
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shall be an enforceable contractual relationship, the benefits of which shall notitistted or
impaired.”).
3. Constitutionally Protected under Faderal Law

Six states, including New York, take the approach that pensions are protected as a
property right under the due process clause of the United States Constigeiarmer suprg
seealso, e.g.Morris v. NYCERS129 F. Supp. 2d 599, 606—-07 (S.D.N.Y. 2001) (holding former
city employee had property interest in right to receive benefits of his nneimntén city pension
systemsubject to the due process clause (collecting cadédggys v. W. Virginia Consol. Pub.
Ret. Bd. 704 S.E.2d 738, 747 (2010) (citations omitted) (“[T]he realization and protection of
public employees’ pension property rights is a constitutional obligation. Thecaratot divest
the plan participants of their rights except by due procesdfill)y. State Employees Re
Comm’n 851 A.2d 320, 328 (2004) (“It is undisputed that, if he complies with the governing
statutory conditions, he has a constitutionally protected property right to a penssih’be
(citing Pineman v. Oechslj88 A.2d 803 (1985)kert. denied59 A.2d 561 (2004)

IV. New York City’s Pension Scheme

Section 7 of article V of the Constitution of the State of New York provides:
After July [1, 1940], membership in any pension or retirement
system of the state or of a civil division thereof shall bendéraotual
relationship, the benefits of which shall not be diminished or
impaired.
N.Y. Const. art. V, 8§ 7.
The City of New York provides benefits to retirees under five pension programs:
(1) New York City Boardof Education Retirement Syste(2) New York Cty Fire Department
Pension Fundi3) New York City Police Pension Fun(4) New York Gty Teachers’

Retirement Systenand (5) NYCERS.SeeOffice of Payroll AdministrationPension Plans



http://www.nyc.gov/html/opa/html/tax_breaks/pensiplans.shtml (last visited July 30, 2015).
This case involves NYCERS, the largest of the five pension systems withitythélci

Membersip in NYCERS is broken down into five distinct tierSeeNYCERS,
Comprehensive Annual Financial Report 13 (2014), https://www.nycers.org/
(S(glyo0z45takldtqji2grig45))/Pdf/cafr/2014/CAFR2014.pdf (last visited July 30, 2015)
(“NYCERS 2014 Final Report”) (The five tiers are Tiers 1, 2, 3, 4, and 6. Legislation that
created Tier 5 is applicable to state, not,@Brsion programs). Tier status is determined by the
time period during which a pension member became a city empliyee.

The concept of tiered retirement benefits, born in 1973, was part of an effortNgvthe
York State legislature to combat the risrgsts of pension programSee Lynch v. City of New
York 16 N.E.3d 1204, 1206 (2014). An employee’s tier membership status controls the amount
of benefits received during retiremend. at 1208-1209. Construed most simply, tier status
affects the beefit multiplier applied to an individual’'s number of years of service multiplied by
his or her final average salar$(ee, e.gFiscal Policy InstituteHow Much Does the Tier 6
Proposal Reduce Employee Retirement Ben@fii$2), http://www.fiscalpolicy.org/
FP1_ReducedPensionsUnderTier6_20120309.pdf (last visited July 30, 2015). The higher one’s
tier status number, the lower the benefit multiplier.

Individuals who joined city government prior to July 1, 1973 are considered “Tier 1”
members.SeeNYCERS 2014 Final Report at 13. Their benefits are not subject to a specific
statutory schemeld. Tier 1 Plan B members, which the plaintiff in this suit was for a period of
time, seeHearing Transcript (“Hr'g Tr), July 27, 2015, are eligible to receive the following
benefits at age fiftfive:

e For each year of credited service: 1.53 percent of final salary;



e Pension for employee contribution to pension accourd, (
“increased takénome pay” or “ITHP”); and

e Annuity of accumulated declarations.
Id. at 26. Members of Tier 1 are eligible to receive benefits from agdifittyup until death.
SeeNYCERS,Options for Tier 1 Memberk (2009), http://www.nycers.ord?df/forms/923.pdf
(last visited July 30, 2015). NYCERS also provides alternative options whereby rmeraber
opt to receive a reduced amount of benefits during their lifetime, with the iagbelance
being paid to designated beneficiariéd. at 2-3.

Tier 2 and 3 members, neither of which issatie in this case, are subject to distinct
statutory schemes. Those who joined the system after July 1, 1973, but before July 27, 1976,
who hold what has come to be referred to as “Tier 2” status, are subject toldridlthe
Retirement and SociakeSurity Law (“RSSL”) (“Limitations Applicable to New Entrants"pee
NYCERS 2014 Final Report at 13. “Tier 3" members, those who started working foryta cit
or after July 27, 1976, are subject to article 14 of the RSSL (“Coordibsealator Retirement
Plan”). Id.

In 1983, a new statutory framework for the provision of retirement benefits to public
employees was implemented under article 15 of the RSSL (“Coordinatechiestirelan”). Id.
This statute governs Tier 4 status and is at issuesicéise.ld. It reads in pertinent part:

[T]he provisions of this article shall apply to all members who join
or rejoin a public retirement system of the state . . . and to all
employees who would have been eligible to join or rejoin such a
retirement gstem on or after such date but in lieu thereof elected an
optional retirement program to which their employers are thereby
required to contribute . . . .

[Plersons who . . . enter the employment of a public employer which
participates for such employees in the New York city employees’

retirement system . . . shall be required to become members or shall
be eligible or ineligible for membership in such retirement system
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or pension fund in the manner provided for by the relevant

provisions of the New York city administrative code and other

relevant laws and rules and regulations . . . .
N.Y. Retire.& Soc. SecLaw § 600(a), (b)(2).

In 1988, the Coordinated Retirement Plan was amended to expand the retirement rights of

individuals working for the Triborough Bridge and Tunnel Authority (“TBTA”) who dfiedi
for a reduced retirement agkl. at 88 650-51. A New York City TBTA employeea$igible
for a reduced retirement age if he or she, like plaintiff, held the position of “bridgarams t
officer.” 1d. at 8§ 650. Section 650 of the RSSL explains that the reduction in retirement age
provision:

shall apply to a member of [NYCERS] . . . who holds the position

of bridge and tunnel officer . . . with the [TBTA], and . . . received .

. . an appointment tohis] position from a competitive civil service

list[.]
Id.; see alsd?aul M. Coltoff,et al, Pensions and Retirement Syste&®A N.Y. Jurisprudence
§ 341 (2d ed. 2015 értain positions within the TBTA allow emplegs to retire at an earlier
agewithout the loss of service retirement benefits).

RSSLsection 651 (a)(ii) provides that, for each full year of covered employment, a plan

member fnay,” i.e,, is entitled te—but it is not mandatory-kavetheretirement age reduced by
“four months.” N.Y. Retie. & Soc. Sed.aw 8 651(a)(ii) (emphasis added). The provision

states in pertinent part:

A member described in section [650] of this artitiay. . . retire
without reduction of his or her service retirement benefit prior to the
attainment of theormal retirement age . . . . For each full year of
covered employment occurring prior to January [1, 2009] which is
subsequent to December [31, 1970], his or her normal retirement
age shall be reduced by four months.

11



Id. “Normal retirement age” means “agéy-five for a member of Tier one, and age sikiyp
for a member of Tier two, three or fourld. at 8 652(a).

Tier 4 TBTA members holding eligie positions pursuant to RSSL section 650, who
have worked for twenty years or more, are eligible to receive fifty peotémeir final salary for
the first twenty years of credited service, for up to thirty ye8eeNYCERS 2014 Final Report
at 54.

In 1999, the New York legislature permitted individuals who left public service, bhut the
returned, to reapply for membership status in their original tleegN.Y. Retire. & Soc. Sec.
Law 8 645(2). The law is referred to as “Chapter 646 of the Laws of 1999.” The statlgearr
relevantpart:

Notwithstanding any other provision of laany person other than

a retiree of a public retirement systemvho previously was a

member of a public retirement system and whose membership in

such public retirement system ceased by reason of

() insufficient service credit,

(i) withdrawal of accumulated contributions, or

(i) withdrawal of membership, upon rejoining such public
retirement system or another public retirement system, shall be
deemed to have been a member of his or her current retirement
system during the entire period of time commencing with and
subsequent to the original date of such previous ceased

membership, provided that such person

(a) makes application therefor to the administrative head of
his or her current public retirement system, and

(b) repays the amount refunded, if any, at the time such
previous membership ceased, together with interest at the
rate of five percent per annum compounded annually from
the date of such refund through the date of repayment.

Upon such reinstatement of date of membership, such member shall
be entitled to all the rights, benefits and privileges to which he or

12



she would have been entitled had his or her current membership
begun on such original date of membership|.]

Id. (emphasis and paragraph breakdeal). A year later, in an attempt to clarify the intricacies
of Chapter 646 of the Laws of 1999, NYCERS issued apage brochure clarifying eligibility
requirements SeeNYCERS,Membership Reinstatemgi2000), http://www.nycers.org/
pdf/forms/905.pdf (last visited July 30, 2015). The following question and answer aippta
text:

Am | Eligible for Reinstatement?
How do | find out if | am Eligible for Reinstatement?

You must be a member of NYCERS to be eligible for reinstatement.
If your membership in NYCERS or any other New York State
retirement system was terminated prior to your current membership,
fle a Membership/Tier Reinstatement Form (Form #181).
NYCERS will then verify your eligibility and send you a statement
of any costs ass@ted with your reinstatement.

Id. (emphasis in original).
In 2001, amendments to RSSL article 15, and sectiorc@&pécifically, permitted TBTA
Tier 4 employees to receive additional benefits following the completion of tweatg of
qualifying servce. Subsection 60d(c) reads in relevant part:
Service retirement benefits. . . .
1. A participant in the twentyear/age fifty retirement program:

() who has completed twenty or more years of credited
service; and

(i)  who has attained age fiftand

(i) who has pa, before the effective date of retirement, all
additional member contributions amderest . . . required
...;and

(iv) who files with the retirement system of which he or she is
a member an application for service retirement setting
forth at what timéhe or she desires to be retired; and

13



(v) who shall be a participant in the tweiyyar/age fifty
retirement program at the time so specified for his or her
retirement;

shall be retired pursuant to the provisions of this section
affording early service retirement.

2. ... Notwithstanding any other provision of law to the contrary, the
early service retirement benefit for participants in the twenty
year/age fifty retiremengrogram who retire pursuant to paragraph
one of this subdivision shall be a pension consisting of:
(A) an amount, on account of the required minimum period of
service, equal to orealf of his or her final average salary;
plus
(B) an amount of credited service, or fraction thereof, beyond
such required minimum period of service equal to one and
onehalf percent of his or her final average salary.
N.Y. Retire. & Soc. Sed.aw 8 604¢(c). The requirements of the statute are conjunctigie.
To be considered “retired” pursuant to this provision an application for pension besetfiitsg’
forth” a date of retirement is mandatorg. “[R]etirement applications are sedkecuting as of
the date a member specifies in her retirement applicati@neene vIeachers Ret. Sys. of City
of New York435 N.Y.S.2d 455, 460 (N.Y. Cnty. 1980) (collecting cad@igrne v. Valentine
52 N.E.2d 890, 893-94 (194@Where a statute commands an officer or board to retire an
applicant for retirement and to grant a mtient benefit when the necessary condition for
retirement actually exists, the retirement is not complete until such officeaat bas obeyed
the command of the statute. If the applicant can show facts which leave no rabmdrercise
of discretion by the officer or board under a duty to complete the retirement, obddi¢émee

command of the statute may be in proper case compelled by order of the courfhe. . [T

retirement remains incomplete until every step required by the statute haskieee).ta
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Where a TBTA member resigned from service emhpleted “fivebut less than twenty
years of credited servicevesting is automatic. N.Y. Retire. & Soc. Seaw § 604¢(d)
(emphasis added). The vested benefit becomes “payable” on the “earliest date” ttndesgon
member could have “retirddr service” if he or she had not resigndd. But the member need

not retire on the earlier datdhe TBTA vesting provision sals:

1. A participant in the twentyear/age fifty retirement program
who:

() discontinues service as a [TBTA] member, other than by
death or retiremengnd

(i) ... prior to such discontinuanampleted five but less
than twenty years of credited service.;and

(i) has paid, prior to such discontinuance, all additional
member contributions and interest (if any) required by
subdivision e of this sectioand

(iv) does not withdraw in whole or in part his or her
accumulated member contributions . . .;

shall beentitled to receive a deferred vested bepgfit

2. ... Upon such discontinuance , suchdeferred vested benefit
shall vest automatically[and] shall become payable on the
earliest date on which such discontinued member coale
retired for servicaf such discontinuance had not occurréd

3. Such deferred vested benefit shall be a pension consisting of an
amount equal to [2.5] percent of such discontinued member’'s

final average salary, multiplied by the number of years of
credited service.

Id. (emphasis added). The vesting provision does not specify that a Tigsber credited with
less than twenty years of service shall be considered to be retired on this datkeer vested

retirement benefit becomes payable.
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V. Pension History of Plaintiff
A. Tier 1 Status: 1971-1977

Plaintiff David King started working for the Environmental Protection Administnatio
(“EPA”) on May 19, 1971, at the age of twenty-nirfg&eeHr’'g Tr., July 27, 2015; Application
for Tier Reinstatement, June 16, 2006, ECF Noat-&7 (“Application for Tier
Reinstatement”) (reproduced in Part ¥.Oeclaration of Teresita V. Magsino, Assistant
Corporation Counsel of the City of New York, in Support of Defendant’'s Memorandum of Law
Addressing the Issues Identified on Remand by the United States Court @l #fgpehe
Second Circuit 1 5, June 3, 2015, ECF Nol137Magsino Decl.”) (explaining that plaintiff
would have reached the age of fifisne on November 16, 2000, thereby indicating that he was
born on November 16, 1941). For retirement purposes, he was considered a Tier 1 rfieember.
On April 14, 1977, at the age of thirlye, King left the EPA to join the private sector.
SeeHr’'g Tr., July 27, 2015. He withdrew all the contributions he had made to his Tier 1 pension
plan. Id.

B. Tier 4 Status: 1984—2000

In 1984, King became a TBTA employeBeeDeclaration of Plaintiff David King in
Support of Opposition to NYCERS’ Motion to Dismiss { 2, June 3, 2015, ECF NoaBg-5
(“King Decl.”); Magsino Decl. 1 5. He worked as a bridge and tunnel offiseeHr’g Tr., July
27, 2015. Having joined the TBTA after 1983, plaintiff was considered a Tier 4 employee for
retirement purposesSee supr#&art IV (discussing citypension scheme)He resigned from his
TBTA position after sixteen years, at age fifty-eight, on August 19, 28@eeKing Decl. | 3;

Magsino Decl. § 6. He did not file an application for retirement ben&isKing Decl. 3.
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C. Application for Reinstatement to Tier 1 Status

Although the precise date is unknown, sometime in 2004, plaintiff learned by his own
effort that former Tier 1 members could apply for reinstatement to Tier 1.stdtds4. He did
so. Id. And,on October 25, 2005, NYCERS informed him that his request had been reviewed
and that he was eligible for reinstatement to Tier 1 stafexl etter from NYCERS, Oct. 25,
2005, ECF No. 2 at 2-3 (reproduced below)The letter additionally indicated thaince
reinstatement to a prianembershipccurs the “reinstatement is irrevocable” 1d. (emphasis
in original). Thisundoubtedly led King to believe that the Tier 1 assignment was correct and

would not be changed.
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NEW YORK CITY EMPLOYEES' RETIREMENT SYSTEM
Mzt OnLY: ALL OTHER SERVICES:

335 Apams STREET, 340 Jay Smur

Sune 2300 MEZZARINE

BrROOKLYN,NY | 1 201-3751 Bmoww»hhr’ I JEDI 2751

Tew: (347) B843-3000
AcTING EXECUTIVE DIREGTOR: MILTON ARCH

October 25, 2005
David King . eSS
#3D Revisep A
-
Member # 834715
Dear Member:
The New York City Employees’ Retirement System, (NYCERS), has evaluated your reguest for
membership/ Lier reinstatement, in accordance with Chapter 646 of the Laws of 1999, and we have

determined that you meet the eligib Tequirements to remstate your prior membership period(s).
The cost to reinstate your prior membership(s) is determined by the sum of $1,397.17 you had
previously received as a refund, at the time your membership terminated, plus 5% interest
‘compounded dnnuaily from the daize of the refund to the date of repayment.

To complete the reinstatement process, a ]mnp—sum paymem in the amount of $§§§5_§§. must be
made payable to NYCERS and received within 30 days of the date of this letter. You may however,
elect to transfer funds from your 457 or 403 (b) Deferred Compensation Plan to cover only your cost
to reinstatement. To do so you must contact Deferred Compensation right away and request an “In
Service Distribution Form™, Be sure to attach a copy of this letter to the form before submitting it for
' payment. You may reach Deferred Compensation at (212) 306-7760. However, NYC Transit
Authority employees must dial (866) 682-7567 and NYC Health and Hospital employees must dial
(800) 458-6333. All fund transfers must be received by the lump sum due date indicated above.
Failure to remit payment on time will result in the automatic cancellation of your application.

As a result of you completing the reinstatement process, your NYCERS effective date of
membership will change from 2/16/84 to 5/19/71. Additionally, if the reinstated prior membership
was a Tier 1 or Tier 2 membership, your Tier will also change and you may incur a deficit in your
aeccount as a result, If your reinstatement calls for a change in Tier, be sure to read the “Tler
Change™ section of this letter, Qncs avE I : - ship, the
is irrevocable, If your reinstatement has resulted in your ehgt'bzhty to file an election to part:c:pate
in another retirement plan(s), you will find the required forms enclosed for your submission. Please
refer to the filing timeframe listed on the form(s) which, begins from the date of this letter,

"(OVER)
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kingIl-834715.doc
Pape 2 of 2

nERcHaNGE M TIERI O miern

i i ill be assigned a

. reinstatiog a Tier 1 or Tier 2 prior membership, you will be | :

hoy NYCE mmm;:h;;ﬁmggg r:te of contributions you are :eqmred to paaer vggl}imm

MERS are likely to incur a deficit in your NYCERS mmb:r;l‘:;:hammmm pm sk a

aﬂditional’ﬁ you will need to pay, now or after yous rennstmamnellwith bos requmired L

Tier 1 or Tier 2 NYCERS membership account up-to-datcl i, o e
W&b:lﬁons. Tf we have determined that a deficit would result, the Jump

gyroii deductions schedule are noted below:

3 Deficit does not exist

E = “ﬁt)s’ln Non-tax deferred (non-41 :?) mmiﬁn%n ‘
i i - - . t
%}Exﬁ{l‘n:l:efmz;n&hlh) contributions= N/A (Payroll deductions for this deficit are
not available until deficit in non-414h is paid).

i for a deficit in
Deferred ensahonﬁmdscmmotbeu_aedtopay r
yous smm mm“::'ﬁfm?oo: Failure gmgy any deficit will resfu'lt in the reduction of your
m beneﬁl:mnnuntorinsomcases it may prevent you from retiring. |
ence, dressed stamped envelope for the submission
i we have enclosed a self ad env i
Ail.so ﬁorlyour mwu;v;?ymmt(s). If you are remitting more tha?‘ one gl) Tamp a::ml payment, p!
Wm% the payment type (i.¢. “reinstatement cost” or “deficit paymen ).

p.S. You must elect Plan B on the enclosed Tier I membership application to be cligible for
réﬂrementsineeyoudonothawﬂyeauofserﬁee.

Very truly yours,

James Licitra
Member Services

Eight months later, on June 16, 2006, NYCERS received King’s Tier 1 reinstatement

paperwork. SeeApplication for Tier Reinstatement (reproduced below).
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NEW YORK CITY EMPLOYEES® RETIREMENT SYSTEM
FoR DFAGE UsE Oy
ML Onue: ALl OTHER SERVICES: o 7
335 ADams STREET, 340 Jay STREET, R z N
BUITE 2300 MEzzARINE LEVEL gl i 2] 1 SR

Broonrurn, NY | 1201-3751  Broonurm, NY | 1201-3751
MRETIREMENT AND BENEMFIT S

TeL: (34T 6433000
= Cuane DAL

Membership/Tier Reinstatement o asnbRYICE

This application is for any member who had a former membership with NYCERS or any othet New York City or New York
State_public_retirement system, and who now wants to_apply to purchase reinstatement of that former membership
status. If eligible, this reinstatement could change your Tier and membership date, and may affect your contribution rate
and various retirement benefits. The FACT SHEET on Page 3 contains only brief explanations of the requirements and
obligations associated with membership reinstatement. Complete details are available on NYCERS Membership
Reinstatement brochure (Form #905) which you can obtain from our website or from any NYCERS representative. Should
you have any questions, please feel free to contact our Call Center at 347-643-3000.

CURRENT INFORMATION
Membership Number M Social Security # —
FirstName DAV D v v s s , Middle Initial £33
LmN;;ﬁK;.fJ.G,—.......,..,.J,..-

S | N Teeet TRSE, O (S e | [ :Zl‘\Aqu:nbeLE |=£_ L
. i
City. 5(?:0[01 ﬁ AR v S e a1 State d ¥y ! | : 2.5

Home Phone Number Work Phone Number (I L1 1): TN N 1 R R B N |

Former Member Information
1T you are applying for more than one former membership, please enter the information for each one separately - this form
allows for up to three such entries. NYCERS will provide you with a cost letter for each entry.

1. First Former Membership /[/lf f, & ‘
Name of Retirement System 1 N T O YU, o PO T POV

Former Member Number (if known) I_(fl_@l_.llit._l_l
Dates of Service  From: |0rsl i'il {qjlf Tot ldf‘l,l(‘{l{‘% 77

YYYY Y ¥Yvyy

Same Last Name as current information? Y N[]

If no, please provide us the full name used during such membership

2. Second Former Membership

NameofRetirement System L1 1 v 1 ¢ 1.1 a4 3 0 1 1 3 41 1 1

Former Member Number (ifknown) L1 1 1 1 1 3

Dates of Service From: /2 III-I T T O PR e
MM D D Y ¥ Yy Mo o b b AR S R

Same Last Name as current information? 'Y O N[

X no, please provide us the full name used during such membership

Form # 181
Page 1 of 3

In use heginning November 2005 r
Membership Reinstatement

Sign this form and have it notarized, Page 2 }
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NEW YORK CITY EMPLOYEES' RENREMENT SYSTEM

ML OnLY: AL OTHER SERVICES:

335 Apams STREET, 240 ey STREET, it
SuTE 2300 MEFTANINE LEVEL ST A

Srooktrn, NY [ 12013781 Broowun, NY_ L1207 :3?.':,[
RETIREMENT AND BENEFITS

TeL: (347) G4A3-30000.5 T
z 7 ‘ i ; T
Membership Number M:I L 6 r_)_| Socia:Sed

Execumnvie Dmecion: Duse D‘ALESSANDRO

Al ‘;}i’-—\‘ e
eI
3. Third Former Membership :
Name of Retirement System -4+ 1 ¢ 1 0 ¢ 4 1 1 4 4t 53 4
Former Member Number (ifknown) L4 3 1 1 1 3§
Dates of Service From: |__ |I| 1 T R T To: Lt |I: 1 III PR R N
MM D D Y Y YY M M oD D ¥ ¥y Y

Same Last Name as current information? Y [] N[]

If no, please provide us the full name used during such membership

NYCERS must receive this application ptior to your retirement date. If you have already filed your retirement papers, or
will in the very near future, please provide us your expected NYCERS retirement date here. I I
L L "L 1 J' L

M M oD D \: '\: ¥ Y’
1 understand that by signing this form, 1 anf confirming that the information on this form, to the best of my knowledge,
is correct. ‘/j
{_- .
Signature of Member Date fp. é’ll { / !é’ J .w—%
A M M DD Y Y Y Y
This form must be acknowlcdged befork a(Nntary Public or Commissioner of Deeds

State of I:I County of f |

On this I:l day of | J [2 0 ared before me :he above named,

l .’//})-Lwewdﬂiﬁm,“- own to me to be the

individual described in and who executed the :¥gomg inghryinpd “ﬁnd‘)icw si?e@zcknﬂwledge to me that he or she exe-

cuted the same, and that the statements containgl therein areﬂrﬁd’e

Signature of Notary Public or |
Commissioner of Deeds

an official seal, affix it.

|
Official Title \

,,"_‘_ :ffg f;gz ..-—-'"""'-.
Bxpiration Date of Commission \:/// | e

HAVE YOU MOVED RECENTLY?
Old Address: New Address: (check box if same as above) D
vt begfanhg Now a0 [ Sign this form and have it notarized, THIS PAGE | Form # 181
Membership Reinstatement Page 2 of 3

Id. (emphasis added).
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The last page of the application form, titled “Membership Reins&tefact Sheet,”
indicated that those eligible to apply for reinstatement are: “Active memberpretiously lost
membership rights with NYCERS or any other New York public retirementrayste .”

Membership Reinstatement Fact Shé€F No. 12 at 8

Case 1:13-cv-04730-JBW-LB Document 1-2 Filed 08/22/13 Page 8 of 35 PagelD #: 27

NEW YORK CITY EMPLOYEES' RETIREMENT SYSTEM
MaL OHLY: ALL OTHER SERVICES:

335 ApAma STREET, 340 Jar STREET,

Suite 2300 MEZZANINE LEVEL

Brookivs, WY | 12003751 Broowkork, NY | I201-3750
A ’ o= TEL: 1347) G643-3000

3 P A . A = MLE s

RETIREMENT AND BE E.‘LE FITS Executve DIRECTOR: DiNE D'ALESSANGRD

Membership Number 1 1 1 1 11 Social Security #1011 4 L4 1 4

MEMBERSHIP REINSTATEMENT FACT SHEET

Who Can Apply?
Active members who previously lost membership rights with NYCERS or any other New York public retirement system

may apply.

On December 17, 2007, Fabyane Carter, the Supervisor of NYCERS’ Vesting Unit,
notified King that he was entitled to a “deferred retirement allowance” ptrsudier 1, dating
from June 16, 2006, “the date [his] valid Member/Tier Reinstatefoent(Form 181) was
received by NYCERS.Letter from NYCERS, Dec. 17, 2007, ECF No2 &t 10 (“December

17, 2007 Leter”); Applicationfor Tier Reinstatement. The letter read as follows:
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Dear David King:

Our records indicate that you have a vested right to a deferred retirement allowance under the

above-mentioned Tier I membership, which according to our records was on June 16, 2006%.

Therefore, enclosed is an Application for Payment of a Vested Retirement Benefit Tier 1 apd 2
Mempbers (Form 261). After proper completion and acknowledgment befc_:«re a notary public or
commissioner of deeds, please return to our office along with a proof of birth request.

Please be aware, that if your application is received in our office without proof of birth,
your form will be filed without action.

Very truly yours,

...
Ms. Fabyine Carter, Assoc. R. B. E.
Supervisor, Vesting Unit

Enclosure _
*the date your valid Membership/Tier Reinstatement form (Form 181) was received by NYCERS

December 17, 2007 Letter (emphasis added).

Electing to baeinstated as a Tier 1 member, King paid NYCERS the lump sum of
$11,462.55, the full amount NYCERS had requestekl etter from NYCERS to King, Sept.
4, 2008, ECF No. 1-2 at 29-30 (“Decision Letter”) (reproduzsdw).

On January 9, 2008, plaintiff received the following correspondence, acknowledging that

his “payability form” was received on January 8, 2008—the date being in bold type.
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NEW YORK CITY EMPLOYEES' RETIREMENT SYSTEM
Mai. ONLY: ALL OTHER SERVICES:
335 Apams STREET, 340 Jar STREET,

N Y E R Sure 2300 MEZZAMINE LEVEL

BrRoOoKLM,NY | | 201-3751 BrRookun,NY | 1201-3751
2 e F Tew: (347 643-3000
ME N = EXECUTIVE DIRECTOR: DIANE D'ALESSANDRO

January 09, 2008 —C

hY

§use

David King
Apt 3D

Subject: Letter of Acknowledgment

Member #183683

Dear David King:

This letter serves to acknowledge the receipt of the following information you submitted to the
New York City Employees’ Retirement System (NYCERS).

[0 We have received your Intent to Vest form on . You will be notified of your eligibility for a
vested benefit by mail in the near future.

B We have received your payability form on January 08, 2008,

0 On , we received your payability form. However, your payability form will be filed without
further action because of the following:

O The form was received 90 days before your retirement date. A new form may be
submitted :( give a time period or other instruction).

[ The form was not notarized.

O The form was not signed.

O You are not a member of NYCERS.

O Other:

O Other:
Please retain this letter in a secure place for future reference.

Sincerely,

ébj. eCarter, Assoc. R. B E.

Superwsor, Vesting Unit

All Calls Answered By

NYCERS Call Center Visit our Website at:

Phone: 347-643-3000 www.nycers.org
WHulk\my unit\Westing\SENT LETTERS\M#183683, Payability form Acknowledgement.doc

Letter from NYCERS, Jan. 9, 2008, ECF No. 1-2 at 23.
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Payment of King’s Tier 1 benefits startaebund March 2008SeeKing Decl. § 11
D. Denial of Tier 1 Reinstatement Application
Six months later, King was informed that his reinstatement to Tier 1 status wafin er

andthathe would be relegated to Tier 4 stat@eeDecision Letter (reproduced below).
Case 1:13-cv-04730-JBW-LB_ Document 1-2 _Slled ARl 3rrRagerdt o RebPage! B+ 48

Mai. OnLy: ALl OTHER SERVICES:

335 ApaAus STREET. AAG Jay STREET,

Sute 2300 MEZZAHINE LEVEL
Brookues, MY 112013751 Brookun.NY [ L2ai-375]

Ter: (3473 $43-3000

RETIREMEN T AND BEN EFITS ExecuTive DIRECTAR: DIANE D' ALESSANDRG
q
September 4. 2008 %
i

Mr., David King

Re: M# 834715
P# 338442

Dear Mr. King:

1 am writing in response to your most recent inquiry dated July 18, 2008 and telephone

communications with Mr, Norman Rosenfeld regarding your effective date of retirement and the
pension benefit payable to you.

A thorough review of your meinbership file has been completed. It has been determined
that your reinstatement from Tier 4 to Tier 1 was processed in error since you were retired under
Tier & effective November 16, 2000, when you filed the application for tier reinstatement. By law
an application for tigr reinstatement must be L ile an activ 1ber, Therefor ;

Accordingly. your retivement henefit should have been payable under your Tier 4
membership with a payability date of November 16, 2000, However, you are currently receiving
a monthly retirement aillowance calculated under Tier 1 Plan B with a payability date of June 16,
2006. As a result. there is a difference in the amount of your pension payments based on the tiers
and payability dates as indicated in the table below.

Annual . Amount you should
Tier | From To Allowance have been Paid Difference

$9307.66 | $0.00 (89.307.66)

$49.210.10 (includes
11/16/00 08/31/08 $ 6,240.80 $38,192.00 COLA: $584.49) $11,018.10
Total $47,499.66 $49,210.10 $1,710.44

06/16/06 | 08/31/08 | 519,835.87

Effective with the September 30. 2008 payroll. you will begin to receive your Tier 4
monthly pension payment in amount of $555.78 ($520.06 + 35.72 COLA). You will also receive
the adjustment payment in the amount of $1,710.44. The Tier 4 Retirement Resolution will be

mailed to you shortly.
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In addition, you will receive a refund of the lump sum payments originally paid by you on
November 17, 2006 for the cost of tier reinstatement ($5.917.83) and deficit (85.544.72) w1t.h
interest at 5% compounded annually up through September 18, 2008, The total refund due you is
$12.541.62, of which $11,462.55 is principal and $1,079.07 is interest.

Furthermore,

membership is established your pension would he terminated and you would become a restored
pensioner, When this is accomplished. you could begin the tier reinstatement process again. Keep
in mind that in order to fully reap the benefits of a restored pensioner you would have to earn at
least three years of additional membership service. Otherwise, the benefit payable on your second
retirement will be the total of the first retirement benefit under Tier 4 plus an additional pension
calculated under Tier 1 Plan B for the service rendered in the second membership. For all service
to be calculated under Tier 1 Plan B you would have to render at least three years in the second
membership.

I hope this clarifies the questions concerning your retivement. If you have any further
questions, I can be reached at (347) 643 —3114.

Very fruly yours.

(s e
Andrew Feneck
Director of Operations

¢: Norman Rosenfeld

Andrew N. Feneck

Director of Operations

Phone: 347-6843-3114

Fax.  347-643-3800

E-Mail: afeneck@nycers.nye.gov WWW.NYCErs.org

Id. (emphasis added). No notice in the letter indicated that King could challengdvarse

financial decision before NYCERS or any court.
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Reliance in the penultimate paragraph of the letter to reentry into servioerelevant.
SeeN.Y. Admin. Code § 13-178 (“Benefits uponeatry into membership; after retirement.”).
Plaintiff was not seeking reentry.

E. Tier 4 Pension Benefit Payments

Since September 30, 2008, King has been receiving monthly checks froleR&YiG
the amount of $555.78d. This amount represents his pension benefits under the Tier 4 plan.
Id. It is approximately $1,000 less per month than the amount he would receive under Tier 1.
SeeDecision Letter Feneck Aff. I 15.

VI. Procedural History
A. State Claim

On August 25, 2011, plaintiff brought an article 78 action in New York State Supreme
Court, Kings County.SeeCompl. T 26(b), Aug. 22, 2013, ECF No. 1 (“Compl.”). He sought to
vacate and set aside the September 4, 2008 decision denying his application &tenegmgtto
Tier 1 membership statu§eeOrder of the Supreme Court of the State of New York County of
Kings, Jan. 23, 2012, ECF No. 1aB89-11.

Deferdant submitted a “Crogsotion” to dismiss the petition, claiming the femonth
limitations period applicable to article 78 petitions, as set forth in section 21 70Y bid’s
Civil Practice Law and Rules, had expirdd.

On January 23, 2012, the N&erk State Supreme Court dismissed plaintiff's petition as
untimely, finding the substantive claims “to be without meritl? Judgment was entered in
favor of defendantld. The entire decision read:

Petitioner David King commenced this Article 78opeeding
seeking to vacate, annul and set aside the decision of the New York
City Employees Retirement System (NYCERS), and its Deputy
Director, Andrew Feneck, dated September 4, 2008, which denied

his application for reinstatement to Tier 1 membership.
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Respondents appeared in the proceeding and submitted a cross
motion to dismiss the petition on the ground that it was not
commenced within the four month limitations period set forth in
CPLR§ 217.

It is well settled that to commence a timely proceedingyamt to
CPLR Atrticle 78, “a petitioner must seek review of determination
within four months after the determination to be reviewed becomes
final and binding[.]” A determination becomes final and binding
when it has an impact on the petitioner, whichhis tase, was. .
when the petitioner was notified of NYCERS determination that his
application to be reinstated to Tier 1 membership was being denied.
Notably, petitioner admitted in his petition that NYCERS notified
him of its determination around this time. Inasmuch as petitioner
did not commence this proceeding until August 25, 2011, more than
three years later, the petition must be dismissed as untitheyno
moment that petitioner maintains in his petition that NYCERS
breached its contract with him, violated certain fiduciary duties and
committed fraud.

The Court has considered petitioner's remaining arguments and
find[s] them to be without meritAccordingly, it is thereby Ordered,
Adjudged and Decreed that judgment be entered in favéineof
respondent dismissing petitioner’'s petition. This constitutes the
decision and order of the Court.

Id. (citations omitted) (emphasis added).

B. Federal Claim

Plaintiff filed the instant actiopro seon August 22, 2013SeeCompl He asserted that
the state court improperly dismissed his claims on the merits withoutcorglan evidentiary
hearing. Id. aty 26(b). Alleged were violations of (1) plaintiff's constitutional right to due
process; (2) breach of contract and breach of fiduciary duty pursuant to sectioticieo¥/avf
New York State’s Constitution, New York law and NYCERS'’ rules and regulataos;

(3) violation of section 349 of New York’s General Business Law (“GBlL).at 1-2.

Additionally, as part of his due process argument, plaintiff claimed to hawesliff

conscious pain, suffering, and mental anguish, in the amount of $100,000, and other losses, as a
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result of NYCERS' revocation of his Tier 1 membersHhigh.at 15. Thesdamages are not
being awarded since recovery is based on contract, not due pr8eesmfraPart XI.

Plaintiff moved to void and nullify the judgment of the New York Supreme Court
pursuant to Federal Rule of Civil Procedure 60(b)&gePlaintiff's Memorandum in Support of
His Motion to Void and Nullify the Judgment of New York Supreme Court, Kings County, Aug.
22,2013, ECF No. B-at 4-7.

On October 16, 2013, NYCERS moved to dismiss the federal complaint and deny
plaintiff's Rule 60(b)(4) motion with prejudice&SeeDefendant’s Motion to Dismiss 1, Oct. 16,
2013, ECF No. 10. Defendant contended that plaintiff was barred from bringing such a claim
pursuant to th&ookerFeldmandoctrine andes judicata SeeDefendant’s Memorandum of
Law in Support of its Motion to Dismiss the Complaint Pursuant to Rule 12(b)(1) and6)2ib)(
the Federal Rules of Civil Procedure and in Opposition to Plaintiff's Motion PursuBRuie
60(b)(4), Oct. 16, 2013, ECF No. Boat 2-3, 11-12, 16-18.

On November 25, 2013, the district court held a hearing on defendant’s motion to dismiss
and plaintiff's Rule 60(b)(4) motionSeeMinute Entry for Motion Hearing re First Motion to
Dismiss for Lack of Jiisdiction and~irst Motion to Dismiss for Failure to State a Claim by
NYCERS, Nov. 25, 2013, ECF No. 17. Defendant’s motion was granted pursuanRtmottex
Feldmandoctrine sinceéhe statearticle 78 judge had decided all plairisftlaims,see suprdart
VI.A; plaintiff's motion was dismissedSeeOrder & Judgrent, Nov. 25, 2013, ECF No. 15. It
was held that the court was barred from reviewing the article 78 decisamtearing
Transcript of November 25, 2013, in Letter with Transcript and Order and Judgsesd s/

the Court, 14:23-15:3, 16:3-12, 17:2-3, 18:21-24, Dec. 12, 2013, ECF No. 18.
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C. Appeal and Remand

Plaintiff appealed.SeeNotice of Appeal, Dec. 23, 2013, ECF No. 19.

On December 10, 2014, the Court of Appeals for the Second Circuit issued a summary
order. SeeSummary Order of United States@bof Appeals for the Second Circuit, Dec. 10,
2014, ECF No. 2Xing v. NYCER95 F. App’x 10 (2d Cir. 2014) (samdj.(1) affirmed the
district court’s judgment insofar as it dismissed plaintiff's Rule 60(b)(4) mdtivoid the state
court’s article 78 judgmenkKing, 595 F. App’x at 12(2) ruled that plaintiff's due process action
was not barred by tHiRookerFeldmandoctrine,id. at11; and (3) vacated the district court’s
dismissal of plaintiff's due process complaint, remanding the case forrfpribeeedingsd. at
12.

The matter was remanded with the appellate court suggesting that the disttict cour
consder (1) whether plaintiff’'s claim was barred tBs judicata (2) whether his federal due
process claim was barred by the thyear statute of limitations; and (3) whether plaintiff stated
a plausible federal due process claith. The summary order dhe Court of Appeals for the
Second Circuit reads in pertinent part:

King's action is not barred ByookerFeldmanbecause he does not
solely complain of injuries caused by a state court judgment. Rather,
he complains of NYCERS'’s decision to deny him Tier | benefits.
That decision predates higtele 78 proceeding, and so could not
have been caused by those proceedings. . . . TherBooker
Feldmandoes not preclude King's action against NYCERS, except
in one respect.

In his complaint, King challenged a decision rendered in a prior state
court action dismissing hisrAcle 78 proceeding against NYCERS
as timebarred. King apparently filed a Fed R. Civ. P. 60(b)(4)
motion in the district court below to “void” the state court judgment.
TheRookerFeldmandoctrine would preclude King's efforts to void

the state court judgment, but King is no longer challengnag t
judgment.
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On remand, the district court may wish to consider a number of other
defenses. First, NYCERS moved below to dismiss the complaint
based on the doctrine of res judicata, but the district court apparently
did not reach the question, as itchtiat it lacked jurisdiction to hear
King's claims. Res judicata bars a subsequent aetionolving
either the same plaintiffs or parties in privity with those plaintifs
from asserting claims that were, or could have been, raised in a prior
action thatresulted in an adjudication on the meritBlYCERS
argues that a state court dismissal on statute of limitations grounds
is a merits decision. We have held that a New York state court time
bar dismissal does not preclude bringing the same claim in another
jurisdiction with a longer statute of limitations. We have since
guestioned that holding, however. If the district court is going to
rely on the doctrine of res judicata, it must address this question.

Second, even assuming King is not precluded from pursuing his
federal due process claim, there exists a question as to the timeliness
of any such claim. King's due process action is governed by the
threeyear statute of limitations applicable to 42 U.S.C. § 1983 suits.
NYCERS denied Tier | benefits to King in 2008 and he filed the
instant action in 2013, well more than three years after the denial,
but the district court may wish to explore whether tolling or estoppel

might apply. . . .

Finally, even if King’s suit is not barred by res judicata orstla¢ute

of limitations, he must still plead a plausible due process claim. Our
Court and others within the Circuit have held that the availability of
postdeprivation Article 78 proceedings in the NYCERS pension
context is generally constitutionally aded@ process even where
the process internal to NYCERS was not wholly adequate, or where
the plainiff failed to timely file an Article 78 complaint. The district
court may wish to consider whether King has stated a plausible
federal due process claim in light of these cases.

Id. at 11-12(citations omitted).

VII. Motion to Dismiss
A. Standard

The same standard of review applies to motions to dismiss brought under Rule 12(b)(1)
and Rule 12(b)(6) of the Federal Rules of Civil Proced&ee Lerner v. Fleetd®k, NA.318
F.3d 113, 128 (2d Cir. 2003) (concluding that the standard of review on a motion to dismiss

under Federal Civil Procedure Rule 12(b)(6) is “substantively identical” to ther&eCivil
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Procedure Rule 12(b)(1) standarf)A] complaint must contain sufficient factual matter,
accepted as true, to state a claim to relief that is plausible on its f&slectoft v. Iqbgl556

U.S. 662, 678 (2009) (citation omitted). On a motion to dismiss for failure to state a claim, a
cout must accept the plaintiff's “factual allegations as true, drawing all rellsoimderences in
plaintiff's favor.” Friedman v. Maspeth Fed. Loan & Sav. Asshin. 13CV-6295, 2014 WL
3473407, at *2 (E.D.N.Y. July 14, 2014) (citation omitted). “The issue is not whether a plaintiff
will ultimately prevail but whether the claimant is entitled to offer evidence to sugby@or

claims.” Bell Atl. Corp. v. Twomb|\550 U.S. 544, 583 (2007) (citation omitted). It is the “legal
feasibility of the complaint,and not the weight of the evidence, that must be asseSgealco

v. MSNBC Cable L.L.C622 F.3d 104, 113 (2d Cir. 2010) (citation omitted).

B. Consideration of Matters Extraneous to Complaint

A court “may consider the facts alleged in the complaint, documents attactied t
complaint as exhibits, and documents incorporated by reference in the compthiat.111;
Turkmen v. HastyNo. 13-1002, 2015 WL 3756331, at *20 (2d Cir. June 17, 2015) (summary
order) (same). Documents not incorporated by reference may be consideretheleamplaint
“relies heavily upon its terms and effect,” thereby rendering the docunmeegral” to the
complaint. Mangiafico v. Blumentha$71 F.3d 391, 398 (2d Cir. 200@)tation omitted)see
also Faulkner v. Bee63 F.3d 130, 134 (2d Cir. 2006) (“[l]f a document is ‘integral’ to the
complaint, it must be clear on the record that no dispute exists regarding theieityhe

accuracy of the documen{g€itation omitted).

32



VIIl. Due Process

A. Law

The fourteenth amendment to the United States Constitution provides that no person shall
be deprived of “property, without due process of law.” U.S. Const. amend. XIV.

The types of property interests protected by the Due Process Clause

are not defined by the Constitution itself, but are instead “defined

by existing rules or understandings that stem from an independent

source such as state lawules or understandings that secure certain

benefits and that support claims of entitlement to those benefits.”
Morris, 129 F. Supp. 2d at 606 (citation omitted).

A litigant may bring a cause of action for violation of rights pursuant to the doegs
clause of the United States Constitution via section 1983 of title 42 of the Unites Gtate
(“section 1983). See Aronson v. NYCER&7 F. Supp. 226, 228-30 (S.D.N.Y. 1991).

Asserting a section 1983 claim requires a showing that: (1) the defendant actrecblordef

state law; and (2) the defendant’s action resulted in a deprivation of the pkirdititutional
rights. See Washington v. Cnty. of RocklaBd3 F.3d 310, 315 (2d Cir. 200%yilliams v.

N.Y.C. Hous. Auth335 F. App’x 108, 110 (2d Cir. 2009) (summary order) (same). NYCERS is
an actor under color of state law for purposes of a setfi88 claim.See, e.gCampo v.

NYCERSS843 F.2d 96, 99 (2d Cir. 1988).

1. Equitable Tolling and Equitable Estoppel

The statute of limitations for a section 1983 claim is three y&@as, e.g., Connolly v.
McCall, 254 F.3d 36, 40 (2d Cir. 2001). It is well settled that the federal courts have the power
to toll statutes of limitations borrowed from state law in appropriate circunestaBiee Johnson
V. Ry. Express Agency, Ind21 U.S. 454, 465 (1975) (“[Clonsichtions of state law may be
displaced where their application would be inconsistent with the federal poligyrlying the
cause of action under consideratignKaiser v. Cahn510 F.2d 282, 286—87 (2d Cir. 1974)
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(“Although the state statute of limitatis most analogous to the civil rights claim is borrowed,
the question of when the claim for relief accrued remains a question of fedetal la
In practice, resolution of the tolling question involves striking a
balance between protection of the substantive federal policy under
consideration on the one hand and protection of the policy behind
the statute of limitations on the other hand. The plaintiff’'s conduct,
particularly his diligence in pressing his claim also is taken into
account.
Meyer v. Fratk, 550 F.2d 726, 729 (2d Cir. 1977) (citations omitted).

Recent Court of Appeals for the Second Circuit cases have narrowed the application of
the equitable tolling doctrine to “rare and exceptional circumstances, in whicty éspa
prevented in some extraordinary way from exercising his rigtgarbor v. N.Y.C. Dep'’t of
Educ, 362 F. App’x. 157, 159 (2d Cir. 2010) (quotigrilli—-Edelglass v. N.Y.C. Transit Auth.
333 F.3d 74, 80 (2d Cir. 2003)RBut see, e.gRodriguez v. Holme®63 F.2d 799, 805 (5th Cir.
1992) (“We find that Rodriguez as best he could poaselitigant diligently pursued his claims.
He filed this civil rights action immediately after his exhaustion of state law remdslyeso
means can this litigant be regarded ash\glept’ on his rights. Further, Rodriguez did not lull
the defendants into believing that the section 1983 claim would never be raiseditidricit
omitted)).

Equitable estoppel may be invoked where a plaintiff was aware of his causembaitt
delayed in bringing it because of the defendant’s cond8eg Dillman v. Combustion Eng’g,
Inc., 784 F.2d 57, 60 (2d Cir. 1986). “This doctrine is applicable where, for example, ‘the
defendant misrepresented the length of the limitations period or in sayneled the plaintiff

into believing that it was not necessary for him to commence litigatidtobie v. ObstNo. 14-

CV-57S, 2015 WL 4208639, at *4 (W.D.N.Y. July 9, 2015) (citation omitted) (denying equitable
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tolling, but emphasizing that the compitafailed to allege that the post-deprivation grievance
procedures available were inadequate).

Equitable estoppel applies to denial of pension benefit cases where NY CERSdalil
inform a pensioner of his or her right to challenge its determination in an @Rigeceeding,
andof the applicable foumonth statute of limitations period. “[Clases establish Hftdr a
government benefit has been denied, due process requires clear and explicit notice not only of
the basis of the denial but also of the opportunity for redre®rris, 129 F. Supp. at 610-11
(emphasis added) (finding “NYCERS was required to advise [plaintiff] wehtgr clarity of his
right to challenge [his denial of benefits] through an Article 78 proceedidackson v. Roslyn
Bd. of Educ.652 F. Supp. 2d 332, 345 (E.D.N.Y. 2009) (“[l]t is conceivable that the letter from
defendants’ counsel . , relaying the determination that the plaintiff was ineligible for health
insurance benefits, could give rise to a Due Process dl#ifailed to notify the plaintiff of the
basis for this determination or failed to provide the plaintiff with adequatemiatayn regarding
his right to contest the determination$ge alsdViemphis Light, Gas and Water Div. v. Craft
436 U.S. 1, 1415 (1978) (finding that final notice contained in municipal utility’s bills, stating
that payment was overdue and that service would be discontinued if payment was not made by
certain date, was not reasonably calculated to inform customers of availafjiiitycedure for
protesting proposed termination of utility service, and thus unjustifiably deprivemhuerst of
notice to which they were entitled under due process claggyer v. NYCERS317 F. Supp.
1039, 1045 (S.D.N.Y. 1989) (ruling that noticélicating that NYCERS was terminating
plaintiff's benefits violated due process because it did not describe the procedunadsting
the termination; the notice “present[ed] him witfas accomplirather than a meaningful

opportunity to rebut” the findingshicNair v. N.Y.C. Hous. Auth613 F. Supp. 910, 914
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(S.D.N.Y. 1985) (holding that notice provided to public housing litigants was insufficient
highlighting that “[i]t would cost virtually notihg to give applicants notification . . . of the
procedures open to them to seek redress”).

Notice of the right to contest should be given, and it should be done in plain language.
See David v. Heckleb91 F. Supp. 1033, 1043 (E.D.N.Y. 1984) (findihgtdetermination
letters by administrative bodid#isat fail toenable a beneficiary “to determine either the actual
basis” of an adverse decision or whether the determination made “has been calctiatdgi’co
deniesindividualsthe “opportunity to meethe case against thém “An elementary and
fundamental requirement of due procesang proceeding which is to be accorded finality is
noticereasonably calculated, under all the circumstarioespprise interested parties of the
pendency of the action and afford them an opportunity to present their objeéttiSt®uchler
v. Shah 891 F. Supp. 2d 504, 520 (S.D.N.Y. 2012) (emphasis added) (qivemghis 436
U.S. at 13). Equitable estoppel must be applied wihere is dailure to provide suchotice.

2. Procedural Due Process Claim

Procedural due process claims require a party to satisfy three elenfestsdentify a
property rightsecondshow that the government has deprived him of that right{harttishow
that the deprivation was effected without due proceairned v. Town of Oyster BagF.
Supp. 3d 245, 254 (E.D.N.Y. 2014) (citihgcal 342, Long Island Pub. Serv. Emps., UMD, ILA,
AFL—CIO v. Town Bd. of Huntingtp81 F.3d 1191, 1194 (2d Cir. 1994)) (emphasis added).
The Court of Appeals for the Second Circuit teeked and changed course in dealing
with the procedural due process claukéhasruledvariously. For example, it has found that
individual’s right to due process is violated when there is no hepriagto the termination of a
protectable interest, despite the availability of a post deprivation heauclg as an article 78

proceeding.Compare Patterson v. Coughlin61 F.2d 886, 893 (2d Cir. 1985) (finding that
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where it was not impossible to accord inmapFedeprivatiorhearing prior to subjecting him to
administrative segregation, a postdeprivatiditie 78 proceeding or action for damages in the
Court of Claims, was inadequate to meet requirements of due praaéissjellenic Am.
Neighborhood Action Comm. v. City of New YaxklL F.3d 877, 882 (2d Cir. 1996) (finding that
where there “is an adequate state postdeprivation procedure to remedy a rabidi@ary, a
deprivation of property or liberty,” section 1983 is not the appropriate vehicle under which t
bring a due process claimsge also Krimstock v. Kell$06 F.3d 40, 60 (2d Cir. 2002) (“Each of
our due process cases has recognized, either explicitly or implicitiypgbause minimum
procedural requirements are a matter of federal law, theyoaiminished by the fact that the
State may have specified its own procedures that it may deem adequate foindejeha
preconditions to adverse official action.” (quotinggan v. Zimmerman Brush Cd55 U.S.

422, 432 (1982))Ahmed 7 F. Supp. 3d at 254 (“The Supreme Court . . . distinguishes between
(a) claims based on established state procedures and (b) claims based on randoomnizeciaut
acts by state employees.” (citing case8\it see Fleming v. Kerlikowsk201 F.3d 431, at *1

(2d Cir. 1999) (unpublished opinion) (“Plaintiff argues that . . . an administrative hesring i
necessary when the deprivation occurs pursuant to an official policy or a predetalde of
conduct. We can see no reason to make the distinction the plaintiff suggests. Our ¢ecisions
furthermore, are to the contraree, e.glInterboro Institute, Inc. v. Fole@85 F.2d 90, 93-94
(2d Cir.1993) (holding that an Article 78 petition presented sufficient post-deprivation process
to challenge an auditordecision to disallow payments to a junior college based on
predetermined criterialpberlander v. Perales740 F.2d 116, 120-21 (2d Cir. 1984) (holding
that an Article 78 petition presented sufficient process to challenge medicalirsement

rates seby a panel according to a predetermined protocol).”).
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No procedural due process claim exists if the lack of due process prior to timatiem
of the protectable interest at issue occurred “based on random, unauthorizgdssats
employees.”’Ahmed 7 F. Supp. 3d at 254. A claim does, however, stand where the deprivation
at issue occurred “based on established state procedidedri Ahmed the court explained
that, in determining whether a procedural due process claim has been shownhatsden
established state procedures are distinguished from claims based on random,inedatbisr
by state employeedd. Where a plaintiff alleges a deprivation pursuant to an established state
procedure, the state can predict when it will occurianius in the position to provide a
predeprivation hearingld. Under these circumstances, the availability of a postdeprivation
procedure, such as an article 78 proceeding, does not itself satisfy due prpaessients.ld.

By contrast, when a plaintiff brings a procedural due process claim based on random
unauthorized acts by state employees, because the state could not have predibed that
deprivation would occur, a postdeprivation hearing, such as an article 78 proceedingnig the
form of due process that can be made availalde.

The Supreme Court has held that some process may be

constitutionally requireghrior to the deprivation of a property right

in many circumstances. Specifically, while pdsprivation

remedies might satisfy due process “where the State is truly unable

to anticipate and prevent a random deprivation,” it is also true that,

“in situations where the State feasibly can provide a predeprivation

hearing before taking property, it must do so regardless of the

adequacy of the postdeprivation remedy.”
Minima v. NYCERSNo. 11CV-2191, 2012 WL 4049822, at *6 (E.D.N.Y. Aug. 17, 2012)
(quotingZinernon v. Burch494 U.S. 113, 132 (1990)kport and recommendation adopted
2012 WL 4049978 (E.D.N.Y. Sept. 13, 2012).

In Patterson plaintiff, a state inmate, was charged with assault and “interference with an

employee” after a fight broke out between twdividuals, neither of which was plaintiff.

38



Patterson 761 F.2d at 888A hearing was convened, but plaintiff was prevented from calling
any witnesses in his defense, and the prison failed to interview any wittiessesy have
supported plaintiff's story that he was attempting to help break up the faylat 889.
Sentenced to sixty days of solitary confinement, he appelledlhe judgment was affirmed.
Id. An article 78 proceeding resulted in dismissal of the plaintiff's petitidn.A federalpro se
complaint resulted in dismissal at the district court level.

On appeal, the Court of Appeals for the Second Circuit found that plaintiff had been
denied an adequapeedeprivatiorhearing. Id. at 890. A minimum,the state wasequired to
provide plaintiff with the opportunity to prepare and voice a defeltse?[T]he state, through
its agents, was obligated to provide an adequate hdafogethe decision to discipline
[plaintiff] was made final.”Id. at 893 (emphasis in original). This requirement, the court wrote,
rendered “a postdeprivation hearing, by way of an Article 78 proceeding or an action f
damages in the Court of Claims, . . . inadequate, by definition, to meet the requirehokemts
process.”ld.; seealsoWalker v. Bates23 F.3d 652, 6571994) (same)Kraebel v. N.Y.C. Dep’t
of Hous. Pres. & Dey959 F.2d 395, 404 (2d Cir. 1992) (same).

Applying the standard of the Court of Appeals for the Second CircBdtitersonthe
court inOrtiz v. Regarfound that because plaintiff had not been provided the opportunity to
contest the administrative decision that resulted in the termination of his retiremefitsbe
plaintiff’s right to procedural due process had been violagae Ortiz v. Regai49 F. Supp.
1254, 1257 (S.D.N.Y. 1990)n Ortiz, plaintiff, who had been receiving monthly advanced
retirement benefits, stopped receiving payments for six months withoutesaryngful notice.

Id. at 1259. The payments were later restored but at a reduetddgain without any notice

Id. Because she had not been provided with notice of the termination of benefits, nor an
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opportunity to contest the decisionwas held that plaintiff's procedural right to due process
was violated.Id. at 1260;see also Jackso®52 F. Supp. 2d at 343 (“Where the plaintiff alleges
a deprivation pursuant to an established state procedure, ‘the state can predittwil occur
and is in the position to provide a predeprivation hearing.” In such instances, ‘tladibtyadf
post-deprivation procedures will ngbso factg satisfy due process.™) (quotirRjvera-Powell

v. N.Y.C. Bd. of Election4,/0 F.3d 458, 465 (2d Cir. 2006)).

3. Substantive Due Process Claim

To allege a violation of substantive due procpksntiff must claim: “(1) a ‘valid
property’ interest or ‘fundamental right’; and (2) that the defendant infringeldabmight by
conduct that ‘shocks the conscience’ or suggests a ‘gross abuse of governmenta}.duthori
Leder v. Am. Traffic Solutions, In&No. 14CV-103, 2015 WL 332136, at *9 (E.D.N.Y. Jan. 24,
2015) (citing caseskee also Natale v. Town of Ridgefidd0 F.3d 258, 262 (2d Cir. 1999)
(“For state action to be taken in violation of the requirements of substantive due pitoeess
denial must have occurred under circumstances warranting the labels ‘arlaitcry’
‘outrageous.”).

Pension benefits are property interests for purposes of due process Sasns.q.
Ortiz, 749 F. Supp. at 1258 (“There is little question that plaintiff's right to continued pension
payments is a property right protected by the due process clause of the Fousteentiment.”)
(citing Russell v. Dunstqr896 F.2d 664, 669 (2d Cir. 1990) (holding that state disability
retirement benefits are a constitutadly protected property interest)).

Even where property interests are implicated, to succeed on a substantive dige proces
claim, a plaintiff must show that the governmental conduct “transgress[esptaelimit’ of
legitimate governmental action[.JHarlen Assocs. v. Inc. Village of MinepRv3 F.3d 494, 505

(2d Cir. 2001) (citation omitted) (finding denial of a permit does not rise to the leael of
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substantive due process violation). It does not protect against government acismeraly
“incorrect or ilkadvised.” Lowrance v. Achtyl20 F.3d 529, 537 (2d Cir. 1994) (finding inmate’s
prehearing confinement in administrative segregation did not deprive him of due process).
Measures that are fweasonably and arbitrarily instituted” may deprive individuals of their right
to substantive due procesdhmed 7 F. Supp. 3d at 257.

In Ahmed there were no indications that the retail store owned by plaintiffs had been
properly designated as a “dangerous premises” by the Commissioner of tnerieap of
Planning and Development of their town, a designation that forced plaintiffs to shut dawn thei
retail store without ever having had the opportunity to contest the Commissioner’s
determination.ld. at 250. The court held that plaintiffs had stated a plausible substantive due
process claimld. at 253 {[A]t the motion to dismiss stage, the Court must accept the
allegations of the complaint as true, and here plaintiffs have assertedtinlgpal that there
were no code violations that would warrant the shutting down of the store. Thosecmlte gt
this stage, are sufficient to state a property interest for purposes of axsubstae process
claim.”).

B. Application

King’'s due process claim is construed as one brought pursuant to sectior5&ggg,
595 F. App’x at 12 (categorizing King’s due process claim as a section 1983 claimusB8ec
under present law, article 78 proceedings cannot grant the full amount of monéséry rel
afforded under section 1983 claims, King's section 1983 claim is not barred judicata
See, e.gVargas v. City of New YorB/7 F.3d 200, 205 (2d Cir. 2004) (“New York’s claim
preclusion rule does not apply becaust¢ase court entertaining an Article 78 proceeding does

not have the power to award the full measure of relief availatdabsequent section 1983
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litigation.”); Brenes v. City of New Yqrklo. 07-5549-CV, 2009 WL 742163, at *2 (2d Cir. Mar.
23, 2009) (summary order) (same).

1. Equitable Tolling and Equitable Estoppel

The claim is nobarred by the thregear statute of limitatios. See suprdart VIII.A.1
(discussing caseskEquitable tolling is not applied in the instant actidd. Equitable estoppel
is, however, relevant, applying to denial of pensiendfit cases where NYCERS faitsinform
a pensioneof the right to challenge an adverse deternmmain an article 78 proceeding, aofl
the applicable foumonth statute of limitations periodd. Equitable estoppe@ppliesin this
case Id.

Defendant’s argument thBagedonow v. NYCERSdispositive of théssue in this case
is unconvincing.SeeHr’'g Tr., July 27, 2015Bagedonow v. NYCERKNo. 09CV-9603, 2010
WL 2927436, at *3—4 (S.D.N.Y. July 16, 2010). Bagedonowplaintiffs “preselected a
pension plan that varied from [their] intendedicie.” Id. at *3. Mishandling of mail by the
U.S. Postal Service resulted in plaintiffs not receiving notification from NY&E#hfirming the
plan selectedld. at *1, 3. By the time plaintiffs realized the plan in effect was not the one
sought, NYCERS informed them that once a “selected option ‘was paid, there is naprovisi
whereby it can be changed.ld. at *3. The court held that plaintiffs were not denied pension
benefits because they had been given “the precise benefit plan” that theyelctetiskl.

In the instant action, the basis of the suit is not plaintiff's own error in sejexctaenefit
plan different than the one he intended. Here, plaintiff followed NYCERS’ directeddues
with respect to applying for Tier 1 benefits reaistnent. The problem now before the court
was presented because NYCERS made a determination that retirement occureed on th

“payability date.” SeesupraPart V.D. (reproducing Decision Letter).
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By failing to provide King with a hearing regarding tteeocation of his Tier 1 benefits,
it was incumbent on NYCERS to inform King of his right to appeal the administratiieatec
in an article 78 proceeding, and to inform him of the faanth statute of limitationsSee supra
Part VIII.A.1 (discussing cases). Having neglected to do so, it was onlyteftstate court
denied King’s claim that he could ascertain that the postdeprivation hearing vaddbla to
him pursuant to article 78 would not suffice to cure the defect he complaineg othe daial
of an evidentiary hearing regarding the revocation of his Tier 1 benkefifsee alsacCompl.

116 (“NYCERS'’ acton is unconstitutional because . . . [it] depriv[ed] King of Tier-1 pension
entitlements without a hearing before an independent hearing officer whevedalhce from
both sides could have been fairly adjudicated prior to the deprivation”). As explained by
plaintiff at the hearing in this court, an appeal of the article 78 complaint would hatve be
fruitless considering the four-monsgtatute of limitations applicable to all claims brought
pursuant to that articleSeeHr’g Tr., July 27, 2015see also supr®art VI.A. (discussing article
78 proceeding). While he could have pursued his breach of contract claim in aessijadeat
court action, he was entitled to bring that claim in federal court along withdtisrs&983

claim, the statute of limitations which began to rundanuary 23, 2012, the date that the state
court decision regarding King’s article 78 claim was issugeke apra Part VI.A.

2. Procedural Due Process Claim

The question is whether King was provided adequate process before his bemefits we
suspended. The answer is no.

Although NYCERS notified King that his monthly retirement benefits would be rdduce
he wasnot provided with an opportunity to contest NYCERS’ decision prior to the reduction of
his benefits.See supr#arts V.D (facts) & VIII.A.2 (law).Therevocation of King’s Tier 1

benefits was done pursuant to establisttate procedures; it was neitmandom nor arbitrary.
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Accordingly, it was incumbent on NYCERS to provide King with a predeprivation healihg.
The notice provided to King is equivalent to the absence of notiodiin See supr&art
VIIILA.2 (law). Like the plaintiff inOrtiz, King could not contest NYCERS’ decision prior to
the termination of his benefitdd. The availability of an article 78 proceeding did not absolve
NYCERS from providing King with an adequate predeprivation of benefits heddng.

Defendant’s motion to dismiss King'’s procedural due process claim is denied.

3. Substantive Due Process Claim

A substantive due process claim has been establistied.
IX. Breach of Contract

A. Law

The New York Court of Appeals has emphasized that pension benefits are equivalent to

contract payments:

It is a substantial factor in entering the permanent Civil Service of
the government, State or locatareer serviceas some call it, that

the employee can look forward to a pension or retirement allowance
when his service is over. That reward or benefit is part of the
compensation which he accepts in lieu of the greater rewards of
private employment. Thmembershign a pension or retirement
systemis, therefore substantiallya contractual relationship when

the member joins the system. The benefits which are the essence of
that contract should not be diminished or impaired.

Lippman v. Bd. of Educ. of the Sewanhaka Cent. High Sch. £8%tN.E.2d 897, 899 (1985)
(citation omitted) (emphasis in original).

The New York statute of limitations for breach of contract is six yeaeeN.Y.
C.P.L.R. 8 213(2)see also Guilbert v. Garng480 F.3d 140, 149-50 (2d Cir. 2007) (applying
six-year statute of limitations to pension case where employer had contractcairdainuing

obligation to contribute annually to employee’s pension plan).
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A plaintiff may maintain a breach of contract cause of action apart from ele @i
claim. SeeMcDarby v. Dinking907 F.2d 1334, 1338 n.3 (2d Cir. 1990) (acknowledging that a
breach of contract cause of action may be brought apart from an article 78 Clampg 843
F.2d at 103 n.7 (noting that plaintiff, in addition to artic&review, had available to her a
breach of contract claim against NYCERS when it revoked survivor beneditsratte years of
payment).

[The New York Court of Appeals has] recognized that there are
circumstances in which the same governmental actitay
constitute a violation of contract and also be of a character that
would support a claim for article 78 relief. Howevtre issues
presented in a contract action differ significantly from those
presented in an article 78 proceeding/hen the damagalegedly
sustained arises from a breach of the contract by a public official or
governmental body, then the claim must be resolved through the
application of traditional rules of contract lawOn the other hand,
when a petitioner asserts that the deteation of a governmental
body or public official is in violation of lawful procedure, was
affected by an error of law or was arbitrary and capricious or an
abuse of discretion and seeks nullification of same, then an article
78 proceeding is the appropgeavehicle through which the claim
may be addressed.

[W]here the language of the complaint asserts violations of a

plaintiff's rights under a contract and the primary thrust of the

allegations is in contract, a plenary action sounding in contrte is

appropriate remedy.
Abiele Constr. Inc. v. N.Y.C. School Constr. AlBB9 N.E.2d 864, 866—67 (1997) (emphasis
added) (citations omitted3ee also Sbarra v. Port Auth. of N.Y. & NNo. 10CV-8580, 2011
WL 4344078, at *15 (S.D.N.Y. Sept. 9, 20X(finding that breach of contract claim was
appropriate cause of action to bring where plaintiffs alleged that theiiggdmompensation
was altered to their detrimentf, Licopoli v. Mineola Union Free Sch. DisNp. 09CV-3974,
2010 WL 4961667, at *12 (E.D.N.Y. Dec. 1, 2010) (granting motion to dismiss section 1983

claim on the basis that even if the school superintendent plaintiff had a protectabheyprop
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interest in an annual merit increase provided for by contract, postdeprivatiediesrmcluding
a state law contract claim and article 78 proceeding were adequate).

In order to establish a breach of contract claim under New York law, a plmost
adequately allege’(1) the existence of an agreement; (2) adequate performance of the contract
by the plaintiff; (3) breach of contract by the defendant; and (4) damagesriity Global
Master Fund Ltd. v. Morgan Guar. Trust Co. of N¥75 F.3d 168, 177 (2d Cir. 2004) (citations
omitted).

B. Application

Plaintiff brought the breach of coatt claim within six years of the revocation of his
Tier 1 benefits by NYCERSSee supr&art IX.A (law). His Tier 1 benefits were revoked in a
September 4, 2008 letteRee suprdPart V.D(facts) The instant action was filed on August 22,
2013, approximately one year prior to the date when his breach of contract claim wauld ha
been barredSee suprdart I.B (procedural history). Sufficient uncontradicted evidence has
been provided to sustain the breach of contract claim.

The claim is not precluded Iogs judicata The Court of Appeals for the Second Circuit
has in effect held that the state court did not issue what could be construed a®a dedlse
merits. See King595 F. App’x at 11see also Cloverfield Realty N.Y., Inc. v. Town of
Wawayanda572 F.3d 93, 96 (2d Cir. 2009) (ruling that “dismissal of a claim solely for lack of
timeliness in a New York state court does not preclude the same claim from lmeiggtbn
another jurisdiction with a longer statutimitations, including a federal court exercising it
federal question jurisdictidh But see Joseph v. Athanasopou®$8 F.3d 58, 67 (2d Cir.

2011) (expressing doubt that the New York State Court of Appeaever “squarely

addressedwhether a Mw York court’s judgment dismissing a case based on the expiration of a
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New York limitations period should have preclusive effect in another jurisdiction Wotigar,
unexpiredimitations period”)
The state court article 78 decision, the Court of Appeals for the Second Cigcunt ha
effect found, was rendered only on statute of limitations grou8ds.King595 F. App’x at 11.
The decision on the merits consisted of the brisk statement by the article 78 judge:
It is no moment that petitioner maintains in his petition that

NYCERS breached its contract with him, violated certain fiduciary
duties and committed fraud.

The Court has considered petitioner’s remaining arguments and
find them to be without merit.

See suprdart VI.A (emphasis added)t unclear whether the article 78 couadnsidered the
contract clainbrought before it. Given that the holding is less than explicit, it should not be
given preclusive effect on the breach of contract isS&= O’Connor v. G & R Packing
Co.,423 N.E.2d 397, 400 (1981) (explaining that a “less than explicit holding in [a] prior action
should not be given preclusive effect”).

Satisfied are the uncontradictedma facieelements to maintain a breach of contract
cause of action: (1) the case law andNle& York State Constitution establish that a
contractual relationship existed between plaintiff and NYCERS supr&arts IV (pension
schemg & IX.A (law); (2) on the undisputed factual record before the court, plamtiff
performance under his pensiamntract was adequatsge suprdart V (facts) & Part IV
(pensionscheme); he was a New York City employee for some twenty \sssaidr'g Tr., July
27, 2015; (3ps discussed below, defendant breached its contractual relationship with King; and
(4) his damages are clear: a differential of $1,000 per month in receipt of bemnelér Tier 1 as

opposed to Tier eesupraPart V.E(facts)
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A breach occurred because NYCERS&fter having deemed King eligible to receive Tier
1 benefits and paying him accordingly for a period of six monteaaeelled his Tier 1
reinstatementinilaterally, considering him to have been retired as of November 16, 2000
without ever having received a retirement application from I$e&e suprdart V (facts).

An independent breach of a fiduciary duty claim has not been clearly statesdriyfpl
To the extent that plaintiff sought to bring an independent breach of fiduciary duy itldoes
not stand independenthysee, e.gGrund v. Delaware Charter Guar. & Trust C@88 F. Supp.
2d 226, 249 (S.D.N.Y. 2011) (“a cause of action for breach of fiduciary duty that is merely
duplicative of a breach of contradiim cannot stand” (citation omitted)).

X. New York General Business Law Section 349
A. Law
General Business Law section 349 prohibits deceptive and misleading busintsssprac
It reads in relevant part:
(@) Deceptive acts or practices in the conduct of arginass,
trade or commerce or in the furnishing of any service in this
state are hereby declared unlawful.
(h) [A]ny person who has been injured by reason of any violation
of this section may bring an action in his own name . . . to
recover his actual daages . . . .
N.Y. Gen. Bus. Lavg 349. The statute “applies to virtually all economic activity . .Wifner
v. Allstate Ins. C9.71 A.D.3d 155, 160 (2d Dep’t 2010).
Claims pursuant to GBL section 349 are governed by a fle@elimitations perid. See
Marshall v. Hyundai Motor Amerig&b1 F. Supp. 3d 451, 459 (S.D.N.Y. 20IMdprelli v.
Weider Nutrition Grp., In¢.275 A.D.2d 607, 608 (2000) (“Claims pursuant to General Business
Law 8 349 are governed by the thrgzar limitation period set fditin CPLR 214(2).” (citing

cases)) The limitations period begins to run from the time when the plaintiff was injured and
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“is not dependent upon any date when discovery of the alleged deceptive peaséickto
occur.” Medical Herald Pub. Co., Inc. v. J.P. Morgan Chase Bank,,Né. 13CV-6979,
2014 WL 6769755, at *4 (S.D.N.Y. Nov. 25, 2014) (citation omitted).

To state a claim, a plaintiff must allege that: “(1) the act or practice was coasumer
oriented; (2) the act or practice was misleading material respect; and (3) the plaintiff was
injured as a result.’Spagnola v. Chubb Cor®74 F.3d 64, 74 (2d Cir. 2009) (citation omitted);
see also, e.gMaGee v. Paul Revere Life Ins. C854 F. Supp. 582, 586 (E.D.N.Y. 1997)
(holding insurer's alleged breach of obligation to pay disability insurance searaditts alleged
use of agent on two occasions to contact health care professionals in efforfeceinteh
physicianpatient relationship did not demonstrate national policy to termurgteofitable
disability policies and, therefore, did not violate New York’s statute prohiki&ogptive acts or
practices in conduct of any business, trade, or commerce).

The threshold requirement, that the act or practice be consumer-orientedhys met
showing it was “likely to have a ‘broader impact on consumers at largarie v. Fein, Such &
Crane, LLR 767 F. Supp. 2d 382, 390 (E.D.N.Y. 2011) (quofsyvego Laborers’ Local 214
Pension Fund v. Marine Midland Bank, N.847 N.E.2d 741, 744 (199 (finding consumers’
allegations that debt collector made false statements against them in stateroplainto
affected consumer alone and was not likely to have broader imiglsctical Socy. of State of
N.Y.v. Oxford Health Plans, Inc15 A.D.3d 206, 207 (1st Dep’t 2005) (holding complaint did
not state a claim because “defendants’ acts and practices were directed at physicians
consumers”). Consumers are “those who purchase goods and services for persogaly famil
household use.”Beneteh, Inc.v. Omni Fin. Grp., Inc.984 N.Y.S.2d 186, 188 (3d Dep’t 2014)

(citation omitted) (citing cases) (upholding lower court’s dismissal of pladiaim, which
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failed to allege that competitor aimed deceptive conduct at consumers and ridt yplsee also
State of N.Y. Workers’ Comp. Bd. v.2Z&Maple Avenue, Inc915 N.Y.S.2d 744, 746 (3d Dep’t
2011) (findirg that allegations describing private dispute limited to the methods used to sell
insurance coverage particular entity did not qualify as consunwrented);Deneberg v. Rosen

897 N.Y.S.2d 391, 395-96 (1st Dep’t 2010) (ruling that commodities trader’s implementation of
tax shelter scheme was not conswmgented transaction because it was “a privatpudes

among parties relating to advice that plaintiff received and his particalaspucture, rather

than conduct affecting the consumer public at large” (citations omitted)).

The second prong of a GBL claim requires a plaintiff to show that the act complained of
was “likely to mislead a reasonable consumer acting reasonably under the @rmess
Spagnola574 F.3d at 74 (citations omittedtach plaintiff “must individually plead the
disclosures he or she received were inadequate, misleading, or false, ahd tirad sjured as
a result of the insufficient or false disclosuresBraham v. Am. Home Mortg. Servicing, Inc.

947 F. Supp. 2d 222, 234 (E.D.N.Y. 2013) (finding homeowner failed to allege specific
disclosures that mortgage originator did or did not disclose, or that she had been ingured as
result of mortgage originator’s actions).

The third requirement, causation, requires that the act complained of be thegpeoxim
cause of the harm allegett. at 234-35.

B. Application

Plaintiff's GBL section 349 claim failsSee suprdart X.A(law).

The claim is not consumer-orienteldl. Plaintiffs membership in NYCERS does not
gualify as a consumer relationship “to purchase goods and services for persahagrfam
householduse.” Id. The harm alleged is only applicable to King’s particular situation and does

not have a broader impact on consumers at lddyeNor can plaintiff satisfy the requirement
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that this claim is distinct from his breach of contract claBee, ., Spagnola574 F.3d at 74
(“Although a monetary loss is a sufficient injury to satisfy the requirenneeer [section] 349,
that loss must be independent of the loss caused by the alleged breach of contract.”)

Alternatively, the claim fails becausewas brought two years after the thyesar statute
of limitations had elapsed. The limitatioperiod began to run on September 4, 2008, the date
that plaintiff was informed that he would no longer be eligible for Tier 1 ben&és.supra
Parts V.D facts) & X.A (law). Having brought the claim well after Septemhe2011, King’s
GBL claim is timebarred.

The issues of (1) whether NYCERS engaged in conduct that could be characterized a
misleading or (2) causation need not be reached.

The GBL clam is dismissed.

XI. Conclusion

The parties have settled the action.

By stipulation, the case was settlaulthe state contract claim under supplemental
jurisdiction (28 U.S.C § 1367) rather thantbe federal due process claim. New York’s
constitutionaland statutory patterns make the benefit application contractual rather than
constitutional for purposes of this decisiddee supréart I11.B.1-2 (protections afforded to
public pensions) & Part IV (pension schemé&nder the due process claiptaintiff might be
entitled to pain and suffering and other damages greatly exceeding his coatnactes. To
allow such damages, in addition to the loss of income under the contract claim, would unduly
burden the city pension syster8ee supr#&art I.A.

Thematter of interest was decided by stipulation. By stipulation of the parties,ube iss
of attorney’s fees is respectfully referred to the magistrate judge tedeci

The case is closed administratively.
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SO ORDERED.

Sl

ck B. Weinstein
enior United States District Judge

Dated: July 25, 2016
Brooklyn, New York
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