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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

FREDDY FERNANDEZ ESMERALDA

AMAYA, RAFAEL CASASOLA, ARTURO

COELLO, FRANKY DORADO, PAULA MEMORANDUM OF
DORADO, RUBENESPINOZA, JULIO DECISION AND ORDER
GOMEZ, GIOVANNY GONZALEZ, NEIL

GUZMAN, HENRY NARVAEZ, LUIS 13-CV-04938 (LDH) (SMG)
FERNANDO NAVARRETE, MARIA

ROMERO, FREDDY VASQUEZand

LUIS VELASQUEZ, on behalf of themselves

ard all others similarly situated,

Plaintiffs,
-against

KINRAY, INC., andCARDINAL HEALTH,
INC.,

Defendants.

LASHANN DEARCY HALL, United States District Judge:

Plaintiffs,* onbehalfof themselvesndthecollectiveclass bring this actionagainst
Defendant«Kinray, Inc. andCardinalHealth.Inc. (collectivelyreferredto as“Kinray” or
“Defendarg’) ,? asseling claimsfor unpaidovertimeunder theFair Labor Standardact (the
“FLSA” or the“Act”) andNew York LaborLaw (“NYLL") , noticeviolationsunder theNYLL,
andunlawful deductionanduntimely payment of vagesunder theNYLL. Plaintiffs claims
ariseout of Defendarg’ allegedmisclassificatiorof Plaintiffs asindependentontractorgather

thanemployees In addition,Plaintiff FreddyFernandebringsretaliationclaimsunder the

! There are approximately 1 Plaintiffs in this action. By stipulation, the part&seamline discovery and
dispositive motion practice 19 Bellwether Plaintiffs. (Stipulatiofi,1, ECF No. 285 December 16, 2015 Ordgr
2 Cardinal Health, Inc. acquired Kinray as a subsidiarys.’(Reply56.1,9 15, ECF No. 338L.)
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FLSA andNYLL, arisingout ofDefendantstancellatiorof hisdeliveryservicesontracts.
Defendantsnove pursuanb FederalRule ofCivil Procedure 56r summaryjudgment.
BACKGROUND
Kinray is awholesalgpharmaceuticadlistributor. (Pls.’ Reply56.1, 1 10ECFNo. 338-
1.) After Kinray purchasepharmaceuticalsom manufactures, it resellsanddeliversthe
productsto pharmacyretailers. (Id.  12.) Throughout theelevanttime period Kinray
deliveredits productdgo its customes usinglargecouriers,suchasUPSandFedEx,or using
workersengagedinder Independent Contractdgreementg“IC Agreemers”). (Id.  16)
Approximatelyhalf of the BellwetherPlaintiffs wereindividualswho or proprietors of
corporationghatenterednto IC Agreemens with Kinray to providepick-up, delivery,and
returnservicedor Kinray (“Routeholders”). Id. 11 8, 37, 40.)TheremainingBellwether
Plaintiffs, “Helpers,” werenot partiesto theIC Agreementdutinsteadvereengagedy
Routeholderso performservicesunder thdC Agreementon the Routeholderisehalf. (Id.
1 8.) ThelC Agreementsverefor termsrangingfrom two to elevenyears. (Defs.” Reply56.1
11140-41,ECFNo. 354) ThelC Agreementsncluded the following provision:
This Agreementis not intended,and shall not be construedas creating an
employeremployeerelationshipandtherelationshipof Contractoto KINRAY is
that of anindependentontractor.The mode, manner, meth@hdmeansusedby
Contractorto achievethe déivery resultsassetforth in this Agreementrewithin
the soleselectiondirectionand control of Contractor.This Agreementshall not
preclude Contractdrom performingdeliveryservicedor others, including but not
limited to competitorsof KINRAY .
(EkelmanAff., Ex. AG 1 4,ECFNo. 327-34.) Plaintiffs do not dispute theermsof thelC
Agreements(Pls.”Reply56.1, 1 39.) dsteadPlaintiffs contendthatDefendantexertedextra

contractuakontrol over thalrivers,thusrenderingRouteholderandHelperssubjectto the

protections of th&LSA. (Pls.” Mot.at6-22,ECFNo. 359.)



Plaintiff Fernandealsobrings aretaliationclaim, allegingthat Defendantsancellechis
IC Agreemers becausdefiled the instantiction. (Am Compl. 11 312-32@GCFNo. 191-3;
Pls.” Mot.at 30.) It is undisputedhatDefendantsancelleda“substantial’number ofiC
Agreementsn SeptembeR013andSeptembeR015. (Pls.” Reply56.11117-18.) Plaintiff
Fernandezestifiedthathis IC Agreementsverecancelledn October2013. (EkelmanAff., Ex.
K at21:15-22ECFNo. 327-12.)

STANDARD OF REVIEW

Summaryjudgment must bgrantedwhenthereis “no genuine disputasto anymaterial
factandthe movants entitledto judgmentasamatterof law.” Fed.R. Civ. P.56(a);seealso
Andersorv. Liberty Lobby,Inc., 477U.S.242, 247-48 (1986). A genuine disputardterial
factexists“if the evidencés suchthata reasonable jury coutdturnaverdictfor the nonmoving
party.” Anderson477 U.Sat248. The movantsbeartheinitial burdenof demorstratingthe
absencef a genuingssueof materialfact. SeeCelotexCorp.v. Catrett 477U.S.317, 323
(1986);Feingoldv. NewYork 366 F.3d 138, 14@d Cir. 2004). Wherethe non-movantbear
the burden of proddttrial, the movantsinitial burdenat summaryjudgmenicanbemetby
pointingto alack of evidencesupporting the non-movantstaim. CelotexCorp, 477U.S. at
325.

Oncethe movantsneetstheirinitial burden, the non-movantsaydefeatsummary
judgment onlyby producingevidenceof specificfactsthatraisea genuinassuefor trial. See
Fed.R. Civ. P.56(e);seealso Andersod77U.S.at 250;Davisv. NewYork 316 F.3d 93, 100
(2d Cir. 2002). The Courtis to believetheevidenceof the non-movantanddrawall justifiable
inferencesn their favor,Anderson477U.S.at 255, but the non-movants musill domorethan

merelyassericonclusionghatareunsupportedby argumentsr facts Castrov. Cty. of Nassau



739F. Supp. 2d 153, 16@.D.N.Y. 2010)(citing BellsouthTelecommslinc. v. W.R.Grace &
Co., 77 F.3d 603, 618d Cir. 1996)). Thatis, the non-movants cannot survisemmary
judgmentmerelyby relying on thesameconclusoryallegatonssetforth in theircomplaint. See
Murphyv. Lajaunie No. 13-CV-6503, 20168VNL 1192689at*2 (S.D.N.Y.Mar. 22, 2016)
(citing Kerzerv. Kingly Mfg., 156 F.3d 396, 40(d Cir. 1998)).
DISCUSSION
l. Classification of Plaintiffs’ Employment under the FLSA and NYLL

DefendantsnaintainthatPlaintiffs’ FLSA claimsmust bedismissedamatterof law,
becausdlaintiffs werenottheiremployeesand,therefore Defendant@arenotsubjectto the
requirement®f the Act. (SeegenerallyDefs.’ Mot. at 1-26,ECFNo. 357.) In opposition,
Plaintiffs contendhattherecordraisedriableissuesof fact asto Plaintiffs’ employmenstatus
precludingsummaryudgment. (SeegenerallyPls.” Mot.at 1-28.) The Courtagrees.

The FLSA is a remedial statulesigred to ‘preventabusedy unscrupulous employers,
and remedy the disparate bargaining power between employers and empl@eseks v.
Freeport Pancake House, In@96 F.3d 199, 207 (2d Cir. 2015). To that end /Ib8A
establishes minimum wage, overérpay, recordkeeping, and other employment standards
well ascreates a private right of action against employersvidiateits terms. See29 U.S.C.
§ 216(b). The statute defines damployer” as “any person acting directly or indirectly in the
interest of an employer in relation to eamployee.” 29 U.S.C. § 203(d)Significantly, courts
are required to construe the FLSA liberally, including its definition of “eggsld See Carter v.
Dutches<mty. Coll., 735 F.2d 8, 12 (2d Cir. 1984). Indeed, the Second Circuit has long
recognizedhat FLSA was Written in the broadest possible terntisat “would have the widest

possible impact in theational economy.”ld. Accordingly,it hasconsistently declined to



impose limitations on the definition of employer that wolrah[] counter to the breadth of the
statute.” 1d.3

In assessingvhetheranindividual orentity should bedeemedanemployerunder the
FLSA, theSecondCircuit hasadoptedvhatis knownasthe “economiaealitytest.” Barfield v.
N.Y.City Health& Hosps.Corp., 537 F.3d 132, 14@®d Cir. 2008)(citing Goldbergv. Whitaker
House Coop.nc., 366 U.S. 28, 33 (1961))histestdoes noadherego rigid formulations or
labelsto determinehe exigenceof anemployer/employeeelationship.id. at 143. Rather the
inquiry focuseson therelationshipbetweenthe purporte@mployerandemployeeaskinghow
muchauthority the'employer” exercisedverthe“employees.” Id. Thistesthasbeen
articulatedo includethe following factorsundercircumstancesuchashere “(1) thedegreeof
controlexercisedy theemployerovertheworkers,(2) theworkers’ opportunityfor profit or
lossandtheir investmenin the businesg3) thedegreeof ill andindependeninitiative
requiredto performthe work,(4) thepermanencer duration of the working relationshignd(5)
the extentto which thework is anintegralpartof theemployers business* Saleenv. Corp.
Transp.Grp., Ltd., 854 F.3d 131, 139 n.X2d Cir. 2017)(citing U.S.v. Silk, 331U.S.704
(1947)). Significantly, althougheachof thesefactorsmay prove helpfuin assessingworker’s
employmentlassificationno singlefactor of thetestis dispositive. Insteadng determination

regardinganallegedemploymentrelationship must bleasedon thetotality of thecircumstances.

3 The definition of employer and analysis for determining whether gulogrer/employee relationship exists under
the NYLL are parallel to that of the FLS/AeeN.Y. Lab. Law § 190(3) (“Employer’ includes any person . . .
employing any individual); Hernandez v. La Cazuela de Mari Rest., 1888 F. Supp. 2d 528, 535 (E.D.N.Y.
2007) (“Like the definition for ‘employer’ under the FLSA, the ddfom under New York nnimum wage law is
expansiveand the question of whetheriadividual is an ‘employerunder New York law involves the same legal
considerations as those under federallaWeranco v. Jubilee First Ave. CorpNo. 14CV-07729, 2016 WL
4487788, at *5 (S.D.N.Y. Aug. 25, 2016) (noting that courts in the SecoaditGipplythe economic reality test to
determine employer status under both the FLSA and NYLL) (collecting)cases

4 Although there are different iterations of the economic reality test, thepadie¢hatthese factorare relevant
here (Defs.” Mot. at 9; PIs.” Mot. at 5.)



SeeBarfield, 537 F.3dat 141 (“[T]he determinatiorof whetheranemployeremployee
relationshipexistsfor purposes of thELSA should be grouhedin economiaeality ratherthan
technicalconceptsdeterminedy referencenotto isolatedfactors,butratherupon the
circumstancesf thewholeactivity.”) (internalcitationsomitted. Defendantsnaintainthatall
of thematerialfactsnecessaryor the Courto properlyemploythe economiaeality testand
reacha findingin favor of Defendantareundisputed.The Courtdisagres.

In assessinghedegreeof controlin thecontextof transportationvorkerssimilar to
Plaintiffs here,courtsin this circuit have found the following considerations usefwhetherthe
drivers hadthe ability to settheir own scheduleswhetherthedrivershadtheability to work for
othercompaniesthedegreeo which the transportationompanymonitoredanddisciplinedthe
drivers andwhetherthecompanyinspectedhedrivers vehicles Saleenv. Corp. Transp. Grp.,
Ltd., 52F. Supp. 3d 526, 537-3%.D.N.Y.2014),aff'd sub nomSaleem854 F.3d 131.
Virtually all of thefactsrelevantto theseconsiderationarein disputein this case.

Forexample thepartiesdispute theextentto which Plaintiffs controlledtheir schedules.
Plaintiffs maintainthattheyhadlittle, if any, controlbecausgastheytestified,theywere
summonedy Kinray to loadtheir merchandisat “specifiedtimes” (Defs.’ Reply56.191237-
38.) Defendantglisputelack of controlin this regardarguingsimply that Plaintiffs “generally
knew” whenthemerchandisevasreadyto load, andthatif a driver did noarriveatthattime,
thenDefendantsvould typically wait aslong as 35 minutesfor the driverto arrive.® (Id. 1 237-

38, 240, 247.)

5 Specifically,Plaintiffs contend that, despite the inclusion of a general timeframe foubespecific IC

Agreemeng dictating wherPlaintiffs could arrive at Kinray to load merchandise, Kinray sumeddlaintiffs with

“a specific time that Drivers were expected to arrive at the warehouse to loackthieles.” (Defs.” Reply 56.1
1123335, 238.) If they failed to arrive within 15 to 30 minutes of the specified timen their route for the day
would be given assigned to another driver, resulting in a loss of payefRutiteholder. Id. 1123941.) However,
Defendants contend that they would actually wait fifteen minutesddver, call the driver again, and then wait an
additional twenty minutes before reassigning the delivery to anativer.d(ld. 11238, 240)
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It is likewise disputedvhetherDefendantslisciplinedor monitoreddrivers. Defendants
maintainthatthey did not. Id. 11 191, 210.)Plaintiffs argue howeverthatwhendriversfailed
to arrive ontime for their designatedoute, theoutewould begiventhatdayto an“extra
driver,”® resultingin a loss of payo the Routeholder.1q. 11 239-41.) MoreovePRlaintiffs
testifiedthattheywereissuedmanifess thatmandatedhe ordemandnumber of stopthat
Plaintiffs wererequiredto makealongthe delivery route (Defs.’ Reply56.1 11 174, 176.)
Accordingto Plaintiffs, underthreatof discipline,Plaintiffs were prohibitedfrom the following:
makinganychangedo thedeliveryrouteabsenDefendantspermissiondeclining a stop or
contactinga pharmacyo arrangeaspecificdeliverytime, andmakingany stopsunrelatedo
deliveriesfor Defendantssuchasfor food, coffee,or to talk to otherdrivers. (Id. 1183, 185,
191, 208.)

With respecto Plaintiffs ability to work for othercompaniesthepartiesagreethat
under theermsof the contract,Routeholdersetainedsucha iight. (Pls.” Reply56.1 T 43.)
However,Plaintiffs contendandDefendants disputéhatin practiceKinray prohibiteddrivers
form carryingmerchandisé&rom othercompaniesvhile drivershadKinray merchandisén their
vehicles. (Id.) ThepartiesalsodisputewhetherKinray requiredPlaintiffs to purchasevehicles
meetingspecifications(Defs.’ Reply56.1 § 396)whetherPlaintiffs wererequiredto purchase
“backup” vehicles(ld. § 397),andwhetherKinray requiredPlaintiffs to equiptheir vehicleswith
alarms,windowtinting, andto removepassengeseatsto createadditionalcargoroom. (d.

11 399-401.)In view of thesedisputedacts,amongothers thereremainsatriable concerning
thedegreeof controlKinray exercisedver Plaintiffs.

Otherfactorsrelevantto the economiceality testarenotin disputeandmilitate against

8 An extra driver is an individual who signed IC AgreementsaAmgnot assigned specific routeDefs’ Reply
56.1916.)



finding Plaintiffs wereemployee®f Kinray. Forinstancejt is undisputedhat Routeholders
madesignificantinvestmentsn their “business.” Saleem854 F.3dat 144 (“[T] herecordalso
showsthatPlaintiffs investedheavilyin their driving businesses—another indicatibatthey
were‘in businesgor themselve$’) (quoting Brockv. SuperiorCare,Inc., 840 F.2d 1054, 1059
(2d Cir. 1988)). Some spetgnsof thousands of dollate purchaseehicles. (Pls.’ Reply56.1
1 71 ¢€iting to depositiontestimonyindicatingthat RouteholdeGamarraspentover $25,000,
Routeholdeill argo spentover $13,000, RouteholdBautistaspent over $24,00@nd
Routeholdeelasquezspent over $30,000) seeBrowningv. CevaFreight, LLC, 885F. Supp.
2d 590, 608 (E.D.N. 2012)(“Of importancethe [p]laintiffs madesubstantiainvestmentsn
their businessesTheyutilized their own vehiclesandall of their own toolsandsupplieswhich
of course supports a finding of independent contrattius.”). In addition, Routeholdemsere
responsibldor costsof vehiclerepairandmaintenancensurancegasoline, parkingplls, and
cellularphones. (PlsReply56.191126, 128, 135, 142, 160, 166, 169, 180, 1&rESaleem
854 F.3dat 144-46 (letermininghatthedrivers expendituregor vehiclepurchass, vehicle
repais andmaintenancedjcenses, registratiors, insuranceees tolls, parking,andticketswere
indicativeof independentontractorstatus) Thesecostswerenotinsignificant. By way of
example RouteholdeMelfer documentedhe following businesexpense®n his 201 tax
return: $6,720for vehiclerepairandmaintenance$1,380for cellularphone; $4,5560r
insurance$5,150for parkingfeesandtolls, and$20,450for gasoline. (Id. § 128.) Helperswere
alsoresponsibldor suchcostsif sodirectedby their respectiveRouteholder. I¢l. 17 104, 123,
178.)

FurthermorePlaintiffs hadopportunityfor bothprofit andloss. SeeBrowning 885F.

Supp. 2cat 608 ([ W]hetherthe [p]aintiffs mademoremoney olessmoneydependedargely



ontheirinvestment ..andhiring [of] additionalemployeesn orderto increaseheir efficiency
andcapacity. Thus,whenviewedthrough therism of the economicealitiestest,thesefacts
weighin favor of a finding of independent contracsbatus’). It is undisputedhatseveral
Routeholdersield numeroudC Agreementsherebyresultingin multiple streamsf income
potentiallyincreasingprofit. (Pls.” Reply56.111100, 145, 167.) Moreover, Routeholdesese
ableto hire Helpersto servicetheir Agreements-some Routeholdersaid Helperslessthanthe
amountDefendantpaid under thdC Agreementwhich resultedn additionalrevenueor the
Routeholder. I¢l. 19102, 122.) Routeholdeatsohadthediscretionto demandhatHelpers
supplytheir own vehicleandpaytheir own expensedurtheringRouteholder’'snarginfor profit.
(Id. 17104, 123, 178.)

Likewise,thereis no genuine disputidatPlaintiffs’ servicesverenotintegralto
Defendantsbusiness.It is undisputed¢hat Defendantstorebusiness functiors purchasing
pharmaceuticalandresellingthe productso its pharmacies (Id. 1110, 12.) Indeedheparties
agreethatthedeliveryof thepharmaceuticaleasmerely“an operatingexpense’bornby
Defendants (Id. { 14.) Evenif Plaintiffs wereintegralto the Defendants’ business, thervices
performedby Plaintiffs could bereadily performedby othersweighingin favor ofan
independentontractorclassification. (Id. §116-18.);Veluv. VelocityExp.,Inc., 666F. Supp. 2d
300, 307(E.D.N.Y. 2009) (findingthat, although theplaintiff’'s work wasanintegralpartof the
defendant’s business modplaintiff's work wasinterchangeablahereforeweighingin favor of
independentontractorstatus.).

Thereare,however, othefactorsthatweighin Plaintiffs’ favor. Forexampleservingas
a Routeholder or elperdid notrequirespecializedskill. SeeGustafsorv. Bell Atl. Corp, 171

F. Supp. 2d 311, 3265.D.N.Y.2001) (findingthattheplaintiff's dutiesasachauffeurrequired



no specializedskill orinitiative, thus supportingnemployeeclassification. ThelC
Agreementstatedthat Plaintiffs wereto be“fully trainedin the operation oéll equipmentand
in the use oaéll equipment ..deem[edjhecessaryo perform... obligations pursuartb [the IC
Agreement]’ (Defs.’ Reply 1 52.) ldwever,therecorddemonstratethat asapracticalmatter,
nothing othethanadriver’s licensewasrequired nor haveDefendantsdentifiedanyother
necessaryrainingor equipment.(Defs.” Reply56.1 I 54 §dmittingno commercialicensewas
requiredfor drivers).) Additionally, relaionshipsbetweerPlaintiffs andKinray weretypically
of anextendeddurationasthelC Agreementsverefor termsrangingfrom two to elevenyears
(Id. 19140-41.) lItis of little consequencthatthelC Agreementsnclude a mutual 30-day
terminatbn provision. Thereis no evidencen therecordthatthis right wasregularor if ever
usedby Plaintiffs. Theinquiryin thisregardis notwhatPlaintiffs could have done, bir fact
whattheyactuallydid. Saleem854 F.3cat 142 (“[1] t is notwhat[p]laintiffs couldhave done
thatcounts, buasamatterof economiaeality whattheyactuallydo thatis dispositive.).
Evenin view of thesefacts,the Couris unableto makeadeterminatioron the working
relationshipbetweerPlaintiffs andDefendants.Toomanyfactsrelatedto theissueof control
aredisputed. Absent the resolutiontbésefacts,the court canngtroperlyassesshe“totality
of thecircumstancesandanydecisionon amotionfor summaryjudgmentwould beerror. See
Thomasy. TXXServs.)nc., 663F. App’x 86, 89(2d Cir. 2016) (holdinghatthedistrict court
erredin grantingsummaryjudgmentwhenit resolvedthe following disputediactsfor itself
insteadof determiningriableissuesexistedfor trial: whetherthedrivershadultimate control
overtheir routeswhetherthecompanyexercisednly limited control overdrivers whether the
company’srequirementsor driversweredictatedby the natureof its business or imposda the

customersatherthanthecompanyitself, andwhether theeompanyrequireddrivers’ vehiclesto
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meetspecificspecificationk
Il. Local Driver Exemption

Although theFLSA imposes numerowsageandhourrequirement$o ensurdhat
workersareadequatelyonpensategdtheAct provides exemptionsom its overtimepay
provisionsfor certainemployees Reiseck/. UniversalCommchs ofMiami, Inc., 591 F.3d 101,
104-05(2d Cir. 2010) (explaininghatthegeneralovertimerulesof theFLSA do not applyor
certainemployedypes,and, lkewise,theNYLL mandate®vertimepayandappliesthesame
exemptionsaastheFLSA.) BecauseéheFLSA is a“remediallaw,” Reiseck591 F.3dat 104,
exemptiongo the overtime payequiremenare“narrowly construedagainst themployers
seekingo asserthemandtheir applicationlimited to thoseestablishmentplainly and
unmistakablywithin theirtermsandspirit.” Bilyouv. Dutches$BeerDistribs., Inc., 300 F.3d
217, 222(2d Cir. 2002). Furthermorethe burden of provinthatemployeedall within such
anexemptionis on theemployer. 1d.

Defendarg argue that,evenif Plaintiffs aredeemedcemployes theywerenonetheless
exempt‘local drivers” asdefinedby 29 U.S.C. § 213(b)(11)Defs.Mot. at 26-27.) Section
213(b)(11) providethattheovertimeprovisions of théAct do not applyto “anyemployee
employedasadriver or driver’s helpermakinglocaldeliverieswho is compensatetbr such
employmenbn thebasisof trip rates,or otherdelivery payment planif the Secretaryof the
Departmenbf Labor]shallfind thatsuchplan has thegeneralpurposeandeffectof reducing
hours workedy suchemployeego, orbelow,the maximumworkweek” Significantly,the
aforementionedinding by the Secretarys an“explicit prerequisitf to exemption.” 29 C.F.R.
§ 551.1. Thexemptioncannot apply unless tlenployerfiles apetitionwith the Departmenof

Laborfor anexemptionandthepetitionis granted. See29 C.F.R. § 551.8'Any employer
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desiringto establishran exemptionfrom the overime payrequirement®f theAct . . . under
section13(b)(11)maypetition theAdministrator,in writing.”); 29 C.F.R. 8 551(®) (“If the
Administratordetermineghata petitionmeetsall requirements.[then] theAdministratorwill
makean appropriate findindo this effect,andnotify thepetitioner”). No suchpetitionwasfiled
let alonegrantdin this case.

Defendarg arguethat, notwithstanding thaforementionedlear statutoryrequirements,
Plaintiffs’ pay structurewas“substantiallyidentical” to deliveryplans approvetly the
Departmenbf Labor pursuanb thelocal driverexemptionandit shouldthereforeapply.
(Def.’s Mot. at 27.) Thisargumenis directly contraryto the proceduramandate®f theAct.
Therehasbeenno findingby the Secretaryasto rendertheexemptionapplicablen this matter
asrequiredby the Departmenbf Labor. Accordingly,theLocal Driver exemptiondoes not
apply.

1. Plaintiff Fernandez’sRetaliation Claim

Defendantalsoseeksummaryjudgemenibn Plaintiff Fernandez’setaliationclaim.
(Defs.” Mot. at 30.) The FLSA’s antiretaliationprovisionmakest unlawful “to dischargeorin
anyothermannerdiscriminateagainstanyemployeebecaussuchemployeehasfiled any
complaint orinstitutedor causedo beinstitutedanyproceedingunder [the=LSA] ...” 29 U.S.C.
§215(a)(3). Onsummaryjudgment, courts addreB&SA retaliationclaimsunder thdamiliar
“burdenshifting” frameworksetforth by the SupremeCourtin McDonnellDouglas Corpv.
Green 411U.S.792 (1973andTexasDep’t of Cnty. Affairsv. Burdine 450U.S.248 (1981).
To establishaprimafacie caseof retaliationunder the=LSA, aplaintiff must show/(1)
participationin protectedactivity knownto the defendan{2) anemploymentction

disadvantaginghe plaintiff; and(3) acausakonnectiorbetweertheprotectedactivity andthe
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adverseemploymentaction.” Mullins v. City of N.Y, 554 F.Supp.2d 48388(S.D.N.Y.2008).
Theburden of prooat theprimafacie stageis deminimis SeeWeinstocks. ColumbiaUniv.,
224 F.3d 33, 422d Cir. 2000). If theplaintiff meetsthis burden, thelefendantnustoffer a
legitimatenon+etaliatoryreasorfor its actions. SeeHolcombv. lona Coll, 521 F.3d 130, 138
(2d Cir. 2008). If thedefendanputsforth suchareasontheplaintiff must demonstratiat
thereis sufficientevidencdor a reasonablgiror to find thatthereasorofferedby thedefendant
is merepretextfor retaliation. SeeWeinstock224 F.3dat 42.

Here,Defendants do not disputeernandehasmadea primafacie showing ofretaliation
under theFLSA. Instead Defendans arguethatFernandez’slaim fails becausé-ernandeis an
independentontractor thusfalling outside the protections of tReSA andNYLL antk
retaliationprotections.(Defs.’ Mot. at 30.) As discusse@bove whetherPlaintiffs, including
Fernandezwereindependentontractoror employeef Defendantss atriableissuefor the
jury. Defendantalsoarguethat Fernandez’sontractwascancelledor alegitimatenon-
retaliatoryreasomaspart of abroader‘wholesalemigration ofdeliveryservicedo afreight
broker,andnotfor any retaliatorypurpose.”ld. It is undisputedhatDefendantsancelleda
significantnumber ofits IC Agreementsn SeptembeR013andSeptembeP015 pursuarnb 30-
day notice provisions(Pls.’ Reply56.11117-18.) Plaintiff FernandezestifiedthathisIC
Agreemeng werecancelledn October2013,shortlyafterthefiling of the instanaction.
(EkelmanAff., Ex. K at21:15-22.) Thereis no evidenceéhatanyothercontractsverecancelled
in October. Viewing theevidencan thelight most favorabléo the nonmovingparty, the
temporalproximity betweenthefiling of this actionandthecancellingof Plaintiff Fernandez’s
IC Agreementsoupledwith thelack of evidencethatanyothercontractwascancelledn

Octoberis sufficientto createatriableissueasto whetherthe cancelatiorwasretaliatory. See

13



Zhengfang Liang. Cafe Spicé&B,Inc., 911F. Supp. 2d 184, 21¢E.D.N.Y. 2012)(denying
summaryjudgmentwheretherewasa disputed issue dct asto whetherdefendantsproffered
reasongor terminatingthe plaintiff wereapretextfor retaliatior).
CONCLUSION
Basedonthe foregoing,Defendantsmotionfor summaryudgmentis DENIED in its

entirety

SOORDERED:

/s/ LDH
LASHANN DEARCY HALL
United States District Judge

Dated: Brooklyn, New York
March 28, 2018

"The Court need not reaffefendants’ arguments regardiiguidated damagesSee Morangelli v. Chemed Carp.
922 F. Supp. 2d 27802 (E.D.N.Y. 2013) (L]iability has not yet been determined, which is, of course, a
prerequisite for [Jiquidateddamages.”)
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