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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
POSR. A. POSR and KRIS GOUNDEN
pro se
- MEMORANDUM AND ORDER
Plaintiffs, 13-CV-5143(DLI)(LB)
-against

PEOPLE OF THE STATE OF NEW YORK,

Defendant
__________________________________________________________ X

DORA L.IRIZARRY, U.S. District Judge:

On September 9, 2013, Posr A. Posr and Kris Gouatgiectively, “Plaintiffs”)" filed a
pro sesubmission entitled*Habeas Corpus/Notice of Removal to the United States District
Court for the Eastern District of New York Pursuant to 28 USC 88 2254 and 1446[a] and
Joinder,” along with an “Affidavit Supporting Notice of Removal to the United StaissidD
Court for tre Eastern District of New York” and an “Appendix for Notice of Removal and
Habeas Corpus Dated 2013 Sept 93ee€9/9/13 Submission (“Notice/Affidavit”), Dkt. Entry
No. 1.) On September 30, 20B0sr and Gounden paid the $5 filing fee required foripest
filed under 28 USC 88§ 2241 and 2254. They did not, howswdmit the $400 feeequired
whenfiling a Notice of Removal of a civil actiomnder28 U.S.C. § 1446(a). Whether construed
as a petition for habeas corpus or as a civil action, the September 9, 2013 subigmission

dismissed for lack aubject matter jurisdictiof.

! Plaintiffs erroneously captioned this case, listing People oSthae of New York as Plaintiffs. The Clerk of the
Court is directed to amend the caption, using the proper caption set forth abov

2 0On December 19, 2013, while the decision on this action was pending, Gouhdeitted a document entitled,
“Motion for a Writ of Mandamus” (Dkt. Entry No. 6) and supporting documents. (BRtry Nos. 89) seeking a
preliminary injunction barring the State of New York from initiatingy dumrther criminal prosecutions of Plaintiffs.
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BACKGROUND

The following information is taken from the Notice/Affidavit and attached agigen
unless specifically indicated otherwis®n August 8, 2013, Posr and Gounden warested in
front of 152 Broadway in Howard Beach, Queens. (Appendix Ex. 1; Ex. 2.) Posr and Gounden
were “charged, essentially, for blocking an alleged public street that ppdsnnocent Gounden
owns as private property.” (Notice/Affidavit § 11.) dPowas charged with Unlawful
Imprisonment (NY. Penal Law 8135.05) Obstructing Governmental AdministratigiiN.Y.

Penal Law 8195.05, and Disorderly Conducf(N.Y. Penal Law 8240.2@5)). (Id. at Y 3;
Appendix Ex. 1)) Gounden’s criminal charg@se pending under indictment number
20130QN054936, where the only remaining charge related to the August 8, 2013 arrest appears to
be Disorderly ConducfN.Y. Penal Law 840.2d5)). (SeeWebsite for the New York State
Unified Court System, https://iapps.caustate.ny.us/webcrim_attorngést visited7/25/14.)

There are no known changes pending against Posr.

Posr and Gounden allege that their agrestrerelated to a dispute involving real
property owned by Gounden and claimed as a public roadway eb\Citly of New York.
(Notice/Affidavit 1Y 6, 11.) The property is located on Lots 161 and 162, Block 14228, on
Broadway in Howard Beach, Queens County. (Appehistix3, at 2.) Posr and Gounden allege
that Gounden owns the property without any restrictions or easements, but thgtpreperty
owners and New York City officials have used a portion of Gounden’s property as a public

street, although it is not designated as sudNotice/Affidavit 11 6, 11, 15.) In support of this

These submissions contained no new allegations or support for thesoegibf. Accordingly, the Motion for a Writ

of Mandamus is terminated as moot by nature of the Court’s disntfdhé action for lack of subject matter
jurisdiction.

3 The Court notes that Gounden has previously filed suit in this Court seadlagatory and injunctive relief and
damages related to the underlying property dispute involving the propéttward BeachSee Gounden v. City of
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assertion, ltey attacha January 30, 2013 decisionthe case assigndddex Number 3005/12

by the New YorkStateSupreme Court, Queens County, in whidew York City’'s complaint
against Gounden brought under New York’s Real Property Actions and ProceedngsS8lza

was dismissed (Id. at 1 9196; Appendix Ex. 3.) That coulteld that “the segment of
Broadway at issue cannot become a public highway pursuant to 8§ 189 [of Article 8 of the
Highway Law] since that section only applies to towns,” and because “Howard Beaoha

town but part of the City of New York.” (Appendix Ex. 3, at 2.) The calsb noted:“It is
undisputed that there are no easements of record on these lots and that the roadwhgwsinot s
on any maps.” I¢l.)

The Court construes the submissions as argthag theunderlying property dispute
should be governed by a New YdEkninent Domain Procedure Law (“EDPL") and because that
statute“invests exclusive original controlling jurisdiction to resolve that prgpédispute in the
appellate divieon and in no other codrthe state trial courts are divested of jurisdiction arer
arrest related to thunderlying property dispute. (Notice/Affidavit 1§ 1, 11.) Specificabigyt
allege thatNew York City's failure to resolve the property dispute under the EDPL thereby
“deprives every civil and criminal court of the State of New York of thisgiction necessary to
both hear and determine the civil ‘property’ elementh& criminal matter and controversy.”
(Id.at] 11.) Posr and Gounden further allege, without any support, that “when no state court has
jurisdiction habeas corpus applies.” (Notice/Affidavit  14.) According to thinly the
federal judiciary hashe jurisdiction, under 28 U.S.C. 88 2254 and/or 1446[a], to resolve that

civil matter.” (Notice/Affidavit  13.)

New York, et al.10 CV 3438BMC-JMA, slip op. (E.D.N.Y. April 22, 2011) (granting defendants’ motion to
dismiss) aff'd, Gounden v. Campagnd87 Fed. Appx. 624 (2d Cir. 2012) (summary order).
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DISCUSSION
No Basisfor Habeas Corpus Relief
First, to the extent thahe Court construes the petition as asserting a claim @&ler

U.S.C. 8§ 2254the claimis premature and must be dismissé@&deral courtsnay “entertain an
application for a writ of habeas corpus in behalf of a person in custody pursuanjugiment
of a State court 28 U.S.C. § 2254(a). The petitioner must “be ‘in custody’ under the
conviction or sentence under attack at the time his petition is filethleng v. Cook490 U.S.
488, 49091 (1989);see alsowilliams v. Horn 2006 WL 2333874, at *1 (E.D.N.Y. Aug. 9,
2006) (“[B]ecause the criminal proceedsn@re ongoing, there has been no judgment or
adjudicaton on the merits of petitionex’ claims and therefore, this 2854 petition is
premature.”). In this case, neither Posr nor Gounden has alleged that he is “in pussodyt
to the judgment of a Sacourt.” Accordingly, their claims are dismissed

Second, to the extent thédite Court construes the petition as asserting a claim @&der
U.S.C. § 224 1the petition iglismissed Arguably, Section 2241 woulak applicable if Posr and
Gounden were subject fretrial custody and if they had exhausted their state court remedies.
See Braden v. 30th Judicial Circuit Coudtl0 U.S. 484, 489 (1973) (permitting a state detainee
to bring a federal habegsetition to challenge his lengthy fdreal deterion because he had
previously presented his speedy trial claim to the courts of Kentuglarie v. Berkman2011
WL 4946708, at *6 (S.D.N.Y. Oct. 18, 2011) (permitting petitioners to challenge thé&iiapre
detention pursuant to 28 U.S.C. § 2241). However, Posr and Gounden have not established that
they are subject to any custodial restrictions during pending criminal pingegnor have they
demonstrated that they have exhausted the remedies available through stapeocedures.

Accordingly, there is no basis for relief pursuant to 28 U.S.C. § 2241.



. No Basisfor Removal

Posr and Gounden seek to remove “the civil property aspect of the criminaif caste
the entire criminal case” from state court to federal court pursuant to28.\§ 1446(aj. First,
Posr and Gounden did not submit the $400 fee for filing a Notice of Removal of a civil action.
Second, 28J.S.C. § 1446(akets foth the “Procedure for removal ofvil actions.” 28 U.S.C. §
1446 (emphasis added)hus,even if Posiand Gounden had paid tfieng fee to remove the
state action to federal court, they have not identified a statutory basishéremoval of
Gounden’s pending criminal case, atitus,any such removed case would be remanded to the
Queens Criminal Court.
1. NoBasisfor a Civil Rights Action

The Court construes the submissions as asserting an independent civdctgittander
42 U.S.C. 8§ 1983as Posr and Gounden allege violations of the Fourth and Fourteenth
Amendments othe United States Constituti@nd daims for violations of constitutional rights
may be cognizable under 42 U.S.C. § 1988. maintain a § 1983 action, a plaintiff must allege
two essential elements. First, “the conduct complained of must have been commited b
personacting under color of state law.Pitchell v. Callan 13 F.3d 545, 547 (2d Cir. 1994)
(emphasis added). Second, “the conduct complained of must have deprived a person of rights,
privileges or immunities secured by the Constitution or laws of the United Stakes.”A
plaintiff must also show that each of the named individuals is personally liabieef@llegd
harm. See Feingold v. New YorR66 F. 3d 138, 159 (2d Cir. 2004A(finding of ‘personal

involvement of [theindividual] defendants in an alleged consitutional deprivation is a

3 It is not clear what role Poplays in this litigation. It does not appear that there are any

criminal charges lodged against him, or that he has any interest in the underlyiegyprop
dispute.



prerequisite to an award of damages urgkmtion 1983.” (quoting@rovost v. City of Newburgh
262 F. 3d 146, 154 (2d Ci2z001)). The submissiado not identify any individual defendants
who could be held liable for civil rights violations, ndo the Plaintiffsseek damages or any
injunctive or declaratory relief that this Court could grant.

Moreover,each of the alleged violations of their constitutional rights center on thié “ci
aspects” of the criminal case, tipablic and private rights of the real property. Posr and
Goundenallege that Gounden’s continued prosecufmmDisorderly Conduc{N.Y. Penal Law
§ 240.2@5)) cannot be maintained the disputed property is private property and not a public
street. Thus, the alleged “civil aspects” are at the heatheofcriminal case. Under the
abstention doctrine set forth ¥Mounger v. Harris401 U.S. 37 (1971), federal courts may not
interfere with pending state court criminal prosecutions, absent some extrapoilicamstance
such as bad faith prosecution, patently unconstitutional laws, or the lack of an adequess pro
in state court for protecting the rights of the accused. The Second Cichieldahat Younger
abstention is appropriate when: 1) there is an ongoing state proceeding; 2) aartngtate
interest is implicated; and 3) the plaintiff has an avenue open for review oituomsal claims
in the state court.”"Hansel v. Springfield56 F.3d 391, 393 (2d Cirl995, cert. denied 516
U.S. 1012 (1995).Here, the criminal case against Gounden is still pending, New York has an
important state interest in enforcing its crimidaws, and Gounden is free to raise any
constitutional claims in the pending criminal proceedingse Kugler v. Helfant421 U.S. 117,
124 (1975) (“[O]rdinarily a pending state prosecution provides the accused a fairfacidra
opportunity for vindication of federal constitutional rights.”). Accordingly, to theerexthat
Posr and Gounden ask this Court to consider any aspect of Gounden’s pending ceasanal ¢

these claims aréismissed.



Posr and Gounden argue thvadungerdoes not apply in theate oftheir prosecution in
bad faith. But their conclusory allegation of bad faitithat City officials knew about the
property dispute when they charged Gounrdedoes not allege that the police officers acted out
of any unlawful purpose. Rather, Gounderiam that he was charged whdegagedn lawful
activity on his own private property edvancednore appropriatelas a defense to the criminal
charge in state court. Gounden has not alleged any facts that would bring histbasarwi
exception for extraordinary circumstances. Accordingly, this Court mushtimbfiom
adjudicating the claim regarding the ongoing state court proceedings.

CONCLUSION

For the reasons set forth above, this action is dismissed in its entirety. AsnBosr a
Gounden have not madesabstantial showing of the denial of a constitutional right, a certificate
of appealability shall not issuesee28 U.S.C. § 2253(c)(2). The court certifies pursuant to 28
U.S.C. § 1915(a)(3) that any appeal from this order would not be taken in good faith, and
therefore in forma pauperisstatus is denied for purpose of an appe@bppedge v. United

States369 U.S. 438, 444-45 (1962).

SO ORDERED.

Dated: Brooklyn, New York
July 25, 2014
/sl
DORA L. IRIZARRY
United States District Judge




