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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
ENES G. PLAKSTISBALSAMO, pro se, :

Plaintiff,

: MEMORANDUM & ORDER
-against : 13-CV-5419(DLlI)

COMMISSIONER OFSOCIAL SECURITY,

Defendant. :
__________________________________________________________ X

DORA L. IRIZARRY, U.S. District Judge:

Pro seplaintiff Enes G. PlakstiBalsamo (the “Plaintiff’) filed the instant action against
Defendant Acting Commissioner of Social Securibe(“Defendant”) seeking judicial review of
thedenial ofretroactive oldage insurance benefifRetirement Benefits’)under Title Il of the
Social Security Act (“the Act?) Defendant moves for judgment on the pleadipgssuant to
Fedeal Rule of Civil Procedure 12(c3eeking affirmance of the denial of retroactigBrement
benefits Plaintiff opposes thenotion. For the reasonstatedbelow,the Defendant’snotionis
granted and its’ decisial deny retroactive retirement benefgsaffirmed.

BACKGROUND

Plairtiff was born on March 6, 1944(Certified Administrative Record R.”) 26, Dkt.
Entry No.19.) Shebegan working in 1960 at the age of 16. (R. 1I27.) In August1965, she
married heffirst husband; Edward A. PlakstigR. 19) She continued to work until 1940hen
she stoppeavorking to raise a child.(R. 122 147.) Plaintiff resumed work in 1984 until 1988
when sheagainstopped workingthis timeto raiseher grandchildren (R. 147) In April 1989,
Plaintiff and her first husband divorce(R. 19) From 1989 to 200RIaintiff reported the same

address to the Internal Revenue Service (“IRB'herincome taxes(R. 70-80.) In June 1990,
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Plaintiff married her eacond husban¥ito J. Balsamo (R. 19.) Plaintiff resumed work in 1996
until she sopped working permanently B001due toback and foot problemqR. 20, 36, 174

In January 2008, Plaintiff and her husbandved to a new residen@nd reported the new
addresdo the IRS in a joint income teaeturnfiled that year (R. 87, 90.) In December 2008,
the Social Security Administration (“SSA”) sent a Personal Earnings and Benefit Estimate
Statemerit(“Earnings Statementp Plaintiff's prior address (PI. Aff. at Ex. E; Dkt. Entry No.
16.)

On January 5, 2009, Plaintiff protectively filed an application foreetent benefitand
Supplenental Security Income (“SSI")(R. 13, 19-228990.) On January 22, 2009, Plaintiff
applied for retirement benefits and SSI at an appointmentthatBSA. (R. 13, 1922, 8990.)

On January 29, 2009, tI&SAnotified Plaintiff that she was not eligible for SSI because she was
under age 6%nd neither blind nordisabled (R. 2831, repeated at.R9497.) However, n
notices dated January 27, 2009 and February 3, 2008$SA informed Plaintiff that she was
entitled to monthly retirement benefits beginning Janua®p9 and Medicarecoverage
beginning March 200%ecause Plaintiff turned age 65 on March 6, 20q®. 19, 23-27
(repeated at R9193), 9899.) The notices also stated tHaaintiff could have started receiving
reducedetirement benefits at age 62.

After receiving the noticePlaintiff filed a request for reconsideratistatingthat she
never receivedraEarnings Statemehand, therefore, did not know until she filed bggtions

for retirement benefits and SSI in January 2009 that she couldé@eigedreduced retirement

1 A “Personal Earnings and Benefit Estimate Statement” is based oniwduatls reported and projected earnings
and sent to a wagearner annually three months prior to her birthday and/or can be requestgdiatearSee20
C.F.R. 8 404.633(e)(2).

% The statement referred to by the Plaintiff is known as the “Persanairi§s and Benefit Estimate Statemergée
20 C.F.R. 8 404.633(e)(2).



benefitsstartingat age 62 (R. 32-37.) Plaintiff requestedhe SSA to retroactively pay her for
the benefits she would have received between had @&&thday in March 2006 andher
retirement benefits filing date dfanuary5, 2009. (R. 37; see64-67.) Plaintiff's request for
reconsideration was denied in a notice dated May 22, 2010. (R. 39-43.)

In June 2010Plaintiff requested a hearing before an Administrative Law Judge (JALJ
(R. 44;seeR. 4559; see alsdR. 13) In documentation submitted and made part of the record
before the ALJ, Plaintifstatedthat she nevereceived annualanings statements, and thhe
SSA never informed her of the possibility of receiving retirement berafitgge 62 when she
inquiredat the SSA about her husbantanefits (R. 6063, 68-69.) Plaintiff again requested
the SSA award her $ 13,273.20netroactiveretirement benefits(R. 14.)

On July 26, 2011Rlaintiff appeareghro seand testifiecht a hearing before ALJdYid Z.
NisnewitZ. (R. 12876.) At the hearing, she testified that she contactedS®@ on January 5,
2009 to make an appomentto apply for retirement benefithroughher husband’s earnings
record. (R. 140) Priorto her contact withhe SSA on January 5, 2009, Plaing#fid that she
had calledthe SSA several times to ask about getting benefits thrdwaghfirst husband’s
earnings records(R. 141, 144, 14@8, 15657.) She stated that during the phone calls she was
never told about heswn entitlement taeduced retiremerienefitsat age 62.(R. 141, 144, 146,

156-57.) Plaintiff testified that she could ngirovide detailed information (dates or nane

3 After her initial request for reconsideration could not be located, Pidiletil a second request for reideration
making the same argument and was given a protective filing date obFeBr2009. (R. 386.)

*On May 19, 2011, Plaintiff received a notice explaining the ALJ hearimgeps. (R. 451.) On July 5, 2011 she
received a notice of hearindR. 5257.) The SSA procedures used to process Plasntéfjuest for ALJ hearing,
do not qualify as misinformation within the meaning of the Act and the Gssiomer’s regulationsSee42 U.S.C.
§ 402(j)(5); 20 C.F.R. § 404.633.

® ALJ Nisnewitz sworen Plaintiff after she began her testimony. (R. 145.) Although Plagitéf§ this as a reason
to deny Defendant’s motion, that small defect is not relevant todhe’€legal analysis. Therefore, the Court need
not address this argument. (R. 15.)



regarding the phone calls 85A. (R. 157) Then, on January 22, 2009, Plaintiff attended her
applicationat the SSA officeavhereshe was told she could not get benefit®ugh her current
husband’s recordhut that she had enough earnings to get benefits through her own earning
record at age 62(R. 141:42; seeR. 144, 147). Although Plaintiff initially stated that she never
received an earnings statement frima SSA shelater testifiedat the hearinghat shereceived
one in December 2008. (R. 132, 136, 138, 140-44, 146, 148, 150, 169, 172-73.)

On February 16, 2012he ALJ issued a desion finding that Plaintiff wasot enitled to
retirement benefits from ag® to herretirement benefitapplication date of Janua®p09. (R.
15.) The ALJ found that the SSA had not provided Plaintiff with any misinformatiorghwhi
would have enabled her to recebenefits froman earlieffiling date. (R. 1318.) Plaintiff filed
a request for review athe ALJ’s decision. (R. 10405; seeR. 12026.) Although Plaintiff
submitted additional documentsttee Appeals Coungflit determined that this evidence did not
provide a basis for changing the ALJ’s decisi¢R. 10727;seeR.7; 45.) On August 8, 2013,
the ALJ’s decision became the Commissioner’s final decision when the Appeals Council denied
Plaintiff's request for review.(R. 47.) Plaintiff filed the instant actionn September 30, 2013
seeking judicial review of the denial of retrtge retirement benefits pursuant to Y2S.C. §

405(g) and 1383(c)(3). (See Complaint (“Compl.”), Dkt. Entry No. 1.)

® Plaintiff received a notice concerning the class addiadro et al. v. Astrue (R. 10711.) ThePadrocase has no
bearing on this case because Plaintiff is not a member of the class & pbogk claims for disability were denied
or partially deniedby particular ALJ’'s that were “generally biased” against people applyingdoral Security
disability benefits. (R.108.) Plaintiff's claim is for retirement H#seand is not for disability benefits.
Furthermore, ALJ Nisnewitz was not namesh ddendant in théPadro class action.See Padro v. Astryd 1-CV-
1788, 2013 WL 5719076 (E.D.N.Y. Oct. 18, 2013). The Defendant Coiomassexpressly denies any
wrongdoing. [d.)



DISCUSSION

Standard of Review

Unsuccessful claimants for retirement benefits under the Act may anngction in
federal district cart seeking judicial review of the Commissioner’'s denial of their benefits
“within sixty days after the mailing . of notice of such decision or within such further time as
the Commissioneof Social Security may allow.42 U.S.C. 88 405 (g), 1383(c)(3 A district
court, reviewing the final determination of the Commissiomeust determine whether the
correct legal standards were applied and whether substamntiehee supports the decisioBee
Schaal v. Apfell34 F.3d 496, 504 (2d Cir. 1996Jhe former determination requires the court
to ask whether “the claimant has had a full hearing under the [Commissiongulgti@ns and
in accordance with the benefidgourposes of the Act.Echevarria v. Sec'’y of Héh & Human
Servs, 685 F.2d 751, 755 (2d Cir. 198@nternal quotations omitted)The latter determination
requires the court to ask whether the decision is supported by “such relevant evidence as a
reasonable mind might accept asaqe to support a conclusionRichardson v. Perak 402
U.S. 389, 401 (1971) (quotirgonsol. Edison Co. v. N.L.R,BB05 U.S. 197, 229 (1938)).

The district ourt is empowered “to enter, upon the pleadings and transcript of the record,
a judgment affirming, modifying, or reversing the decision of the Commissiontedbocial
Security, with or without remaimay the cause for a rehearing42 U.S.C. § 40%). A remand
by the court for further proceedings is appropriate when “the Commissia&ilea to provide
a full and fair hearing, to make exgtifindings, or to have correctly applied . . . the regulations.”
Manago v. Barnhart 321 F. Supp. 2d 559, 568 (E.D.N.Y. 2004). A remand to the
Commissioner is also appropriate “[w]here there are gaps in the admivestesttord.” Rosa v.

Callahan 168 F.3d 72, 83 (2d Cir. 1999) (quotirgobolewski v. ApfeB85 F. Supp. 300, 314



(E.D.N.Y. 1997)). ALJ’s, unlike judges, have a duty to “affirmatively developeberd in light
of the essentially neadversarial nature of the benefits proceeding®jada v. Apfel167 F. 3d
770, 774 (2d Cir. 1999).

Pro sepleading are held to less stringent standards than pleadings drafted by attorneys
and the Court is required to read the Plaintiffi® se pleadingsliberally and interprethem
raising the strongesarguments theguggests See Erickson v. Pardu$51 U.S. 89 (2007);
Huges v. Rowed49 U.S. 5, 9 (19805ealed Petitioner v. Sealed Defendant %37 F.3d 185,
191-93 (2d Cir. 2008
Il. Retirement BenefitsClaims

Retirement benefits under Title Il apayable to an individual who is (1) fully insurg@)
has attained age 62nd (3) has filed an application for retirement benefige42 U.S.C. 8
402a); 20 C.F.R. 8 404.310Full retirement age is the age at which an applicant may receive
unreducedbenefits 20 C.F.R.8 404.409(p Full retirement agdashistorically been 65but
graduallyis beng raised to age 671d. However, individuals can elect to apply for and receive
retirement beefits as early as age .620 C.F.R. § 404.409(c Their benefits will be reduced as
explained in 20 C.F.R § 404.410.

The Act states that no individual shall be entitled to a monthly benefit for anynmont
prior to the monthn which the application for such benefits is filed. 42 U.S.C. § 402(j)(4e
Commissioner’'s regulations state that an individual must file an application to quatify fo
retirementbenefits. 20 C.F.R. 8§ 404.603An applicant can be found to have an earlier deemed

application date when it is determined to the satisfaction of the Caiomes that she failed to

" Given that Plaintiff was born in 1944, her full retirement age was 66cfM&r2010). $eeR. 6465.) Based on
the January 2009 application, she was awarded $450.80 per month in padiadigdreetirement benefitsS¢eR.
64; see alsR. 13.) If she had applied for benefits in March 2006 when she turneetwsoxtylaintiff would have
been eligible for only $368.7@er month (SeeR. 65.)



apply for monthly insurance benefits by reason of misinformation provided byfacgr @mr
employee of the SSA. 42 U.S.C. 8§ 402(j)(5). If the applicant makes this showing, she shall be
deemed to have applied for such benediteer onthe date on whiclsuch misinformation was
provided or the date on whictshe met all requirements for entitlements to such benefits
whichever is later 42 U.S.C. 8 402(j)(5)(AlB).

The Commissioner’'s regulations describe how an applicant stblish an earlier
deemed filing date by reason of misinformation.See 20 C.F.R. 8 404.633(c)(2).
“Misinformation is information which the [SSA] consideto be incorrect, misleading, or
incomplete in the view of the facts which the [applicant] gaviaeéoemployee, or of whictine
employee was aware or should have been aware, regarding [the appligantisilar
circumstances. ..” 20 C.F.R. 8 404.633(c)(2). Furthermore, “[tjhe misinformation must have
been provided to [the applicant] in respots@ specific request by [the applicant] thed SSA]
for information about [the appBnt's] eligibility for benefits . . for which [the applicant was]
considering filing an application.” 20 C.F.R. § 404.633 (c)(4).

The Commissioner’s regulations identify the evidence that will be considerezkinga
determination of misrepresentatiorR0 C.F.R. § 404.633(d)(1)&(2):'Preferred evidence” is
written evidence that relates directly to the inquiry about eligibility for tisnar the elgibility
of another person and which shows tthetSSA gave misinformatiothat caused the individual
not tofile an application 20 C.F.R. § 4040.633(d)(1). Preferred evidence includes, but is not
limited to, a notice, letteror other document issudxy the SSA and addressed to the individual
or the SSA record of a telephone call, letter in-person contact. 20 C.F.R. §
404.633(d)(1)()&(ii). In the absence of preferred evident®e SSA will consider other

evidence, including the individualsatements about the alleged misinformatioat caused the



individual not to file an application. 20 C.F.R484.633(d)(2).However, theSSA will not find
that misinformation wagliven by the agency based solely on the individusttdements, and
othe evidence must supportdbestatementsid. The SSAalsowill considetthe following: (1)
statements from the aesing individual includingspecific details such as the date and time of
the alleged contacts(s), how the contact was made (e.g. byaeéephin person), the reason(s)
the contact was made he gave the misinformatiohe questions the individual asked and the
facts she provided, and the questions agency employees asked and the information lgéven at t
time of the contact; (2) statementsom others who were present when the alleged
misinformation was givene(g, a neighbor who accompanied the individual to the SSA office);
and (3) statements and recollections of the SSA employee (if identifiald@).C.F.R. 8
404.633(d)(2)(i)ii).
II. AL J's Decision

On February 16, 2012he ALJ issued a decisioroncluding that Plaintiff wasot
eligible for retroactive retirement benefftem March2006,when she turned age 6&yrough
her application date of Janua2@09. (R. 18) The ALJstated tht, in January2009, Plairtiff
filed an application for SSA retirement benefisd these were grantedR. 13, 17.) The ALJ
followed closely the proceduresn the Act and the Commissioner’s regulation® determine
whether Plaintiff wasligible for an earlier applit®n datedue to misinformation provided by
an officer or employee of the SSA. (R..15The ALJ found that Plaintiff was not provided
misinformation in her contact with 3Sfficers or employees in 1997, on January 5, 2009n
January, 22, 2009(R. 1617.) Additionally, based on Plaintiff’'s own testimony and the SSA’s
records the ALJ determined that the Plaintiff is not entitledoenefits prior to the Janua2p09

application date becausige SSA did not provide hrewith misinformationat any time (R. 17.)



This included Plaintiff's claim that she did not receive earning statements ungiimbec 2008
because those earning statements, even if she had received them, did nohasimtarmation
The ALJ concludedhat the earliest possible month that the Plaintiff cdogd entitled to
retirementoenefits was Januag009. (R.18.)

V. Application

The Commissioner moves for judgment on the pleadings, seeking affirroéribe
denial ofPlaintiff's retroactiveretirement benefitspn the grounds that the factual findings are
supported by substantial evidence and that the correct legal standards were affpéed.
generallyMem. of Law in Supp. of Def.’s Mot. for J. on the Pleadings &tDkef. Mem.”);
Reply Mem of Law in Further Supp. of Def.’s Mot. for J. on the Pleadings (“Def. Reply
Mem.”), Dkt. Entry No. 19; Dkt. Entry No. 2L Plaintiff oppossethe motia contendinghat the
ALJ erred by failingto develop the record regardingsinformationshe receivedrom the SSA
in a 1997 telephone call with the SSA and when her earnings statemententei@ the wrong
address (See generallfl. Aff. at 24.)

Based upon the record of this matter, @eurt findsthat the claimant has had a full
hearing andin accordance with the beneficent purposes of the Act, the correct legal standards
were applied Additionally, substantial evidence supported tAéJ’'s decision to deny
retroactive retirement benefiand to determine thahe SSA did not misinform Platiff.
Accordingly, the Commissioner’'s motion for judgment on the pleadings is grastexplained
in detail below

A. SSATelephone calls and fpointments

In the July 26, 2011 hearing, Plaintiff reported that Ishéreceived misinformation in

1997when aSSA representative did not discuss Plaintiff's eligibility for receivinuefies under



her own employment recordnd did not ask whether the Plaintiff had beeceiving earnings
statements(R. 16.) Plaintiff statedthat shehadcontacted th&SAto determinethe effect of her
remarriage on receivingetirementbenefits under her deceased husband’s employment record
(Id.) The ALJ specifically noted thatluring this conversation, Plaintiff did not inquire about her
eligibility for receiving retirement benefits based on h®wn employment recorchor did she
requesther earnings statemest (R. 16.) In addition, he found thatindersection404.633(c),
this information would not be deemed addiabmformation that an SSA employee would be
required to provide in response to Plaintiff's inquiry about applying for benefitsr urete
deceasedhusband’s employment record(ld.) There is naestimony or otheevidence in the
record thatindicates Plaintiff contacted theSSA in 1997 to requeshformation about her
eligibility for benefitsunder her employment recordn light of the evidence the SSA did not
provide Plaintiff with incorrect, misleading, or incomplete infornmati constituting
misinformationduring that conversation.

Additionally, the only evidence supportifglaintiff's claims were her own statements
Plaintiff could not provide specific details or statements from othersonspresent at tis
conversation to support her individual statements th#te SSA provided her with
misinformation. The Court cannot find thdhe SSA provided misinformation based solely on
Plaintiff's statements. Therefore, theALJ correctly concludedhat Plaintiff is entitled to
retirement benefits from January 5, 2009 only, the datehich her application for Social
Security Benefits is deemed protectively filgdR. 18.)

B. Earnings Statemens

The Commissioner’'s regulations state that general informational pamphlatsalge

information disseminated by the media, anth¢ Personal Earnings and Benefits Estimate

10



Statement that is based on an individual's reported and projected earnings” aresfautt@afi
proof that the SSA provideahisinformation 20 C.F.R. § 404.633(e)The ALJcorrectlynoted

that “the [earnings]statement may be considered along with additional evidence regarding
misinformation provided by an employee; however, the statement alone, anddikiesvlack of

such a statement, cannot qualify as misinformation usdetion404.633(e)(2). (R. 17)
Plaintiff doesnot provideevidence to support hetaim that she did not apply for retirement
benefits at age 62 because she did not receive an earnings statement aemibé&»e200%
Plaintiff's earnings statement was an estimate, which could havedspessted atrgy time prior

to December 2008. The lack of receipt of such a statement does not qualify as misimfiorma
under the Act.

Additionally, Plaintiff's claim that she did not know that she could request an earnings
statement is not sufficienb testablish ararlierfiling date as a “lack of knowledge about the
rules concerning the receipt of benefits is not sufficient to establish aer dding date.”
Bennerman v. Commissioner of Soc. SEECV-6384 2013 WL 6796351, at *4 n.3 (E.D.N.Y.
Dec. 23, 2013) Therefore,the ALJ again concluded correctly that Plaintiff is detit to

retirement benefittlom January 5, 2009 only.

8 Plaintiff submitted to the Appeals Council, a guage document from an SSA informational patet that
mentioned the Personal Earnings and Benefit Estimate Statementgatighitéd the section that read as follows:
“Each year we will send you a Social Security Statement showing garnings history and an estimate of the
retirement, disabilityand survivor’'s benefits you and your family may receive based on thosegs.” (R. 118.)

This document is not evidence of misinformation pursuant to sectio®38{¢)(1). 20 C.F.R. § 404.633(e)(1).
Plaintiff also submitted to the Appeals CouncBaptember 30, 1999 SSA Press Office news release entitled “Social
Security Begins Issuing Annual Statements to 125 Million Worker®” 11213.) This documenéalso isnot
evidence of misinformation pursuant to section 404.633(c)(4).
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CONCLUSION
For the reasons set forth above, the Commissioner’'s motion is geardddis appeal is
dismissed

SO ORDERED.

Dated:Brooklyn, New York
July 29, 2015 /sl _
DORA L. IRIZARRY
United States District Judge
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