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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

___________________________________________________________ X
Inre:
E'\é'\'\/"g_'\é%a:ﬁﬁg'zm BAY MEMORANDUM AND ORDER
! 13-CV-5430 (RRM)
Debtor.
___________________________________________________________ X

ROSLYNN R. MAUSKOPF, Unitedbtates District Judge.

This is an appeal arisingoim the confirmation of a plan of reorganization under Chapter
11 of the Bankruptcy Code. Appnt-Creditors Albert Wilk Alex Dikman, and Metropolitan
Estates, Inc., as well as Emmons Ave, LLC in a derivative capacity (collectively,
“Metropolitan”), appeal from an August 28, 204Rler of the United States Bankruptcy Court
for the Eastern District of NeWork (Elizabeth S. Stong, J.). @&border denied Metropolitan’s
motion denying reconsideration of the bankruptcy court’s order, dated July 3, 2013, confirming
the plan of Appellee-Debtor Emmons-SheepdHgay Development, LLC (“the debtor”). For
the reasons below, the appeal is DENIED.
Background

The factual and proceduralstory underlying this appes somewhat lengthy, and the
parties’ familiarity with it is presumed. Theux of the dispute can be stated succinctly.
Metropolitan is an investor ia Brooklyn condominium develomnt that filed for bankruptcy
protection under Chapter 11. As a creditod anterested party, Metpolitan aggressively
participated in the bankruptcy proceeding®tiyhout. Directly releant to this appeal,
Metropolitan filed a single, limited objection tiee debtor’s proposedan of reorganization,
claiming that the plan should not be confirntextause it failed to meet the requirement, under

11 U.S.C. § 1129(a)(3), of having been “proposegood faith.” Metropolitan was granted
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certain discovery in connection with its objecti On June 27, 2013, the bankruptcy court held
an evidentiary hearing on the debtor’s applicatar confirmation of the plan. Through counsel,
Metropolitan raised concernsgarding outstanding discovergsues, but the bankruptcy judge
pressed ahead with the confirmation hearingtrfmlitan’s counsel fully participated by cross-
examining the debtor’s principal, calling its mwitness, and arguing its case. The bankruptcy
court overruled Metropolitan’s objection, findiggod faith, and confirmed the plan. A written
order settling the hearing andrdirming the plan was filed on Ju3, 2013 and entered on July
8, 2013. Metropolitan did not appeal the confirmation order.

Instead, on July 17, 2013, Metropolitan, newlgresented by its tid attorney, moved
pursuant to Rules 9023 and 9024 &mate the confirmation ordem their motion, Metropolitan
did not raise its good faith objemh as pressed during the confation hearing. Rather, on
reconsideration, Metropodih raised for the first time two neawvguments: first, that it had been
deprived of procedural due process at¢bnfirmation hearing, and second, that the
confirmation was unlawful because the condominium was not, in actuality, property of the
bankruptcy estate but rather propettat was held or should beltién a constructive trust, an
issue that was the subjectpEnding litigation in stateourt. On August 15, 2013, the
bankruptcy court held a heag on Metropolitan’seconsideration motion, which the court
denied orally at the hearing, and subsequertlyed a written summary order to that effect on
August 28, 2013.

On September 3, 2013, Metropotithled a notice of appeal from the bankruptcy court’s
denial of its motion for reconsédation. That appeal — in wihidvietropolitan revisits the due
process and constructive trust argutsdhat it raised for the first time in seeking reconsideration

—is now before this Court. Fthe reasons set forbelow, the Court findthat those arguments



are procedurally and substantively meritledscordingly, the order of the bankruptcy court
denying Metropolitan’s motion for reasideration is hereby AFFIRMED.

The Record on Appeal

As an initial matter, the Court finds the re¢@n appeal woefulljncomplete, as it does
not contain the transcript of the bankruptowrt’'s August 15, 2013 heag and oral ruling on
Metropolitan’s motion for reconsadation. Federal Rule of Beruptcy Procedure (“Bankruptcy
Rule”) 8006 requires an appellant (here, Metropo)it within fourteen dgs of filing a notice of
appeal, to file with the bankruptcy court andveeon the appellee a “designation of the items to
be included in the record on appeal and a s&tewrf the issues to be presented.” Bankruptcy
Rule 8006. Within fourteen days after the sexw€the appellant’s designation and statement,
the appellee “may file and serve on the appellant a designation of additional items to be included
in the record on appeal It.

In addition to the items designated by faties, the recorthall” contain “the
judgment, order, or decree appealed from,amdopinion, findings of fact, and conclusions of
law of the [bankruptcy court].ld. Bankruptcy Rule 8006 directs appellant to (1) “provide to
the [bankruptcy court] clerk a copy of thenite designated,” and (2) to arrange for any
transcripts to be delivered to the cletl. Specifically, an appellant must “file with the
[bankruptcy court] clerk a writterequest for the transcripté@make satisfactory arrangements
for payment of its cost.’Id. The Rule also instructs adarties to “take any other action
necessary to enable the [bankruptcy coudilkcto assemble and transmit the recornd.”

Thus, “[w]hile [Bankruptcy] Rule [8006] d@enot expressly requitbat the ‘record on
appeal’ include all transcripts tiie proceedings below, its provisions make clear that those

documents which include ‘findings of act’ or ‘consions of law of the court’ are deemed part of



the record, including any transcripts, for whitie Rule makes express cost provisions.te
Harris, 464 F.3d 263, 269 (2d Cir. 2006ge In re McCarthy230 B.R. 414, 417 (B.A.P. 9th

Cir. 1999) (“Whenever findings déct and conclusions of lawerendered orally on the record,

it is mandatory that an appellant designate #estript under Rule 8006. There is no other way
for an appellate court to be ablefédhom the trial court’s action”).

The bankruptcy court specifically advisee tharties of these procedural rules in a
document entitled, “Notice to Paa$ Concerning Appeal.” Ht notice expressly called the
parties’ attention to Bankruptcy Rule 8006, ahishing them that it veatheir duty “to insure
that the record on appeal is complete,” arad #n “incomplete record will otherwise be
transmitted, for disposal as the District Galrall determine.” (No. 12-BK-46321, Doc. No.
145.}

Metropolitan has failed to corypwith Bankruptcy Rule 8006.Metropolitan did not
ensure the preparation of the bankruptoyrt’s August 15, 2013 hearing on its motion for
reconsideration. To be sure, the record on algpeludes the bankrupt@ourt’s written order,
dated August 28, 2013, denying Metropolitamstion for reconsideration.SéeDoc. No. 1
(Notice of Appeal)jd. (Att. 57 (8/28/13 Order)).) But & August 28th ordestates nothing
more than the fact that Judge Stontglteehearing on August 15, 2013 to consider

Metropolitan’s motion, and was denying thattiap “in accordance with the determination by

! According to the bankruptcy docket, on September 25, 2013, Metropolitan filed its designation and statement of
the issues. (No. 12-BK-46321, Doc. Nos. 147-48.) One month later, on October 1, 2013, the clerk of the
bankruptcy court transmitted the recam appeal to this Courtld(, Doc. No. 150.) In a submission dated and filed

in the bankruptcy court on October 8, 2013, the debtor provided a counter-designation of cotemsluded in

the appellate record, which encompassed twenty additional documkhidDog. No. 153.) lis unclear why the

debtor filed this untimely counter-designation after the rebaiti already been providedttte Court. In any case,

none of those twenty items were the materials that, as addressed in thirageghould have been provided to the
Court on appeal.

2 The debtor, as appellee, has an obvious interest in ensuring that the appellate record be sufficiently complete such
that it can defend its victory below on the merits. hitgh the burden was ultimately on Metropolitan to provide
the minutes in question, the debtor shares safrttee blame for the incompleteness of the record.
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this Court and record of the hearing held” on August 18th) 8y not providing the transcript
of that August 15th hearing, the Court is lefimonder what issues were raised and resolved at
the hearing on reconsideratione thature and scope of Judger&f’s oral ruling, and the reasons
underlying the court’s conclusions. Under theiseumstances, the Court does “not have a
complete record to review the bankruptcy court’s findingsdrris, 464 F.3d at 269.

The question becomes how best to addressttompleteness of this record, given the
issues raised on appeal. Baniicy Rule 8001 endows the Court with discretion to dismiss an
appeal without reaching the merits when thpedlpnt fails to perform a necessary step in
completing the recordSee In re Hawkin®95 F. App’x 452, 453 (2d Cir. 2008) (“The rule
makes clear that a district coertjoys discretion to dismiss appeeal in all cases except where
the debtor does not file a timely notice of appaahich case the court has no choice but to
dismiss the case”) (quotirtdarris, 464 F.3d at 270). Dismissal can be appropriate when, as
here, the order appealed from does not disdluséactual or legddasis of the bankruptcy
judge’s decision, and the appellant has failed to provide the Coura\kék transcriptSee,

e.g, In re Corig 2008 WL 4372781, at *7 (D. N.J. Sepg, 2008) (dismissing portion of appeal

as to which the appellants failed to provide'ampropriate record tollaw the Court to conduct

an informed, substantive appedlaeview,” without prejudice tmoving to reinstate once proper
record provided). Alternativelyaced with the absence of thpecific content of Judge Stong’s
legal conclusions underlying her denial of teeonsideration motion, ¢hCourt could simply

affirm the order.See In re DockakR005 WL 3337774, at *3 (W.D. Tex. Sept. 6, 2005)
(“Accordingly, based on the record and in the absence of a properly designated and submitted
transcript or relevargortion thereof, this Court declinesdonclude that the decision of the

Bankruptcy Judge is clearly erroneouihe Final Judgment is affirmed3ee alsdHall v. Galie



354 F. App’x 715, 716 (3d Cir. 2009) (affirming whehe appellant failed tprovide transcript
of trial, which included oralulings on motions, and whereethppellant’s brief summarily
argued that the defendants shdoddliiable and did not identifjhe court’s alleged errors);
McGinnis v. Gustafsqrd78 F.2d 1199, 1201 (10th Cir. 1992fi(ening where the appellant’s
failure to provide transcript afral ruling “raises an effectiviearrier to informed, substantive
appellate review”).

However, courts have also resolved eglp when the record, although incomplete, is
sufficient to enable an informeduwiew of the parties’ argumentSee, e.gKyle v. Dye 317
B.R. 390, 393-94 (B.A.P. 9th Cir. 2004) (distirgfjung between recordbat are “impossibly
incomplete” or “merely incomplete”. “The ‘megeincomplete’ record appeared to us then (and
now) to be sufficient for us to obtain a completelerstanding of the issues so that we could
engage in informed review. Hence, we exaxdiour discretion to selve the appeal on the
merits.”); In re McCarthy 230 B.R. at 417 (“The appellant’sltae to provide the one document
that would directly identify the manner in igh the bankruptcy couexercised its discretion
entitles us to dismiss this appeal. . . . Herewilleexercise our discretion to examine what
record has been provided. In doing so,Jeak for any plausible basis upon which the
bankruptcy court might have exeraisiés discretion to do what itdli If we find any such basis,
then we must affirm”)In re Corio, 2008 WL 4372781, at *2 (“Therefore, the Court has
undertaken the task of reviawg the record to the furtheskxtent possible by relying on

documents listed on appellants’ designatioiterfs to be included in the record”).

3 still another alternative would be for the Court to obtain the missing transcripts pursuant to its power under
Bankruptcy Rule 8019 — the avenue taken by Judge Garaufisostbaum v. Ochs277 B.R. 470, 473 n.1
(E.D.N.Y. May 16, 2002).See id(“this court has obtained the transcigpthe hearing and a copy of the Fee Order

in order to expedite a decision on the merits and to aegjdests for additional time or to refile the appeal”). The
appellant inFrostbaum though, had an excuse for his procedural misstep: he was pursuing the bankruptcy appeal
pro se In contrast, Metropolitan is represented by coundgtd third attorney in this case — who is expected not
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Here, the Court finds that it is ableaddress the merits (or lack thereof) of
Metropolitan’s arguments based o tiecord as it currently standd=irst, despite the missing
transcript pertaining to theconsideration denial, Metrojtan’s arguments are readily
addressed upon review of the transcripthef June 27, 2013 confirmation hearing — wiéch
available.

Second, as explained at lengtrithe “Discussion” sectiomfra, this is simply not a close
case. For instance, Metropolitan moved garansideration of theonfirmation decision on
completely different grounds than those it futvard at the confirmtéon hearing — rendering
such newly-minted arguments proceduraiiyproper on a reconsideion motion, not to
mention potentially forfeited on gpal insofar as Metropolitaa challenging the underlying
confirmation decision. Moreovekjetropolitan’s due process clais to put it mildly, dubious.
Having examined the record of the bankrupgioyceedings, Metropolitan’s procedural rights
were unquestionably protected, iding at the confirmation heag, and the record is replete
with instances of Metropolitan aggressiveljglting a number of different matters, sometimes
tangibly impacting the substance of the plan that Judge Stong ultimately approved.

Consequently, in light of the available taaals, the Court can conduct a complete and
informed analysis of Metropolitan’s claims on appeven without the traoript of the hearing
on reconsideration. And as discussed more hglpw, even without the precise contours of

Judge Stong'’s legal reasoning ttenying Metropolitan’s recoiteration motion, the Court is

only to know the procedural rules,tbalso to exercise a degree of common sense. Moreover, as discussed more
fully below, the issues raised in this appeal are easilyeaded on the available record, and on procedural grounds.

* In opposing the motion for reconsidtion, the secured creditor mayveaput it best in characterizing
Metropolitan’s due process argument as “preposterous.” (Doc. No. 1 (Att. 52) at 1.)
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confident that Metropolitan’s claims — both ocaasideration and renewed here on appeal — are

without merit®

Standard of Review

Pursuant to 28 U.S.C. § 158(&)e district courts of ta United States . . . have
jurisdiction to hear appeals . . . from final judgrisgorders, and decreesf’a bankruptcy court.
Id. The role of a district court ot to hear testimony or to considdocumentargvidence; it is
to review a factual record as found by akraptcy court and tdetermine whether the
bankruptcy court made an error under aggtile standards @ppellate reviewld.; seeln re
Sanshoe Worldwide Cor®93 F.2d 300, 305 (2d Cir. 1993) (“tdistrict court acts as an
appellate court in reviewinglaankruptcy court’s judgments”).

Bankruptcy Rule 8013 providesatha bankruptcy court’dflindings of fact, whether
based upon oral or documentanidence, shall not be seides[on appeal] unless clearly
erroneous.”ld. A finding is “clearly erroneous” whéfalthough there is evidence to support it,
the reviewing court on thentire evidence is leftith the definite and firm conviction that a
mistake has been committed&nderson v. City of Bessemdi70 U.S. 564, 573 (1985).
Conclusions of law of a In&ruptcy court are reviewetk novgsee, e.g.n re Bayshore Wire
Prods. Corp. 209 F.3d 100, 103 (2d Cir. 2007), while ndxguestions of law and fact are
reviewed “eithede novoor under the clearly erroneouarstiard depending on whether the
guestion is predominately legal or factual re Am. Express Merchants’ Litigg54 F.3d 300,
316 n.11 (2d Cir. 2009yacated on other grounds by Am. Eegs Co. v. Italian Colors Rest.

130 S.Ct. 2401 (2010).

® Although the Debtor raises valid concerns regardingtasje mootness, the Court does not reach that issue as it
disposes of all claims on this appeal on other grounds.
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Importantly, here, the Court reviews an ardenying reconsideration for an abuse of
discretion. See Key Mech. Inc. v. BDC 56 LUKo. 01-CV-10173 (RWS), 2002 WL 467664, at
*2 (S.D.N.Y. Mar. 26, 2002)see alsdvicCarthy v. Manson714 F.2d 234, 237 (2d Cir. 1983)
(abuse-of-discretion standaundder Fed. R. Civ. P. 59(e))pnes v. Trum@71 F. Supp. 783,
786 (S.D.N.Y. 1997) (abuse-of-discretion standard ukeed. R. Civ. P. 60). A court abuses its
discretion when its decision: (1) “rests on aneofdaw (such as application of the wrong legal
principle) or a clearly erroneous factual fingf; or (2) “though not ecessarily the product of
legal error or clearly erroneotectual finding[,] cannot blcated withinthe range of
permissible decisions.In re Aquatic Dev. Grp., Inc352 F.3d 671, 678 (2d Cir. 2003ge
ABKCO Music, Inc. \VStellar Records, In¢96 F.3d 60, 64 (2d Cir. 1996) (“[A]buse of
discretion . . . usually involves eghthe application of an incortlegal standard or reliance on

clearly erroneous findings of fact”).

Metropolitan’s Grounds for Reconsideration and on Appeal are Procedurally Improper

In moving for reconsideration of tle®nfirmation decision, and now on appeal,
Metropolitan presses two new argurtsethat it never made atettonfirmation hearing. First,
Metropolitan contends that thewrt below violated its constitional right to procedural due
process by denying its request to adjourn the hearing and for additional discovery — which
purportedly deprived Metropolitan of a “meagful” opportunity to be heard. Second,
Metropolitan argues that the property was neveradlgtpart of the bankiptcy estate because it

is in a constructive trust, resulting fronafild committed by the debtor against Metropolitan



several years before the bankruptcy. lroeder dated August 28, 2013, Judge Stong denied
Metropolitan’s motiorfor reconsideratiofi.

Metropolitan’s basis for seeking reconsmtern of the lower court’s confirmation
decision was procedurally improper, and JuStgeng would have been wholly entitled to deny
the motion on that ground alone.

“Reconsideration under Fed.R.Civ.P. 59(e), mapigdicable here by Bankruptcy Rule
9023, is merited when there has baesiear error or manifest injusé in an order of the court or
if newly discovered evidence is unearthe@&ce v. BabittNo. 11-CV-6065 (PAC), 2012 WL
2574750, at *4 (S.D.N.Y. July 3, 2012) (quotimgre Bird, 222 B.R. 229, 235 (Bankr. S.D.N.Y.
1998)) (quotations omitted$eelocal Bankr. Rule 9023-1 (“A main for reconsideration of an
order may be made pursuant to Bankruptcy R0OR3.”) “The movant must show that the court
overlooked factual matters or controlling precedbat might have materially influenced its
earlier decision.”Key Mech. Inc. v. DBC 56 LL©®1-CV-10173 (RWS), 2002 WL 467664, at
*2-3 (S.D.N.Y. Mar. 26, 2002). A “motion to reesider should not give the moving party
another bite at the apple by permitting argumenseunés that could have been or should have
been raised prior tthe original motion.”Id. (quotingin re Bird, 222 B.R. at 235) (quotations
omitted).

Metropolitan clearly failed tadentify any new law or fastthat, if presented to the
bankruptcy court at the confirmation hearimguld have yielded a different outcome.
Represented by ithird attorney on the heels of itsl&d bid to thwart confirmation,
Metropolitan’s motion for reconsaation was a manifestly imprapattempt to get “another bite

at the apple” by raising new, bpteviously available, legal argumts. After all, its due process

® As explained in the “Preparation of the Record Appeal” section, Metropolitan has failed to provide the
transcript of the hearing at which Judge Stong orally denied the motion and explicated her dihidiwgs
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claim pertained to events either entirely predatirghtaring or undergindg the hearing itself,
and Metropolitan had alreadgén litigating its constructiveust claim in New York Supreme
Court for years. Metropolitaroald have raised either or batlaims at the hearing, but made a
strategic choice not to do so. Based onphixedural ground alonthe Court could not
possibly find that Judge Stong abuseddscretion by denying Metropolitan’s motion for
reconsideration.

For the same reasons, insofar as Metropdditappeal is directly challenging Judge
Stong’s underlying confirmation desion, Metropolitan has foriied its right to make that
argument. Metropolitan had months of advancgce of the confirmabin hearing, appeared at
the hearing through counsel, and actively parid by cross-examining the debtor’s principal,
eliciting testimony from its owmwitness, and advocating zealou8ty its position. Metropolitan
made one argument: that the plan was unigoable because it had not been proposed in good
faith. Having participated in the confirmatiproceedings below and having declined to raise
either of the two arguments that it advanceammeal, Metropolitan hderfeited its right to
raise those claims to the extent it is cofitgsthe lower court’s confirmation decisioee In
the Matter of Fabric Tree426 F. Supp. 872, 878 (S.D.N.Y. 197Tf@dlding that, where party in

interest appeared at confirnatihearing, objected on a particuggound, and then participated

" In conjunction with its motion for reconsideration, Megolitan filed an affidavit of a building inspector stating
that, after the June 27th hearing, he checked some of the unoccupied ground-floor apatttherpsoperty and
found no flooding. The inspector acknowledged, howetat, he could not check esy such apartment because
some of those units were occupied. According to detlitan, this somehow refuted the statement of SDF's
attorney, made at the hearing, thigt investors were concerned by recéinbding at the property and would
abandon the plan unless it was confirmed immediatelytrddelitan baldly contends that counsel for SDF made
this allegedly false statement to engender a sense of urgency and to rush Judge Stong miogctirdiplan — a
proposition that Metropolitan incorporates into its due @sscargument. Needless to say, the inspector’s affidavit
proved nothing and certainly did not provide new facts that would have given the court below cause to reconsider its
decision. Not only was the affidavitdaamplete on its face (inasmuch as itemnted purpose was to prove that there
was no new flooding), but, more importantly, Judge Stong’s decision to confirm the plan clearly hadtoatioing
with any supposed external time constraint. It shdddnoted that SDF's attorney immediately submitted a
responsive affidavit in which he ased the bankruptcy court that he had been completely honest and criticized
Metropolitan for its dubious litigatiotactics. (Doc. No. 1 (Att. 52).)

11



in a hearing by calling witnesses, that partyalved its due process objection to the hearing
below by failing to object,” and noting thattiparty’s due processbjection, which it lodged

after the confirmation decision, wadearly of no consequence™ge also In re TerreStar

Corp., 2013 WL 447037, at *7 (“Even if Perez cdudvercome the presumption of equitable
mootness, his appeal cannot proceed because herameasl the arguments he raises here to the
Bankruptcy Judge. . . . By not raising these spe$ues, Perez did not afford the Bankruptcy
Judge the opportunity to focus his attentionntrether the Plan met these elements of § 1129
prior to his ruling that it did Appellant’s failure to raise #se arguments to the Bankruptcy
Court constitutes waiver unless the failuregach them would be a manifest injusticef)re
Gribben 158 B.R. 920, 921 (Bankr. S.D.N.Y. 1993n(fing that argument “waived as to this

appeal by the Government’s failurertose it in the proceedings below”).

The Merits of Metropolitan’s Due Process Claim

A constitutional procedural due process claim consists of two elements: “(1) the existence
of a property or liberty intere#ftat was deprived; and (2) deptiven of that interest without due
process.”Weslowski v. Zugihd 2-CV-8755 (KMK), 2014 WL 1612967, at *16 (S.D.N.Y. Mar.

31, 2014) (quotindgdryant v. N.Y. State Educ. Ded92 F.3d 202, 218 (2d Cir. 2012))
(quotations omitted). Assumingtguendo that the confirmation heiag implicated a “deprived
property interest” as to Metropolit&rihe second prong of thisasis could not possibly be

satisfied. That is because Metropolitan’s rightiue process was assiduously protected below.

® That is hardly a foregone conclusion. At any rasgabise Metropolitan was so ineluctably afforded sufficient
process, the Court need not consitliext more abstract prong of theocedural due process standaBke generally
Jones v. City of New Yqrk2-CV-9144 (PAE), 2013 WL 4028183, at *6 (S.D.N.Y. Aug. 8, 2013) (“Even assuming
that Jones had suffered a deprivation of a property interest as a result of state action, he was providedatith adeq
process”).
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To begin, Metropolitan participated exterady in the pre-confirmation bankruptcy
proceedings for a period of over seven rentvhich included filing numerous written
objections and motions. Among other things tidgolitan opposed the debtor’s request for
post-petition financing relating to damage that the property sustained from Superstorm Sandy;
filed proofs of claims against thenkruptcy estate and then obgetto the debtor’s motions to
expunge those claims; moved to examine theadghtrsuant to Bankruptcy Rule 2004; objected
to the debtor’s disclosure statement and seeomehded disclosure statement; moved to adjourn
the confirmation hearing; voted on the secondraded plan (after the deadline for such voting
had already passed); and objedi®the second amended plan¢eragain after the court-ordered
deadline). Through counsel, Mepolitan attended at least sixfdrent hearings before the
bankruptcy cour,and participated in at least thramnterences with the debtor and Judge Stong
pertaining to settlement negoti@ts. At no point did the court logv ever stifle Metropolitan’s
right to be heard and to paipate in the bankruptcy proceedingbo the contrary, Judge Stong
painstakingly safeguarded that right.

Furthermore, on April 11, 2013, Metropolitegceived notice that the confirmation
hearing would occur on June 27, 2013 — therebyiging it with more than two months of
notice, which was ample time to prepare foesaitentiary hearing. Ad even though the lower
court set June 20th as the deadline for anitemr objections to thplan, and Metropolitan
violated that deadline by not filing itdjection until June 26th, Judge Stong allowed
Metropolitan fully to litigate i objection at the June 27th hegr As described, counsel for
Metropolitan cross-examined thelder’s principal, presenteddhestimony of its own witness,

and argued forcefullggainst confirmation.

° Those court appearances were on October 16, 2012, January 14, 2013, March 5, 2013, April 11, 2013, May 28,
2013, and June 27, 2013.
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It should not go unmentioned, too, tdatdge Stong was a zealous steward of
Metropolitan’s rightto participate during the hearing itselfhe judge repeatedly relaxed the
rules of evidence to aceonodate the questions posed by Metiib@o's attorney- inquiries that
were sometimes irrelevant to the operativeassiugood faith, or that were otherwise improper
under the rules of evidenceSge6/27/13 Minutes at 46 (overruling objection to Metropolitan’s
guestion that Judge Stong debed as at the “outer boundanfthe outer boundary of what
could even conceivably be rebmt to the issue before tliurt”), 52-53 ¢verruling objection
to Metropolitan’s questionegking to elicit hearsay3¥gee alsad. at 83 (in ruling on good faith
issue, emphasizing that Metropofithad been accorded a “widerthewith respect to admissible
evidence”).) The record, therefore, ditg@nd unequivocally refutes the notion that
Metropolitan was deprived ofraeaningful opportunity to beelard and to participate in the
hearing. Of course, that the lower court did mitmately rule in Metropolitan’s favor says
nothing of whether it was accorded due procesandspportunity to be heard does not mean
the right to win.” Wynder v. McMaharNo. 99-CV-772 (ILG), 2013 WL 1759968, at *10
(E.D.N.Y. Apr. 24, 2013).

Nonetheless, Metropolitan complains that isvdgnied the necessatiscovery to mount
a meaningful challenge to the plan. In theaflier 11 setting, a disdore statement is the
method through which interested parties receif@mation about a plan of reorganization. The
decision of a bankruptcy court éapprove a debtor’s disclosustatement is one of the major
procedural steps in a Chapter 11 case, wthietcourt will uphold on if the disclosure
statement, read in tandem with the proposed,grovides the holders of claims and interests
with financial information sufficient to permtihem to make an independent and informed

judgment on whether to accept or reject the pla@oliier on Bankruptcyf 1100.09(2)(b),
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1125.02 (16th ed. 2014). Here, on April 27, 2018lgeé Stong made that determination by
approving the debtor’s second ended disclosure statement.

To be sure, Metropolitan could, and did, sedHitional discovery from the debtor. Yet
it was not until June 26, 2013one daybefore the confirmation hearing that had been scheduled
months earlier — that Metropolitan moved for tlhert below to compel the debtor to comply
with its discovery request. Not only was thaition to compel untimely, but it was overly broad
and burdensome. Metropolitan sought, amohgrotaterials, “[a]ll financial statements”
starting in 2004 for Emmons Avenue d@athmons-Sheepshead, and “[a]ll documents
constituting, mentioning or otheise referring to all payments @inds and/or expenditures by
or on behalf of Emmons-Sheepshealating to the premises(Doc. No. 1 (Att. 45).) Judge
Stong hardly erred by refusing to adjourn ¢oafirmation hearing to accommodate this
eleventh-hour, unreasonablygansive discovery requést.

For its part, Metropolita emphasizes that it was engagedeattlement discussions with
the debtor prior to the confirmation hearing, acduses the debtor’s attey of negotiating in
bad faith. In other words, Metropolitan asserts, the debtor never intended to negotiate a
settlement, and its attorney expéal those discussions as a stadtic to delay discovery past the
“finish line” of confirmation. (Br.for Appellant at 9, 16; Rply Bfor Appellant at 5.) But that
argument is flatly unpersuasive.

For starters, in its brief, Metropolitan admits théhalted the discovery process and did
not file a motion to compelduring settlement discussion@r. for Appellant at 9.)

Metropolitan cannot now complaabout a lack of discovetyased on the conduct of its own

10 As the debtor notes, Judge Stong’s discovery schefulider, which was signed by Metropolitan’s counsel,
required a writing (with all the partiegonsent) to confirm any modification of the discovery deadlines, or the
court’'s intervention if an agreemenbuld not be reached. The debtor never agreed to any extensions, and
Metropolitan did not seek the court’s intervention until one day before the confirmation hearing. (Br. for Appellee
at 13.)
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competent counsel, one who surely should have pexgared to proceemth the litigation in

the event that settlement discussions fell thrdoghvhatever the reason, whether in good or in
bad faith as alleged. Moreovéxy all accounts, Metroflitan’s current lawyer was not yet even
involved in the bankruptcy during thesettlement discussions. It&ling that the attorney for
Metropolitan whaoactually participated in those settlentadiscussions levelled no such
allegations of bad faith or “trigky” during the confirmation hearirlg. As the debtor
emphasizes, it was no secret that the planma@sng toward confirmation while the parties
concurrently engaged in thosegotiations. (Br. for Appeleeat 13.) There was never an
agreement to alter or suspend ttonfirmation schedule, or to postpone the confirmation hearing
in the event that the debtor aMetropolitan failed to reach atcord. As the debtor explained,
it was “faced with [SDF’s] stay raf and the strong possibility thi&it d[id] not confirm a Plan
shortly, it will be faced with a &te Court foreclosure which will wipe out any payments to its
creditors.” (Doc. No. 1 (Att. 42).) Mepolitan always knew these facts.

The Court also takes note s#veral pre-confirmation leteto the bankruptcy court —
which counsel for the debtor and Metropolitan wreeparately — apprigiidudge Stong of the
status of the contingesettlement negotiations. Although Msiolitan’s attorney complained at
points that the parties were moaiking sufficient progress, thengere also indications that good
faith settlement discussions were underwayfatn, in a letter datethe same day as the
confirmation hearing, Metropolitamoted that, three days earligrhad received a new offer
from the debtor, that Metropolitan had proposedanteroffer, and that an agreement could be
forthcoming. (Doc. No. 1 (Atd7) (“[I]f Debtor was toreturn to the same waterfall structure

with the newly offered claim amatito our clients, that woulprovide a satisfactory resolution

1 Unlike Metropolitan’s present counsel, the debtor’s aggriori Schwartz, has been involved in this case since
the filing of the Chapter 11 petition.
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and allow the reorganization to proceed”).) nee, notwithstanding Medpolitan’s self-serving
allegations, there is no convincing evidencéad faith negotiationsn the debtor’s part.

As a final matter, the Court is highly doubttbht additional discovery would have made
any difference in the outcome of the confirmati@aring. As previouslgletailed, nothing that
Metropolitan adduced or arguedthé hearing credibly suggesd any improprigy during the
pre-petition real estate closingblor would the alleged improptig even if it existed, have had
a logical, material bearing on whether the giad been proposed in good faith. And, inasmuch
as Metropolitan objected to uirdlly every action that the debtor took prior to confirmation,
including voting against the second amended fflabhJudge Stong ultimately confirmed, it is
difficult to fathom how further discovery wasasonably necessary for Metropolitan to cast an
informed vote.

In brief, the bankruptcy couassiduously protéed Metropolitan’s due process rights
during the proceedings below, and Metropolitanipigdted aggressively at each stage of the
pre-confirmation bankruptcy process. The prentiigt Metropolitan was denied due process is

simply unsupportabl&.

12 Metropolitan cites and quotes various cases for due gras@sms and boilerplate. Those cases, which deal with
procedural due process claims in totally unrelated contesdaside no reason for thSourt to rule differently.See,

e.g, Armstrong v. Manzo380 U.S. 545, 54%0 (1965) (failure of motherna her successor husband to notify
divorced father of pendency of proceedings to adopt daughter deprived father of due process of law sdeas to re
adoption decree constitutionally invalidyjorgan v. United States304 U.S. 1, 19-20 (1938) (in proceeding
instituted on initiative of Secretary of Agriculture bytice of inquiry into reasonableness of rates charged by
market agencies at stockyards, where no specific complaint was formahakelde Secretary accepted and made as
his own the findings that had been prepared by the active prosecutors for the governmaméaftartediscussion

with them, and without according any reasonable opportuaithe owners of the maek agencies to know the
claims against them and to contest ¢k@@ms, the owners of thmarket agencies were ngiven a “full hearing”);
Hurtado v. California 110 U.S. 516, 538 (1884) (holding that due process does not require an indictment by a grand
jury in a prosecution by state for murder).
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Good Faith

Metropolitan does not raig appeal the claim thatattually litigated at the
confirmation hearing, that is, its argument ttiet plan should not be confirmed because it had
not been proposed in good faith under 11 U.§.€129(a)(3). The bankruptcy court squarely
rejected that assertion, and itlear why. Nonetheless, anitan abundance of caution, this
Court finds that Judge Stong properly rejected Metropolitan’s claim.

Generally, a plan of reorganization nmag confirmed only if a bankruptcy court
determines that each requirement is met under $10J8 1129(a). This includes that the plan
have been proposed “in good faith and not by any means forbidden by law.” 11 U.S.C.
§ 1129(a)(3). The so-called “good-faith test” regsithat “the plan wsaproposed with ‘honesty
and good intentions’ and with ‘a basis for expegthat a reorganizatn can be effected.”
Koelbl v. Glessing (In re Koelhly51 F.2d 137, 139 (2d Cir. 1984) (quotiMgnati Sugar Co. v.
Mock 75 F.2d 284, 285 (2d Cir.1935)). The good-faitit tepeaks more to the process of plan
development than to tlewntent of the plan.’In re Bush Industries, Inc315 B.R. 292, 304 (B.
W.D.N.Y. 2004). The issue must be viewedigit of the totalityof the circumstances
surrounding the establishment of a Chapter 11 gkeeln re WorldCom, InG.No. 02-BK-13533
(AJG), 2003 WL 23861928, at *51 (Bankr. S.D.NQtct. 31, 2003), including the debtor’s pre-
filing conduct. Seeleslie Fay 207 B.R. at 781. A finding of good faith will not be overturned
“unless the opponent of the plan can shbat the finding was clearly erroneoudti re Bd. of
Directors of Telecom Argentina, S,A28 F.3d 162, 174 (2d Cir. 2008) (quotiigelbl, 751
F.2d at 139) (quotations omitted).

Based on the record of the confirmation e@rthere is absolutelyo basis to question

the lower court’s determination that the delitonestly believed #t it was in need of
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reorganization, and that the plan was nieged and proposed withe intention of
accomplishing a successful reorganization.

At the hearing, Judge Stong directly creditieel testimony of thdebtor’s principal,
Pinson, as “both persuasive and credible,”{68/2 Minutes at 83), arslich a finding was well-
founded even on this cold record. Pinson testifigiculately and thoroughly, and, more to the
point, provided credible explanations for the events that Dikman, Metropolitan’s principal,
chalked up to impropriet}? Moreover, Dikman testified gmely and conspiratorially about
money supposedly paid under table at closings. But Dikam identified only one such
purportedly improper closing, hewd not pinpoint exactly whethat closing occurred or name
the purchaser, and he did not even beng of the relevant paperwork to cottt.

Furthermore, even assuming that thesad®enue was underreported in the fashion
alleged by Metropolitan, that fabhad no material bearing on whether the Chapter 11 plan —
negotiated years later in theastow of impending foreclosurewas proposed with “honesty and
good intentions.” Judge Stong repeatedly madevng point during the hearing. The plan was
not proposed, for instance, as part of a schendelafy, or solely for tax purposes — situations
that courts have found to have been in bad feite7 Collier on Bankruptcy 1.129.02[3][a]

(16th ed. 2014). Under the circumstances pttesetthe arguments advanced by Metropolitan in

13 For example, Pinson spoke on rebuttal about the specific closing to which Dikman had apparentlgteen re

in his testimony. At that closing, Pinson explained, the purchaser was also a contractor or plumber and had
personally done a “tremendous” amount of work on the unit. Consequently, the money paid at the ciolsisg wa

than the amount in the sales contract to account for credits owed to the buyer. As to Dikman'’s allégsten

man named “Lockshen” had siphoned money from numerous closings, Pinson stressed that Lockshen was a
businessman who had independently agreed with the bank to fund certain aspects of theniwondtawelopment,

and that the bank approved every dispensation to Lockshen.

14 Dikman claimed that he did not know there would be a hearing and was unprepared to testify. In fact, as noted,
the confirmation hearing had been scheduled over two months earlier. And, as the debtor pofBis fout
Appellee at 12), the Local Bankrupt®ules required that Metropolitan be prepared to conduct an evidentiary
hearing. Seel.ocal Bankruptcy Rule 9014-2 (“At the first scheduled hearing in a contested matter, the glaotild

be prepared to conduct an evidentiagating, at which withesses may testify if. the hearing is on confirmation of

a planin a case under . . . chapter 11 . . . of the Bankruptcy Code”).
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opposing confirmation were, simply put, extrans to the issue of good faith under 11 U.S.C.
8§ 1129(a)(3). In sum, Judge Stong’s determinatiahthe plan was proposed in good faith is

unassailable.

Constructive Trust

Finally, for the first time on reconsidemati, and again on appedletropolitan raised the
issue of constructive trust. As noted above, Metitapos failure to preserthis argument at the
confirmation hearing provides sufficient bafsis denying Metropolitameconsideration.

Insofar as Metropolitan wantiis Court to impose a constructive truste€Rply Br. for
Appellant at 3), it will do no such thing. Givether available remesk, this Court will not
opine in the first instance on any isselating to a constructive trust.

For one, a constructive trust is inappropriateen an alternative remedy exists at law and
a party’s interests are not particularized to the nesst Both factors exist here. The rights and
obligations between Metropolitandithe debtor are governed bytten contract setting forth
the terms and conditions of Metropolitan’s investme3ge Abraham v. American Home Mortg.
Servicing, InG.947 F. Supp. 2d 222 (E.D.N.Y. 2013) (“Im=Il established that the existence of
a contract precludes a clafor a constructive trust.”see also Rosenblatt v. ChristlO5 F.

App’x 11, 13 (2d Cir. 2006) (“[P]laintiff is not eitled to a constructive tist because the rights

of the parties here are basedaowritten agreement.”). Und#rese circumstances, Metropolitan
plainly had — and continues toudea— an adequate remedy at law: an action for damages against
Pinson and the Emmons LLCs. And thagpriscisely the remedy that Metropolitan has

vigorously pursued. Metropolitandarght claims in state court fanter alia, breach of contract

and fiduciary duty, and has apparently recei@aery favorable judgment with almost $2

million in damages. (Rply Br. for Appellant at 1.) Further, Metropolitan’s interest in the
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properly was never tethered to any unique aspect of the propertyvitsieli was underscored
by Emmons Avenue’s contractual right to buy @aitany time, Metropolitas interest in that
LLC.

In addition, as far as theoGrt is aware, there has neweren a state court verdict or
judgment in Metropolitan’s favor finding thatcanstructive trust exied, much less such a
verdict or judgment beforaudge Stong confirmed the plam that regard, on August 29, 2011,
Metropolitan filed a state court lawsuitaagst Pinson and the Emmons LLCs, including
Emmons-Sheepshead.e., the soon-to-be debtor in thenbauptcy. On November 2, 2011, the
state action defendants moved $ommary judgment with respeict Metropolitan’s constructive
trust claim and to vacate the notice of perayeon the property. On June 15, 2012, the state
court dismissed Metropolitan’s constructive trastion brought in itendividual capacity, but
denied the state action defendants’ motion raggrthat claim in its derivative capacity, and
also denied the debtor’'s motiondancel the notice of pendency.

The state court’s decision on the partiahsuary judgment motion is part of the record
on this appeal, and Metropolitan makes much efféttt that its derivate/cause of action for a
constructive trust survived sunamy judgment. (Br. for Appellant at 7, 22; Rply Br. for
Appellant at 2.) But Metropolitds emphasis is misplaced. The state court merely held that
“Metropolitan’s derivative causef action sufficiently allege[dihe elements of a constructive
trust.” (Doc. No. 1 (Att. 14 at ECF 79).) iBhwas not a verdict, much less a judgment in
Metropolitan’s favor. It was simply a recognitithat Metropolitan had adequately pled the
elements of a constructive trust in its glative action. Absenterdict or judgment,
Metropolitan could not “properly pgesent to the bankruptcy courathit] was, at the time of

the commencement of the case, a beneficiaeyastructive trust held by the debtohi’'re
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Omegas Group, Inc16 F.3d at 144%ee Taub v. Taub (In re TayudR7 B.R. 208, 220 (Bankr.
E.D.N.Y. 2010) (“Until the state court or this court issues an order [imposing a constructive
trust], the [properties subject to a constructivettagsion] are . . . properyf the Debtor’s estate
under Bankruptcy Code Section 541”).

Finally, at no point beforthe plan was confirmed did Mepolitan institute an adversary
proceeding in the bankruptcy court to recover money from the deb¢eBankruptcy Rule
7001(1). Since the confirmation, Metropolitan has apparently commenced such a proceeding by
filing a complaint in the bankrugy court, pursuant to 11 U.S.€.1144, seeking to revoke the
confirmation order and the debtodischarge on thgrounds of fraud and the infringement of
Metropolitan’s due praess rights. (Br. for Appellee at 39eeBankruptcy Rule 7001(5). As
the Debtor notegshisis the proper vehicle through whichrease any issue obastructive trust.

(Br. for Appellee at 17.)

Conclusion

For the reasons stated herein, Metropolitapgeal of the bankrupt court’s August 28,

2013 reconsideration order is DENIED.

SO ORDERED.

Rastynn R. Mauskepf

Dated:Brooklyn, New York
SeptembeR3,2014

ROSLYNNR. MAUSKOPF
UnitedState<District Judge
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