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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
ELAINE M. BEYE, pro se :

Plaintiff,

: OPINION AND ORDER
-against : 132V-5484 PLI)

CAROLYN W. COLVIN,* :
Acting Commissioner of Social Security, :

Defendant. :
________________________________________________________________ X

DORA L. IRIZARRY, United States District Judge:

On October 22, 201,0Plaintiff Elaine M. Beyg*Plaintiff”) filed an application pro se?
for Supplemental Security Income (“SSI”) und€itle XVI of the Social Security Act (the
“Act”) , alleging that she became disabled on Ju2®1Q the applicatiorwas given a protective
filing date of September 22010. GeeCertified Administratve Record (“R.”),Dkt. Entry No.
16at114-19, 125 Herapplicationwasdenied and Rintiff requeséda hearing.(R. 73-79, 80.)
On February 6, 201,2Faintiff appearedoro seand testified at a hearing before Administrative
Law JudgeBarry L. Williams (“the ALJ). (R. 2254.) By a decision datedugust 15, 2012
the ALJ concludedPlaintiff was not disabled within the meaning of the Act. @R18) On
August 9, 203, the ALJ’s decision became the Commissioner’s final decision when the Appeals

Council denied Rintiff's request for review(R. 1-4.)

! Pursuant to Rule 25(d) of the Federal Rules of Civil Procedtioeymissioner Carolyn W. Colviis

substituted for Commissioné&fichael J. Astrueas the defendant in this action

2 Pro sepleadings are held “to less stringent standards than formal pleablafted by lawyers."Hughes v.
Rowe 449 U.S. 5, 9 (1980) (citation omitted). Courts should “interpret [suchrgjafee raise the strongest
arguments that they suggesfbrsyth v. Fd’n Emp’t & Guidance Sery409 F.3d 565, 569 (2d Cir. 2005) (citation
and quotation marks omitted). Though a court need not act as an advopatesiitigants, insuchcases “there is
a greater burden and a correlative greater responsibility upsrdigirict court to insure that constitutional
deprivations are redressed and that justice is dommvVis v. Kelly 160 F.3d 917, 922 (2d Cir. 1998) (citation
omitted).
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Pursuant to 42 U.S.C. 8§ 405(®)laintiff filed the instantappeal seeking judicial review
of the denial of benefitsinceSeptember 29, 2010 SeeComplaint (“Compl.”), Dkt. EntryNo.
1.) Pursuant tRule 12(c)of the Federal Rules of Civil Procedutiee Commissioner moddor
judgment on the pleadingseeking affirmace of the denial of benefits. SeeMem. of Law in
Supp. of Def.’s Mot. for J. on the Pleadings (“Def. Mem.”), Dkt. Entry Nd.) The Court
liberally construegro sePlaintiff’'s submission in response asm@ssmation for judgment on
the pleadings, seeking reversal of the Commissioner’s decision, or atenaemand. $ee
Letter fromPro SePlaintiff Opposing Def's Mot(“Opp.”), Dkt. Entry No. B.) For the reasons
set forth below, the Commissioner’s motion for judgment on the pleadings is graraediffBlI
crossmotion for judgment on the pleadings is denied and this appeal is dismissed.

BACKGROUND
A. Non-Medical and SelfReported Evidence

Plaintiff was born in 1958 (R. 32, 114, 12and hasa highschool educatianR. 2,
130) Although she reported that she stopped working on Mar@®d§ when her temporary
job ended, Ise alsareported having worked as a temporary receptionist in 2009,-arsplbyed
babysitter in 2005, and a typist. (R29, 130, 14344.) According toher Disability Report
Plaintiff's impairments became sevemoegh to prevent her from working on June 1, 2010. (R.
114 125.) She alleged disability due to pain in her arms, shoulders, and legs; a dpomdic
and high blood pressure. (R. 12%) the time ofapplication, Plaintiff was taking Amitriptyline
(an antidepressant), aspirin, Hydrochlorothiazide (for blood pressure), Lisirn(éqrilblood
pressure), a multivitamin, Nexium (for heartburn), and Prednisone (a steroid,npr (fi 132.)

In a Function Report completed on November 11, 2010, Plaitdiféc that she lived in

an apartment with her family. (R. 1:32.) On a typical day, she prepared her child for school,



walked him to the bus, and went to any scheduled dagioointments. (R. 135.) Plaintiff was
able to take care of her personal gniag andhygiene, but occasionally felt pain when raising
her hands, forcing her to take her time. (R. 13hg prepared daily meals, did laundry, cleaned
her room, but required assistance in taking out the garbage. (R. 137.) She wdattaids a
day and could take public transportatianthout assistance (R. 138.) Plaintiff went shopping
for food, clothing, plants, and medicine, and could handle her finances. ®913%he read
and watched television every day, and went to church twice a month. (R. 139.) She visited
friends or went to a movie, if she was “feeling good,” but stayedehibrehe was feeling too
much pain. (R. 1390.) According to Plaintiff, she was unable to stand for extended periods of
time, and was unable tift, kneel, or squatandneeded to hold aitang in order to climb stairs
but did walk for exercise. (R. 140.) Plaintiff estimated that she could walk for one bfock be
stopping to rest for fifteen minutes. (R. 141.) She had no problems paying attenistimg
what she started, following instructions, or getting along with authority Bguitd.) Stress or
changes in schedule caused her to slow down, and she needed occasional renmigmersler
things. (R. 137, 142.)

In a Disability ReporAppeal form filed after she requesta hearing, Plaintiff stated
that the pain in her shoulders, hands, and legs was worsening and that her blood pesssure w
“up and down.” (R. 1549.) She found it difficult to stand for long periods of time and was
having headaches. (R. 154.) She no longas takirg Hydrochlorothiazide (for blood pressure),
but she continued to take the other medications. (R. 157.)

B. Medical Evidence



On Junell, 2010, Richmond University Medical Cent&Richmond”) took x-rays of
Plaintiff's left shoulder. (R. 164gepeated aR. 576, 802.) The-xays revealed no fractures,
dislocation, or bonylytic changesld()

On June 29, 2010, Plaintiff underwent a laparoscopic cholecystectomy at Richmond. (R.
714417, 691713, 71820.) On a July 19, 2010 followp evaluation, the surgeon, Dr. David
Cornell, noted that she was doing “remarkably well” and discharged herfdrdmar treatment.

(R. 573-75.)

On August 13, 2010, Maryann Lee, M.D., a rheumatologist, examined Plaintiff. (R. 808
09.) Plaintiff complained of pain in her arms, shoulders, and legs for the past four morths, wit
increasing achiness. (R. 808.)artd relief to the increased pain had been rendered through
Plaintiff's ingestion of Tylenol and Amitriptyline. Id.) Dr. Leenoted thatPlaintiff was
overweight, witha normalblood pressure of 118/8@&nd a largely normal musculoskeletal
system (Id.) The rotator cuff of the right shoulder did show some impingement, particularly
with respect to internal rotatipand some tenderness la¢ tacromioclavicular (AC) joint. Id.)
Plaintiff also had limited range of motion in her left shouldetd.)( Plaintiff suffers from
crepitus in both kneedjowever,there were nceffusions. I[d.) Dr. Lee further noted that
fiboromyalgia tender points were not presentd.)( Dr. Lee opined that Plaintiff likely had
osteoarthritis, bursitis, and rotator cuff syndeondd.)

On August 27, 2010, Dr. Lee saw Plaintiff for a folloyy appointment, at which time
Plaintiff reported pain in both shoulders and legs, particularthe knees. (R. 110.) Drek
noted some tenderness in Plaintiff's right shoulder, anckdstttat she was considering a
diagnosis of polymyalgia rheumadic (Id.) She prescribed Predwoine (a steroid) at a dosage of

20 mg. (d.)



On September 7, 2010, Plaintiff reported to Dr. Lee that she had stopped taking
Prednisone because it made her “jittery,” although it had improved her symptoni€9(RDr.
Leethen decreased the Prednisone dosage togl((d.)

On October 8, 2010, Plaintiff again reported to Dr. Lee an improvement in her symptoms
in response to the Prednisone. (R. 108.) Yet, Plaintiff continued to complairstffoass and
pain, particularly in her hands and shouldexrs,well assome swelling in her hands.Id()
Results of examinations of Plaintiff's head, neck, heart, and lungs were nanddhere was no
synovitis in her joints. I(.) Plaintiff had some tenderness in her shoulders and thigh¥. O0.

Lee increased her Prednisoneage to 15ng. (d.)

On October 10, 2010, plaintiff went to Richmond’s emergency rcomplaining of
chest pain. (R. 479.) -Kays of her chest showed minimal increased densitigee right base of
the hearwith no evidence of pleural fluid, normal heart size, and a midline trachea. (R. 799.)

On October 28, 2010, Plaintiff attended a folaw appointment and complained of
diffuse joint pain. (R. 479.) & was alertfully orientedand in no acute distres (Id.) Her
chest was tender to palpatiandresults ofexaminations of her abdomen and lungs were normal.
(Id.) The following were also assessechest pain (likely musculoskeletal), joint pain,
hypertension, gastroesophageal reflux disea§&ERD”), type Il diabetes,anemia, high
cholesterol, and obesity. (R. 480An electrocardiogranf‘EKG”), rheumatology followup,
and a nutritional consultation were recommendedd.) ( Metformin was prescribed for
Plaintiff's diabetes, and she was counseled on proper diet and exeldise. (

From November 3 through November 11, 2010, Rfaiwas hospitalized at Richmond
for complaints of epigastric paisnd chest pain. (R. 214, 364, 565, -BE3 21398, 303436,

56567.) On admission, she had shortnss of breath, dyspnea, or orthopnea. (R. 214.) She



had nausea without vomiting.Id() On examination, Plaintiff's air entry was equal on both
sides, with no added sounds, dhdre was no heamburmur. (d.) There was tenderness in the
epigastric ara of her abdomen, but no rebound, guarding, or tenderness, and bowel sounds were
positive with regular intensity. (R. 246.) An examination of the central nervous system
revealed no focal deficits. (R. 215.) On admission, Plaintiff was diagnosedauit coronary
syndromeand given two doses of nitroglycerin. (R. 354 )chest xray showed haziness at the

lung bases, heart size within normal limits, and an unremarkable trachea anstimedia (R.

798.)

On November 42010, Plairtiff was found to bealert, oriented,in stable condition, and
no longer feling chest pain (R. 374, 376.) A physical examination proved noramal an EKG
was unremarkable. (R. 376.)

On November 52010,a stress test was attempted and caused renewed chest pain. (R.
379))

On November 62010, the stress test wasa@ministeredwithout complications. (R.

382))

A report datedNovember 8, 2010 noted the following results of the exercise stress test
and EKG: (1) mild left ventricle diastolic dysfungon and mitral regurgitation; (2)o left
venticular wall motion abnormalityand (3) a normal ejection fraction of appximately 60%.

(R. 215, 312.) This report essentially found that, while Plaintif€art muscles do not relax in
an idealmanner andherheart may fill with blood too slowlyher left heart ventricle pumps out a

normal amount of blood with each heartbeat. (R. 13.)



On November 92010,an xray of Plaintiff's chesshowed no infiltrates or pleural fluid.
(R. 797.) Her heart size was at the upper limit of the normal range, and hezafrach
mediastinum, and diaphragms were unremarkalbde) (

On November 102010, a leftheart catheterization, left ventriculogramnd selective
coronary angiography showed a normal coronary tree, moderatemficle dysfunction, and
hypertensive cardiomyopathy. (R. 309.) However, a EKG performed on Plaintifivas
determined to be abnormal. (R. 314.)

On November 112010, results of an EKG weraormal and Plaintiff was discharged in
stable condition. (R. 175gpeated atR. 313; R. 215repeated atR. 566.) Diagnoses on
dischargeincluded nonST-elevation myocardial infarction and hypertensive cardiomyopathy.
(R. 216,repeated atR. 567.) The doctor prescribéttednisone, Metformin, a multivitamin,
Amlodipine, Nexium, aspirin, Lisinopril, and Lopressor. (R 2Epeated aR. 566.) Plaintiff
was permittedo engage in physicalctivity and exercise as tolerated. fR7.)

On November 8, 201Mr. Lee completed a questionrgiin which she stated that she
had diagnosedlaintiff with polymyalgia rheumat& whose accompanying symptoms were
stiffness of the hands and shoulders with some swelling of the hands. (R. 19at)ff Rkxd
been prescribed Prednisotee address these infirmities anddheesponded positively to the
medication (R. 191.) Dr. Lee stated that she could not provide a medical opinion regarding the
Plaintiff's ability to do workrelatedactivities. (R. 194.)

On November 23, 2010, Plaintiff returned to Dr. Lee and reported taking omhg 16¥
Prednisongbecause the 1fig dosage causdur palpitations. (R. 106.) Sktated that shevas
“feeling better,” but had developed calf paie hrevious day and was having difficulty walking.

(Id.) Upon examinationDr. Lee discoveretenderness and induration o\Raintiff's left calf,



but Homan’s sign was found to Ibegative. Id.) Examinations of the head, neck, heart, and
lungs provechormal. (d.) Dr. Lee diagnoseRlaintiff with stable polymyalgia rheumati@and
continued Prednisone at 1fig. (d.) She wanted to rule out a diagnosis of deep
thrombosis in the left calf.ld.)

On December 6, 2010, Igbal Teli, M.D., perform&dconsultative internal medicine
examination. (R. 19201.) Plaintiff reported a history of sharp lovrack painthat occurred
intermittently on a daily basis, lasting for approximately ten minuésa time (R. 197.)
Plaintiff also eported a histgr of chest paimndthat she had been diagnosed with ventricular
dysfunction following her admission to Richmondd.Y She also reported shortness of breath
after walking for three blocks. Id]) Sheinformed Dr. Teli that shavas taking aspirin,
Lisinopril, and Metformin. Id.) Plaintiff reported her ability to engage in the normal activities
of daily living, includingcookingand cleamg five days a week, showiag and dressg daily,
readng, watchng television, and shoppingld()

Upon Dr. Teli administered another physical examination on Plaihgffdetermined that
shehad a normal gait and staneéhout the use oéssistive devices. (R. 198.) She did not need
help changing for the examination, getting on or off the examination table, anableato rise
from her chair without difficulty. Ifl.) She could not walk on her heels or toes due to a feeling
of instability and could only squaip to 60% due to back painld() A straightlegraising test
was negative on both sidesld.f Plaintiff had full ranges of motion in her shoulders, elbows,
forearms, wrists, knees, and ankles. (R.-299 Other than a restricted ability to flex forward,
she had a normal range of motion in her lumbar spine. (R. 198.) Chest, lung, anchabdomi

examinations weréund to be normal. Id.) Plaintiff's hand and finger dexterity were intact,



and she had full grip strength in both hands. (R. 199.) Her reflexes were physinbbgigual,
she had full strength in her arms and legs, and no isedsbcit was noted. Id.)

Dr. Teli diagnosed a history of lewback pain, a istory of diabetes mellitug history
of left ventricular dysfunctionand a stable prognosidd) Dr. Teli opined that Plaintiff was
mildly restricted for squatting, bending, lifting, and carryimeavy itemsand that she should
avoid exertion due to her cardiac conditionkl.) ( X-rays revealed degenerative changes of the
lumbosacral spinehowever, the xays produced no evidence of acute fracture, dislocation, or
destructive bony lesion in the left knee. (R.-B21) The joint spaces in the left kneere
relatively well maintaineé@nd the impression was of no significant bony abnormality) (

On Deember 15, 2010, Plaintiff wetd Richmond’s cardiac clinic and reported that she
was “doing okay.” (R. 482.) Plaintiff was advised to continue her current medications and
follow up in six months. (R. 483.) On January 3, 2011, she went to Richmauligry clinic
and reported no complaints at the time. (R. 484.)

On January 5, 2011, Plaintiff went to Richmond’s emergency room for a sinus headache
R. 591-609.) X-rays of her chest were negative. (R. 796.)

On January 6, 2011, W. Wells, M.Dg, state agencynedical consultantreviewed
Plaintiff's medical records and opined that Plaintiff did not meet the regeivesnof any of the
impairments in theSocial SecurityAdministration Listingsof Impairments for disability

evaluation® (R. 16, 806.) Dr. Wells opined that Plaintiff could stand and walk for six of the

3 “By regulation, the Commissioner [of Social Security] has set forth @&ssexi Isted impairments

describing a variety of physical and mental conditions, indexed angotalithe body system affected. For both
adults and children, ‘if an applicant satisfied the Listings, the applieas presumed to be disabled, and did not
have toprove “whether he [or she] actually can perform his [or her] own prior wodther work.”” Hamedallah

ex rel. E.B. v. Asrye876 F. Supp. 2d 133, 142 (N.D.N.Y. 2012) (quotindrusher ex rel. Justice v. Commissioner
of Social Security2008 WL 2242652, at *6 (N.D.N.Y. 2008) ar®ullivan v. Zebley493 U.S. 521 (1990),
respectively).



eight hours ina workday, andlift up to ten pounds frequently and up to twenty pounds
occasionally. 1¢.)

On January 24, 201PJaintiff went to Richmondor a follow-up appointment. (R. 487
88.) She reported occasional chest pain, headaches, and joint pinddedical staff assessed
Plaintiffs complaints of headaches ajaint pains, in addition to hypertension, GERD, and
diabetes whereuponshe was administerednaproxen. I¢.) Plaintiff was released from
Richmond that same dayld()

On March 8, 2011, Plaintifmet with Dr. Lee and reported doing well onrbg of
Prednisone. (R. 105.) She had started exercising, but had had some incidents efdéft lat
epicondyle paini(e., tennis elbow) and abdominal complaints, but no chest p&in. Results
of examinations of Plaintiff's head, neck, heart, lungs, and abdomen were notcpl A (oint
examination revealed only tenderness in the left lateral epicondgle. Or. Lee suspected that
gastritis was causing the abdominal pain, and lowered the Prednisone dosagego @5

On April 5 2011, Plaintiff went to Richmond’s emergency room with-$&fed
abdominal pain and chest pain. (R. &85 repeated atR. 61922; R. 61033.) A physical
examination showed Plaintiff to be in mild painful distress but otherwise normal. (R. B56.)
CT scan of Plaintiff’'s chest, abdomen, and peteigealed the following (1) no evidence of an
aortic aneurysm or dissectio(®) a small anterior mediastinal soft tissue density, most likely
representing small residual thymic tiss@®) a small fatcontaining umbilical hernia; ang)
several calcified densities within the small bowel, perhaps represéoteign bodies. (R. 551,
repeated atR. 563, 794.) After spending six hours under observation, Plaintiff was resting

comfortably and reported no active complaints. (R. 622.) Plaintiff was dischargeabli@ st

10



condition, with a diagnosis of nonspecific chest pain angrescrifion including Pepcid,
Maalox, and Extra Strengthylenol. (d.)

Plaintiff alsowent to the podiatry clinion April 5, 2011, where it was noted that her
diabetes caused no neurological problems with her feet. (R. #78.podiatrist assessadhal
infections of the toenails (onychomycosis), bunion deformities, and flat 1elet. (

An April 6, 2011 EKG showed a normal sinus rhythm but an abnormal QT reading. (R.
443.) At a followup appointment that same day at the medical clihestaff assesed Plaintiff
for diabetes, dyslipidemia, GERD, obesity, smoking, hypertension, cardiomyopatbwpjcch
anemia, and rheumatological problems. (R. 475.)

On April 11, 2011, Plaintiff went to the orthotic clinic and received a prescription for
semiflexible orthotics to treat her flat feet. (R. 580.)

On April 18, 2011, Plaintifinet withDr. Leeand informed hethat Plaintiffwas unable
to tolerate Prednisone, even at the @& dosage. (R. 104.pr. Lee examined Plaintiff and
found her lead, neckheart, and lung to beormal. (d.) A joint examination revealed
impingement of both shoulders and pain on the lateral aspects of both ldgs. Df. Lee
diagnosedPlaintiff with gastritis ad side effects from Prednisoneld.] Dr. Leediscontinued
the Prednisondreatmentand prescribed Voltaren gel for pain reliefld.Y Dr. Lee also
administered an injection to Plaintiff's right shouldeld.)

On April 28, 2011, Plaintiff went to Richmond’s medical clinic for a routine follgw
(R. 47%72.) She continued to complain of epigastric pain and midsternal chest lghjn.Og
examination, her chest was tender to palpation, her lungs were clear taaigscuand her
abdomen wassoft and nontendewith positive bowel sounds. Id)) Peptic ulcer disease

(“PUD") and musculoskeletal causes were assessed and ruleddout. (

11



On June 8, 2011, Plaintiff went to Richmond’s gastrology clinic. (R-98p She
reported a history of GERD and complainedrdgérmittentepigastric and atominal plain for
two months. (R. 492.) An abdominal examination revealed tenderneks) (@An
esophagogastdoodenoscopy (“EGD”) was scheduled, and Plaintiffs Nexium dosage was
increased.(R. 493.)

On July 6, 2011, an EGD was performed, reveatmigl gastritis, without hemaohnage.

(R. 527, 5289, 54446.) On August 15, 2011, a solid gastric emptying study showed
accelerated ¢l gastric emptying. (R. 526, 543, 792.) A second solid gastric emptying study
performed a week later showed normal solid gastric emptying. (R. 542, 791.)

On August 24, 2011, Plaintiff saw Dr. Lee and said she was “doing okay” but was
experiencing substantial pain in her right leg and continued gastrointestinal fdidcaiR. 103.)

An examinationof her joints revealed no synovitispwever, it did revegbain on the right side
of Plaintiff's lower leg. [d.) Dr. Lee ordered an-pay of Plaintiff's right leg and delayed
restarting medications.d()

On October 14, 2011, Plaintiff went to Richmond’s emergency netima complaint of
right elbow pain that had lasted one day. (R.-634 Upon examination, Plaintiff's elbow was
found to betender but had a full range of motion with no effusion or distal neurovascular deficit.
(R. 643.) Plaintiff was diagnosed with elbow tendonitis, administebegrofen andlischarged.

(R. 644, 648.)

On October 15, 2011, an ultrasound of Plaintiff’'s abdomen stiamwrmalsized kidneys,

no dilated ducts, and no evidence of hymohrosisor spaceoccupying lesions on either side.

(R. 530,repeated aR. 789.) The impressiaevealedyall stones. (R. 531, 790.)

12



On October 18, 2011, Plaintiff returned to Dr. Lee who noted that Plaintiff's elbow
tendonitis had resolved, bBtaintiff's gastric issuesequired continued investigatiorfR. 102)

Dr. Lee suspected a pancreatic cystl.) ( Plaintiff continued to have joint pains, particularly in
the hands and legdd() A physical examination revealed tenderness in plaintiff's righavelb
(Id.) The xray of Plaintiff's right leg was normal.ld.) Lab resultsshowed a highevel of
inflammation (Id.) Dr. Lee diagnoseBlaintiff with polymyalgia rheumatecthat “likely needs
some treatmerit.(Id.)

On October 19, 2011, Plaintiff had a follayp appointment at Richmond’s gastrology
clinic, at which time she reported experiencing positelef with her medication. (R. 501-02.)

On November 20, 2011, Plaintiff went to Richmond’s emergency room for pain in her
left knee and ankle after falling up the stairs. (R.-B%3 Upon physical examinatiormedical
staff discovered mild tenderness of the knee over the paiatiRlaintiff maintained dull range
of motion. (R. 669.) There was moderate swef and tenderness in Plaintiff's ankle, and a
limited range of motion due to the painld.] X-rays of the ankle showed soitsue swelling
and a suspected cortical fracture of the distal fibula, but kregsshowed no fracturero
dislocation. (R787.) The clinical impression was of a knee contusion and an ankle sprain. (R.
670.) Plaintiff was given Tylenol and an ice packl.)( Her knee was wrapped aag@plint was
placed on her ankleId() Plaintiff wasissued crutcheand discharged.Id.)

On November 23, 2011, Plaintiff went to Richmond’s orthopedic clinic for her ankle
sprain and was fitted with a shdeg cast. (R. 504.) She was told she could bear weight on the
ankle withtheuse of the crutcheslId()

On December 30, 2011, Plaintiff followed up with Dr. Lee. (R. 100.) A physical

examination revealed pain in her right shoulder and right knee, but no sindidtis.Dr. Lee

13



prescribed methotrexate and informed Plaintiff of its potential to causkoigéestinal
complications. 1¢.)

On January 9, 2012, Plaintiff returned to Richmond’s emergency ooonplaining of
pain in her left foot and ankle. (R. 682.) -r&ys of the left foot showed no fracture or
dislocation and minimal degenerative chang@®. 786.) The clinical impression was foot pain
due to a heel spur. (R. 682Plaintiff's foot was wrappednd she was given Motrio treat the
pain (Id.)

On Janary 19, 2012, Plaintiff went to Richmond’s surgery clinic to evaluate an
umbilical hernia. (R. 509.) Doctors recommended that Plaintiff lose wenghstap smoking
(1d.)

On January 23, 2012, the soft cast was removed from her left ankle. (R. 510.)

On February 1, 2012, a CT scan of Plaintiff's abdomen and pelvis revealed no evidence
of incisional hernia. (R. 522, 783.) The CT scan further revealgdat-containing umbilical
and right inguinal hernias that were thought to be without clinicalfeignce. (d.) However,
multiple patchy confluent opacities present in both lung bases discovered (Id.) Clinical
correlation was required to exclude pneumonids.) (No gross abnormality wagvealedin
Plaintiff's pelvis upon ultrasound. (R. 523, 533, 785.)

On February 2, 2012, Plaintiff went to Richmond complaining of epigastric discomfort.
(R. 513-14.)Plaintiff was prescribe&imethicone on a trial basis. (R. 513.)

On February 3, 2012, Plaintiff went to Richmond’s orthotic climic tteatment of flat
feet. (R. 464.) She was ambulating without difficulty, reported having no complaints, and wa
told to follow up in one year.ld.)

C. Testimonial Evidence

14



At the February 6, 201d8isability hearing,Plaintiff testified to the follwing: (1) she
lived with her two sons, ages 12 and 35; (2) she had taken a s bearing; (3) shevas
unable to work due to pain in her hands, legs, and knees; (4) she was 5’8" tall5and
weighed 265 pounds; (3)r. Lee treated Plaintiff foarthritis for six or seven months; (6)
Plaintiff took folic acid once a day for pain in her right haadd the relief lasted for
apprximately ten to fifteen minutes; (8he éso felt pain in both shoulders; and (8) the shoulder
pain was not constant, but could last for up to four days. (R. 32-40.)

Plaintiff described the pain in her legs as constant. (Rl140 According to Plaintiff,
her high blood pressure was controlled by medication. (R. 42.) She had GERD that she
previouslyhadthought was a cardiac condition and for which she was taking Nexidm. She
controlled her diabetes bgking Metformin and a Bomplexvitamin. (R. 43.)

In 2009, Plaintiff had worked at a temporary, p#irme job as a receptionist for two or
three months and had been going to school. (R. 44.) She alearnad some extra money as a
babysitter in 2005.1q.)

Louis Szollosy, Jr., a vocational expert, testified at tharing. (R. 45%2; R. 8990.)
The ALJ asked Mr. Szolloswhethera hypothetical individual of the same age, education, and
work background s Plaintiff who could perform work with light exertigrbut never woulde
able to climb ladders, ropes, or scaffoldsd only occasionallwould be able to climb ramps,
balance, stoop, kneel, crouch,avawl ultimately would be able to find any work. (R. 47Mr.
Szollosy testified that such an individual could perform certain jolegjding: (1) mail clerk
(Dictionary of Occupational Titlés(“DOT”) Code No. 209.65026), of which there were
approximately 120,000 jobs nationally and 13,000 jobs within the New York City re@)n;

information clerk (DOT Code No. 236.3®218), consisting of approximately 997(00@obs

* See generallYnited States Department of LabBictionary of Occupational Title@" ed. rev. 1991).
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nationally and 95,000 jobs regionally; af@) office helper (DOT Code No. 239.5&210),
consisting of approximately 85,000 jobs nationally and 9,000 jobs regionilly. (
DISCUSSION

A. Standard of Review

Unsuccessful claimants seekirdjsability benefits under the Act magppeal the
Commissioner'sdecisionby seekng judicial reviewand bringing an action in federal district
court “within sixty days after the mailing . . . of notice of such decision or witlch &urther
time as the Commissioner of Social Security may allod2’U.S.C. § 405(g). In reviewing the
final determination of the Commissioner, a district cautst determine whether the correct
legal standards were applied and whether substantial evidence supports the dSerdabala
v. Astrue 595 F.3d 402, 408 (2d Cir. 201&c¢chaal v. Apfell34 F. 3d 496, 501 (2d Cir. 1998).
The former determination requires the court to ask whether “the claimant hasuiladearing
under the [Commissioner’s] regulations and in accordance with the beneficeasgaiof the
Act.” Echevarria v. Sec’y of Health & Human Serv&85 F. 2d 751, 755 (2d Cir. 1982)
(internal citations omitted). The latter determination requires the court to askewlike
decision is supported by “such relevant evidence as a reasonable mind maghtascadequate
to support a conclusion.’Richardson v. Peillas 402 U.S. 389, 401 (1971) (quotirigpnsol.
Edison Co. v. N.L.R.B305 U.S. 197, 229 (1938)seeSchaa) 134 F.3dat 501. If the district
court findsthatthere is substantial evidence supporting both the claimant’s and Commissioner’s
position, it must rule for the Commissioner, dlat position is based on theactfinder’s
determination Alston v. Sullivan904 F.2d 122, 126 (2d Cir. 1990) (internal citations omitted)
see alsdeChirico v. Callahan134 F.3d 1177, 1182 (2d Cir. 1998) (affirming Commissioner’s

decision where substantial evidence supported either side).
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The district court is empowered “to enter, upon the pleadings and transcript @efana, r
a judgment affirming, modifying, or reversing the decision of the Commission&ooifl
Security, with or without remandirtpe cause for a rehearing.” 42 U.S.C. 8§ 405(g). A remand
by the court for further proceedings is appropriate when “the Commissian&ilea to provide
a full and fair hearing, to make explicit findings, or to have correctly apgie . . . regulations.”
Manago v. Barnhart321 F. Supp. 2d 559, 568 (E.D.N.Y. 20@#ternal citations omitted) A
remand to the Commissioner is also appropriate “[w]here there are gaps untimestative
record.” Rosa v. Callahanl68 F. 3d 72, 83 (2d Cir. 1999)ugfing Sobolewski v. Apfed85 F.
Supp. 300, 314 (E.D.N.Y. 1997)). Unlike judgA&Js have a duty to “affirmatively develop the
record in light of the essentially n@dversarial nature of the benefits proceedingbsjada v.
Apfel 167 F.3d 770, 774 (2d Cir. 1999) (quotations omitted).
B. Disability Claims

To receive disability benefits, claimants must be disabled within the meaning Aétthe
Seed2 U.S.C. 88 423(ajd). Claimants establish disability status by demonstrating an “inability
to engage in any substantial gaindgtivity by reason of any medically determinable physical or
mental impairment . . . which has lasted or can be expected to last for a continuous period of not
less than 12 months.” 42 U.S.€8 423(d)(1)(A) 1382ch)(3)(A). Further, the claimant’s
imparment must have been of such severity that she is unable to do her previous work or,
considering her age, education, and work experience, she could not have engaged in any other
kind of substantial gainful worthatexists in the national economy. 42 U.S.C. 8§ 1382c(a)(3)(B).
The claimant bears the initial burden mbving disability status by presentirfgnedical signs
and findings, established by medically acceptable clinical or labordtagnostic techniques,

which show the existence of a medical impairment that results from anatomicadqdigal, or
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psychological abnormalities which could reasonably be expected to produce the pdiaror ot
symptoms allegédand whichleads to theconcluson that the individal hasa disability 42
U.S.C. 8 423(d)(5)(A) 1382c(a)(3)(A), (D) see also Carroll v. Sec’y of Health & Human
Servs,. 705 F. 2d 638, 642 (2d Cir. 1983).

ALJs must adhere to a five-step inquiry to determine whether a claimasaldedi under
the Social Security Act as set forth in 20 C.F.R. 88 404.152C146@20 The inquiry ends at
the earliest step at whiche ALJdeterming that the claimant is either disabled or not disabled.
First, the claimant is not disabled if she is working and performing “sutiatgainful activity.”

20 C.F.R. 88 404.1520(b), 416.920(b). Second, the ALJ considers whether the claimant has a
“severe impairment,” without reference to age, educatindwork experience. Impairments are
“severe”if they significantly limit a claimant’s physical or mental ability to conduct basi& wo
activities. If the claimant does not have a severe impairment, she is not disabled. 20 C.F.R. 88
404.1520(c), 416.920(c). Third, the ALJ will find the claimant desdlif her impairment meets

or equals an impairment listed in 20 C.F.R. § 404, Subpart P, Appendbed20 C.F.R. 88
404.1520(d), 416.920(d).

If the claimant does not have a listed impairment, the ALJ maKesliag about the
claimant’s residual functional capacity (“RFC”)n steps four and five. 20 C.F.R. 88
404.1520(e), 416.920(e)At the fourth step, the claimant is not disabled if pbesesses the
RFCto perform past relevant work. 20 C.F.R. 88 404.1520(f), 416.920(f). Finatle fifth
step, the ALXonsiderdactors such as age, educatiand work experience alongside her RFC
to determine whether the chaant could adjust to other wotkatexistsin the national economy.

If the claimant could make such an adjustmsin¢is not disabled. 20 C.F.R. 88 404.083),

416.920(g). At this finaktep, the burden shifts to the Commissioner to demonstrate that the
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claimant could perform other workSee Draegert v. Barnhar311 F. 3d 468, 472 (2d Cir. 2002)
(citing Carroll, 705 F. 2d at 642).
C. The ALJ’'s Decision

On August 15, 2012he ALJ issued a decision concluding tHaintiff was not disabled
within the meaning of the Act. (B-18.) The ALJ followed the fivestepinquiry in making his
determination. (R11-18.) At the first stephe determined that Plaintiff had performed no
substantial gainful activity sincBeptember 292010. (R.11) At the second step, the ALJ
found that Plaintiff establigd severe impairmenwf: (1) borderline ischemia with hypersive
cardiomyopathy and a ndgil-elevation myocardial infarction(2) polymyalgia rheumate
affecting the upper extremities; af®) morbid obesity. Ifl.) At step three,ite ALJ found that
Plaintiff did not have an impairment or combination of impairments that meets or medically
equals the severity of one of the listetbairments iR0 C.F.R. 8§ 404, Subpart P, Appendix 1
(R.12.) Accordingly,the ALJproceeded to steps four and five and determined that Plaintiff has
the RFC to performa wide range of light work as defined in 20 C.F.R. § 416.967(b). (B812
Specifically, the ALJ determined that Plafhthas no past relevant work gngiven Plaintiff's
age, education, work experience, and RFC, there are jobs that exist in significaetsiumthe
national economy thathecan perform such as mail clerk, information clerk and office helper
(R. 1718.) On August 9, 2013, the ALJ’s decision became the Commissioner’s final decision
when the Appeals Council deniethiptiff's request for review.(R. 1-4.)
D. Application

The Commissioner moves for judgment on the pleadings, seeking affenoérithe
denial ofPlaintiff's benefits on the grounds thidite ALJapplied the correct legal standards to

determine that Plaintiff was not didad and the ALJ’s factual findings are supported by

19


https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=20CFRPT404SUBPTPAPP1&originatingDoc=I79ccaaac797b11e196ddf76f9be2cc49&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

substantirevidence. $ee generallpef. Mem) The Courliberally construes Plaintiff'gro se
submission as a crossotion for judgment on the pleadings on the ground tth@tALJerred by
failing to develop the record regarditite frequency and severity of the pain she experiences as
a result of her polymyalgia rheumatitgSee generallPpp.)

The ALJ’s findings with respect to the firkdur stegs of his analysis are not costed.
The only dispute is whether the Apdoperlyfound thatthere are jobs that exist in significant
numbers in the national economy that Plaintiff can perfagiven her age, education, work
experience, andspecifically,RFC. The Courtconcludeshatthe ALJ applied the appropriate
legal standards and the decision is supported by substantial evidence. Plargtifi'erts to
the contrary are unfounded.

An impairment or combination of impairments is not severe unless it significantly limits
a claimant’s physical or mental ability to do basic work activities. 2QRC.B8 404.1521(a),
416.921(a). Basic wk activities include: walking, standing, sitting, liftingushing, pulling,
reaching, carrying, handling, seeing, hearing, speakurglestanding, carrying out, and
remembering simple instructions, using judgmeesponding appropriately to supervision; co
workers and usual work situations, and dealing with changes in a routine work setting..R20 C.F
88 404.1521(b), 416.921(b). Moreoyéne disability resulting from a severe impairment must
be “expected to last for a continuous period of not less than 12 months.” 42 U.S.C. 88
423(d)(1)(A), 1382c(a)(3)(A); 2C.F.R. 88 404.1509, 416.908ee Burgess v. Astrug37 F.3d
117,119 (2d Cir. 2008¥%5reenrYounger v. Barnhayt335 F.3d 99, 106 (2d Cir. 2003).

The ALJ found that Plaintiff's borderline ischemia with hypertensive cardipaty

® In reviewing apro sefiling, the court is mindful that, “[a] document filguo seis to be liberally construed, aiad
pro secomplaint, however inartfully pleaded, must be held to less stiistg@mdards than formal pleadings drafted
by lawyers.” Erickson v. Pardus551 U.S. 89, 942007) (internal citations omitted). Accordingly, the court will
construe plaintiff's pleadings and papers “to raise the strongest antpithat they suggest.Triestman v. Fed.
Bureau of Prisons470 F.3d 471, 474 (2d Cir. 2006).
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and norST-elevation myocardial infation, polymyalgia rheumat&; and morbid obesity
constitutel sevee impairments. (R. 312.) He noted that these impairments result in
“vocationally significant limitations andwith respect to Plaintiff, have lasted at a ‘severe level’
for a continuous period of more than 12 month¢ld.) However, the ALJ foundhtt these
impairments do not meet or equal the severity of one of the listed impairm&@sdr-.R. 8
404, Subpart P, Appendix 1. (R. 12.) Because Plaintiff did not have any past relevant work, the
ALJ properly proceeded to the fifth step of the inquiry. (R. 17.)

Plaintiff asserts that the ALJ failed to consider the “frequency and fa@hewrt the pain”
she suffers.(Opp. Lettey Dkt. Entry No. 15.) However,contrary to Plaintiff's contentionshe
ALJ thorouglty examined the record and considered the duration, frequency, and extent of her
symptoms in determining her RFC. (R. 15-16.)

The ALJfirst considered Plaintiffs RFC in light of the objectiveedical evidence (R.
12-15.) There is no indication that Plaintiff's cardiac condition restricts her yhditdo light
work. An exercise stress test performed on July 6, 2009 was borderline pfisitcerdiac
ischemia, but a follow-up exercise stress EKG on July 17, 2009 did not suggest cahdiatas
(R. 13, 299302) Whenhospitalized from November 3 to November 11, 2010 with complaints
of epigastric and chest paiRlaintiff underwenta battery oftests. (R. 215, 309310, 312, 314,
376, 379, 382.) Some mild cardiac conditions were noted during the course of these tests, but
Plaintiff had passed a stress test and had registered a normal EKG before diselveaged.

Plaintiff also visied Richmond on April 5, 2011 with complaints of abdominal and chest
pain which resolved during her six hours of emergency room treatment. (RR%558L9-22,
610-33,622.) Plaintiff was discharged in stable condition, with a diagnosis of nonspecific ches

pain (R. 622.)
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Plaintiff has presentethsufficient evidence to substantiate a claim thatymyalgia
rheumatica renders hemable to engage in light office workDr. Lee continually treated
Plaintiff for this condition as sheomplained of painn her wrists, shoulders, knees, and joints,
which wassubstantiated by medical evidend®. 808, 110, 108, 1991, 105-06). Notably, Dr.

Lee stated that she could not provide a medical opinion regarding the Plaatiifity to do
work-relatedactivities. (R. 194.) During this time, Plaintiff was able to shop, care for her
children, take care of her hygiene, travel, walk, go to church and perform othefudatigpns.

(R. 197-201.)

Dr. Igbal Teli, an internal medicine consultative examirngtiamed by the Social Security
Administration, conducted aomprehensive medical examination of Plaintiff on December 6,
2010 after the alleged onset disability dateR. (14, 16, 19201) During the examination,
Plaintiff reported her ability to cook and clean five days a week, shower aswl dhiy, read,
watch television, and go shoppindgR. (197201) Plaintiff had a normal gait and stance, and she
used no assistive devices. (R. 198.) She did not need help changing for the examinatign, getti
on or off the examination table, and was able to rise from her chair without difficfidt) She
could not walk on her heels or toes due to a feeling of instability and could onlyupdqaa0%
due to back pain.ld.) A straightleg-raising test wasegative on both sidesld() Plaintiff had
full ranges of motion in her shoulders, elbows, forearms, wrists, knees, ansl. afikle19899.)
Other than a restricted ability to flex forward, she had a normal range of motion lumtiear
spine. (R. 198.) Plaintiff's hand and finger dexterity were intact, and she haglifpudtrength
in both hands. (R. 199.) Dr. Teli opined that Plaintiff was mildly restricted for tsggat
bending, lifting, and carrying weight, and that she should avoid exertion due to her cardiac

conditions. Id.) Dr. Teli's prognosis was that Plaintiff was stable ahdl not suffer from a
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physical disability. (R. 14, 199.)

X-rays revealed degenerative changes of the lumbosacral spine but no evidence of acute
fracture, dislocation, or destructive bony lesion in the left kmag discovered (R. 20102.)

The joint spaces in the left knee were relatively well maintained, and the ifopress of no
significant bony abnormality.Id.) As the ALJcorrectlynoted, Dr. Teli'sexamination indicates
that Plaintiff’'s polymyalgia rheumatica only imposes mild limitations on her ybdido work
(R. 16.)

The evidencefurther shows thatPlaintiff's other ailmentswere transient conditins
whichfail to meet the 12nonth duration requirement for receiving disability benefits. 42 U.S.C.
88 423(d)(1)(A), 1382c(a)(3)(A)see Roat v. Barnhar717 F. Supp. 2d 241, 263 (N.D.N.Y.
2010) (court found that plaintiff's claims of obesity constituted a transient adechadition
which did not satisfy the Xthonth duration requirement for receiving disability benefitEhe
ALJ concluded that Plairffis “medically determinable impairments could reasonably be
expected to cause the alleged symptoms” but that her “statements concerning thigy, intens
persistence, and limiting effects of these symptoms are not credible to tdre they are
inconsistentwith the [RFC] assessment.” (R. 15.) Specifically, he noted that no treating
physician had opined that significant functional limitations resulted from thesarmgnts.

(1d.)

Notwithstanding those conclusiqgrike ALJwent on to considethe factorsset forth by
the Commissioner in Social Sety Ruling 967p to determine if they supported a finding that
Plaintiff's degree of impairment extended beyond what was supported by objeadieam
evidence. (R. 15.) These factors include: Plainti$f’ daly activities; location, duration,

frequency, and intensity of symptoms; side effects of medication; treatmgénhegications
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received; other measures taken to relieve pain; and functional limitations refwltmgain or
symptoms. Ifl.) The ALJdeteminedthat Plaintiff's daily activities essentiallyere full and
she retained functionality during the dag the evidence indicate@R. 16.)

Furthemore the ALJ notd that Plaintiffs medicationswere not unusual in type or

dosage, anthattherewas no evidence that they have resulted in @emiciousside effects (R.

16.) Plaintiff even stateth her “Disability ReporAppeals’that she suffers no side effectR.

16; 157) There alsowas no evidence that Plaintiff has received treatment for her cardiac
condition since June 2011ld()

Significantly, Dr. Lee Plaintiff's treating physician declined to offer an opinion
regarding Plaitiff's ability to perform workrelated activities, and Dr. Teli'&xamination
supports the conclusion that Plaintiff is not precluded from performing-vetaked activities.

(R. 16; 194; 197201.) Dr. Wells also opined that Plaintiff retained the functional capacity for a
full range of light exertion. (R. 16306.) The ALJ concludd that Plaintiff's allegations
regarding the extent of hdrsability do not comporwith the 96-7pfactors or with the objective
medical evidence There is substantial evidence in support of his determination.

Finally, the ALJrelied onthe expert testimonyf the vocational expetb determine that
jobs exist in significant numbers in the national economy #matndividual ofPlaintiff's same
age, education, work background, and RFC cepeldorm. (R. 45-52; R. 89-90.The vocational
experttestified thatsuchan individual could perform the jobs of mail clerk, information clerk,
and office helperand that these jobs exist in significant numbers in both the national and local
economies (Id.; see alsdOT Code Nos. 209.657-026, 236.367-018, 239.567-010).

The ALJ properly evaluated Plaintiffs testimony, medical evidence, and exper

testimony and correctly followed the frgtep analysis in reaching his ultimate conclusion
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regarding Plaintiff's disability status.Accordingly, Plaintiff properly was denied disability
benefits.
CONCLUSION

For the foregoing reasons, the Commissionerddion for judgment on the pleadings is
granted. Plaintiff's crosmotion for judgment on the pleadings is denied Aedappeal is
dismissed
SO ORDERED.
Dated: Brooklyn, New York

February22, 2016

/sl

DORA L. IRIZARRY
United States District Judge
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