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UNITED STATES DISTRICT COURT C/IM
EASTERN DISTRICT OF NEW YORK
___________________________________________________________ X
DENNYS ACEVEDO,
: MEMORANDUM
Retitioner, :  DECISION AND ORDER
- against - : 13 Civ. 5579 (BMC)

MICHAEL CAPRA, Supeintendent at :
Sing Sing Correctional Facility, :

Respondent.
___________________________________________________________ X

COGAN, District Judge.

Petitioner seeks a writ of habeas empinder 28 U.S.C. § 2254, challenging his
conviction for first degree manslaughter. Ashode claims raised on direct appeal, | hold that
the rejection of one of the claims was natansistent with nor diit unreasonably apply
Supreme Court precedent. As to petitionertosé claim, | hold that it is deemed exhausted
and procedurally barred becaymitioner did not raise it asfederal claim on direct appeal.
Most of petitioner’s other claims are proceally barred, but he hasxhausted ineffective
assistance of counsel claims as to those baoeténtions, so the petition largely turns on the

review of his ineffective assistance claims asstituting cause to excuse the procedural bar.

The ineffective assistance of counsel clamasents a procedural posture often seen but
rarely analyzed, raising issuabout both the proper appligat of the New York Criminal
Procedure Law in state court and how that lawrsects with the standard of federal habeas
corpus review. Under New York law, ineffectiassistance of counsehains that are based on
errors or omissions that appeartba record of a defendant’s diregipeal must be raised on that

direct appeal or they are deemed forfeitedny¥rsely, counsel erromased on matters that do
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not appear on the record cannot be raised on direct appeal and maisethén collateral

proceedings. But what happens if a defendant’s ineffective assistance claim alleges both on the
record and off the record error? Which stadart considers the possibility that while each
individual counsel error may nbave prejudiced a defendant, the sum total of error, both on the

record and off, does?

Recent decisions from the Appellate Bian, Second Department, which rendered the
decision under review here, hold that a colltproceeding is the pper place to raise these
“mixed” claims of ineffective ssistance. Nevertheless, it apgahat these holdings have not
taken root with either the District Attorneysffices within the Second Department, nor with
some of the trial courts in that jurisdiction. @scurred in this case, Digtt Attorneys continue
to assert in collateral state court proceedingsdhy claims of counselror that could have
been raised on direct appeat @rocedurally barred, and theuct in the collateral proceeding
can only hear claims of counsel error based on nsattat are off the record. The state courts,
as occurred in this case, often oblige, anchédke matters more complicated, often do not
expressly distinguish which claims they beéid¢w be off the record, and thus are being
considered on the merits, and which claims theljeve are procedurally barred by the failure to

raise them on direct appeal.

After some initial resistance, respondentha instant case has amded at the Court’s
urging that when this occurs,j$hCourt cannot apply the deferiahistandard of review normally
applied in federal habeas corpus proceedingter the Antiterrorism and Effective Death
Penalty Act of 1996. No state cotas evaluated the ineffectivesiéstance claim in its totality,

and petitioner cannot be faulted because he tilized the available state procedures to



exhaust the claim in the only manner providedtaye law. Under these circumstances, the

ineffective assistance claim must be considered de novo.

Having undertaken this analysis, | concludat thone of the counsetrors alleged by
petitioner can be classified as objectively unreasonable decisions bglcaansan | conclude
that petitioner was prejudiced. | therefore deny the ineffective assistance claim along with the

other claims and dismiss the petition.
BACKGROUND

Petitioner’s conviction arose otite stabbing death of odese Santiago. Santiago and
his friend Richard Gonzalez encountered a gafupen and women ia diner that included
petitioner and his friend Jose Placencia. The eneowaturred after 4:00 a.m., after all of the
participants had spent the nigtita nightclub. Words were @anged in the diner and the
exchange escalated into a street fight a ghistance from the diner, in which Santiago was
stabbed and ultimately died. A medical examimstified that Santiago died from being stabbed

multiple times with such force that his riv@re broken and his heart was pierced.

Following the incident, petitioner fled, makingtmp at his girlfriend’s sister’s house in
Pennsylvania, then going on to the Domini€epublic, where he was found and extradited
seven years later. As discussed belowtithe lapse has significance, since by the time
petitioner was extradited, neithef the two identifying witngses could identifpetitioner in
court, even though they had independently @ickut his photograph immediately following the

incident.

The morning of Santiago’s death, the istigating detective, Martin, interviewed

Gonzalez, who gave a description of the two mvep had fought with Santiago as Hispanic and



Dominican. Detective Martin had worked iretprecinct for a decade, knew that it was a

Dominican neighborhood, and knevatla street gang called LospgP&hulos was active there.

The next day, Detective Martin and anothetedgve interviewed a disinterested witness,
Raul Rios, who had witnessed the fight and attechjo give aid to Santiago after the stabbing.
Rios did not know Santiago or Gonzalez, butvkiy sight the two men who had fought with
Santiago. He described the two men as Dommioae dark-skinned with a light mustache, and
the other light-skinned with bleached blonde haitartin, who had no suspects at that point,
showed Rios 27 photographs of people who Mdhought were affiliated with Los Papi
Chulos. Rios picked petitiorie photograph out of the grouma@&Martin issued a warrant for

petitioner’s arrest.

Martin then created a photo array that inciigetitioner’s picturerad five others. He
testified that he included photographs that hadlar physical characterisgdo petitioner as to
likeness, skin color, and ethnicity. A computeen randomly arranged the comparables that
Martin had selected in the array. Martin showleslarray to Gonzalezahsame day. Gonzalez
identified petitioner and signedtg@ner’s photograph to so indicate. Rios identified petitioner
out of another copy of the same photo array, sigoing his name, and identified Placencia as

the second assailant outaflifferent photo array.

The facts were disputed at trial as thonthe aggressor in the fight was and who had
stabbed Santiago. Gonzalez tastifthat he saw the fight babuld not see who had stabbed
Santiago. However, he further testified tafier petitioner and Btencia ran away when
Santiago was stabbed, petitioner returned, holdikgife, and Gonzalez told him they didn’t

want any more trouble. Gonzalez testified that he did not see whétioner went after that.



Prior to petitioner’s trial, Placencia pled gyito first degree manslaughter, stating in his
allocution that he and petitioner had intendedanse Santiago serious physical injury and had
caused his death. At trial, howeyke testified on behatff petitioner more gifically than his
allocution and said that he (Placencia) had stabbed Santiatfabutas because Santiago had
“walk[ed] into the knife,” which Placenctastified was only two inches long and which
Placencia had drawn only to scare SantiagaisTRlacencia’s story was that Santiago had
effectively impaled himself on the knife. Place further testifiedhat petitioner had only
punched Santiago when Santiago came at them.oRetitestified in hi®swn behalf as well,
consistently with Placencia, although sayingt tie did not know how Santiago had been

stabbed and had not seen it.

Petitioner and Placencia were both charged tmithcounts of second degree murder and
one count of fourth degree criminal possession of a weapon. As noted above, Placencia pled
guilty prior to petitioner’s trial to first degremanslaughter and was sentenced to ten years’
imprisonment. At petitioner’s trial, the tti@ourt submitted, without objection, the additional
charge of first degree manslaughter as a lesskrded offense. The jury convicted petitioner on
the manslaughter charge and acquitted him of the murder chEngecourt sentenced petitioner
to twenty years as a seconoleint felony offender. The Appate Division affirmed his

conviction and the New York Court of Appeals denied leave to appeal. People v. Acevedo, 84

A.D.3d 1390, 925 N.Y.S.2d 523 (2d Dep’t 201llgpve to appeal den., 17 N.Y.3d 951, 936

N.Y.S.2d 77 (2011).

Petitioner then commenced simultaneously twllateral challenges his conviction:
(1) a proceeding in the triabart under N.Y. C.P.L. 8440.10, challging the effectiveness of his

trial counsel on numerous grounds; and (2d@m nobigproceeding in the Appellate Division,



challenging the effectiveness of his appellate cddnséailing to raise the effectiveness of his
trial counsel, for those same reasons, on dirgea@p As to the lattethe Appellate Division
summarily held that “[petitioner] has failed to establish that he was denied the effective

assistance of appellate counsel.” Peapl&cevedo, 104 A.D.3d 862, 960 N.Y.S.2d 656 (2d

Dep’t 2013), leave to appeal den.,[1y.3d 1001, 971 N.Y.S.2d 253 (2013).

About three weeks later, the 8440 court ddrpetitioner’s 8440 ntmn. It set forth
three grounds for its ruling, in the following orderirst, the 8440 court held that: “[T]o the
extent that the conduct complainefdappears in the trial remh the court is barred from
considering them.” It did not specify which grals appeared in the tri@cord and which did
not. Second, it held that: “Ineéhnstant matter, the conviction was affirmed and there was also a
finding that appellate counsel was effective, lagdhis court to the inevitable conclusion that

the present motion must be dethi’ Third, it held that:

Under Federal Standards the defendaatss require to demonstrate prejudice,
manifested by the reasonable probabiiitsit the verdict would have been
different but for [triallcounsel’s alleged ineffageness._Strickland v.
Washington, 466 U.S. 668. No credible @ride has been presed to this court
that would substantiate such a finding.

The Appellate Division denied leavo appeal this Order.

Additional facts will be set forth below as they relate to each of petitioner’s points of

error.



DISCUSSION
Claimsregjected on the merits on direct appeal
Petitioner had two claims rejectededg on the merits on direct appeal.
A. Insufficiency of the evidence

The Appellate Division held that “viewing the evidence in the light most favorable to the
prosecution, we find that it was legally sufficienestablish that the defdant intended to cause
serious physical injury to thactim and caused the victimteath.” Acevedo, 84 A.D.3d at

1391, 925 N.Y.S.2d at 525 (citation omitted).

Since the Appellate Division rejected this otabn the merits, my review of that decision
attracts the provisions of the AntiterrorismdeEffective Death Penalty Act (“AEDPA”), 28
U.S.C. § 2254(d). Thatatute provides for habeas corpebef only if the state court’s
adjudication of the claim was (1) “contraxy, br involved an unreagsable application of,
clearly established Federal law, as determinetheySupreme Court of the United States;” or (2)
“based on an unreasonable determination of the fadight of the evidence presented in the
State court proceeding.” Id. The decision etate court is “contrarytb clearly established
federal law within the meaning of § 2254(d)(1itils “diametrically different” from, “opposite
in character or nature” to, tmutually opposed” to the relevant Supreme Court precedent.

Williams v. Taylor, 529 U.S. 362, 405, 120@&. 1495, 1519 (2000) (internal quotation marks

omitted). Moreover, a state court decision ineslVan unreasonable application” of clearly

established Federal law if the state court apgdkeleral law to the facts of the case “in an



objectively unreasonable manner.” BrowrPayton, 544 U.S. 133, 141, 125 S. Ct. 1432, 1439

(2005).

The Supreme Court has claed that the AEDPA standard of review is extremely
narrow, and is intended only as “a ‘guard agaextreme malfunctions in the state criminal
justice systems,’ not a substitute for ordinargor correction through appeal[.]” Ryan v.

Gonzales, — U.S. ——, 133 S. Ct. 696, 708 (2@fLB)ting_Harrington v. Richter, — U.S. —

—, 131 S. Ct. 770, 786). State caletisions must “be given the benefit of the doubt,” Felkner

v. Jackson, U.S. , 131 S. Ct. 1305, 1307 (d@ub}ing_Renico v. Lett, 559 U.S. 766,
773,130 S. Ct. 1855, 1862 (2010)), and “even a strasg for relief does not mean that the
state court’s contrary conclasi was unreasonable.” Harringtd®1 S. Ct. at 786. Indeed, in
Harrington, the Supreme Court went so far asaid that a habeas court may only “issue the
writ in cases where there is no possibility fairmidgigrists could disagreat the state court’s
decision conflicts with [the SupreCourt’s] precedents.”_Id. Thstandard of “no possibility”

of disagreement among “fairmindigurists” as to the existence of legal error is arguably the
narrowest standard of judicial review in theslaMoreover, the Supreme Court has expressed a

lack of patience with lower courts that viéd& pronouncements asrp@tting a substantial

measure of flexibility in applyig this standard. See ParkeMatthews, — U.S. ——, 132 S.

Ct. 2148 (2012§.

! Harrington and Cavazos v. Smith, — U.S. , 132 S. Ct. 2 (2011), may have abrogdtefitiecdlanguage

in Francis S. v. Stone, 221 F.3d 100, 111 (2d Cir. 2000), that while “[sJome increment of incorrectness beyond error
is required . . . the increment need not be great; otheivailseas relief would be limited to state court decisions ‘so

far off the mark as to suggest juditincompetence.” The Harrington/@azos standard may not quite require

“judicial incompetence,” id., but by precluding relief except where the error is “beyond any possibility for

fairminded disagreement,” Harrington, 131C3$. at 787, it certainly comes clos€éhe Second Circuit has noted that
these Supreme Court decisions have narrowed the standard of habeas review that the Circuit previalis|@egpplie
Rivera v. Cuomp664 F.3d 20, 21-22 (2d Cir. 2011) (reversing its earlier decision granting habefspeti

consideration of Cavazos).




As is often the case in habeas corpuseweypetitioner’s burden idoubly difficult. He
not only faces the narrow standard of reviewadibed above, but the issue he has raised —
insufficiency of the evidence — itself is aldyasubject to a narrow stdard of review. In
reviewing the sufficiency of thevidence to support a convictiadhe inquiry is “whether, after
viewing the evidence in the lightost favorable to the prosecuti@my rational trier of fact
could have found the essential elementthefcrime beyond a reasonable doubt.” Jackson v.
Virginia, 443 U.S. 307, 319, 99 S.Ct. 2781, 2789 (19&€8)phasis in original). Thus, even
when “faced with a record of ¢torical facts that supports ctiofing inferences|,] [the habeas
court] must presume — even if it does not affirmagivapear in the record — that the trier of fact
resolved any such conflicts in favor of the pragemn, and must defer to that resolution.” Wheel
v. Robinson, 34 F.3d 60, 66 (2d Cir. 1994). Reaea sufficiency claim cannot be granted
unless the record is “so totally devoid of evidentiary support that a due process issue is raised.”

Bossett v. Walker, 41 F.3d 825, 830 (2d Cir. 1994).

In sum, to obtain relief on an insufficienclaim, Harrington and Jackson, read together,

require a finding that both the jury’s verdict ahé state court’s review of the jury’s verdict
represent conclusions by each that at leastdsarn the irrational. Petitioner does not come

close to making that difficult showing here.

The trial of this case was purely a swearingtest. Gonzalez testified that he saw
petitioner holding a kife shortly after the fight a couple ofches away from Santiago. He also
testified that petitioner and Placencia ran tow&idsand Santiago after the heated exchange in
the diner. Rios confirmeddlh petitioner and Placencia hfmdight with Santiago. It was
undisputed that Santiago was unarmed. The meed@athiner testified the&@antiago had died of

multiple stab wounds to the heart which caliseken ribs. The identification testimony



showed that Gonzalez and Rios had pickddipeer picked out of photographs, and in any
event, petitioner and Placendiatheir testimony, admitted beimgvolved in the altercation.
Moreover, petitioner’s story was undercut by dngl Placencia’s prior convictions; petitioner’s
flight to the Dominican Republic after the figland Placencia’s somewhat absurd testimony that
Santiago had suffered multiple, deep stalumds and broken bones by repeatedly impaling

himself on Placencia’s supposedly two-inch knife.

All the prosecution needed to do was toadtrce sufficient evidence so that the jury
could find beyond a reasonable doulatthetitioner intended to causerious physical injury to
Santiago, or that he acted in concert withd@hcia, who had such intent, to do so. The
Appellate Division’s holding thahere was sufficient evidence to sustain the jury verdict was

neither contrary to, nor an unreasonable iappbn of, Supreme Court authority.
B. Improper questioning as to gang membership

During the cross-examination of Placentieg prosecutor elicitethat Placencia was
“around” Los Papi Chulos but he denied beingeamber of the gang. In addition, the prosecutor
asked both petitioner and Placencia on cross-exadimmto explain a hand gesture (referred to
as a “symbol” in the questiamj) depicted in ceain photographs of them, which, on direct
appeal, petitioner contended was an implied ref@déo gang membership. In this questioning
about the hand gesture, neither the prosecBtacencia, nor petitioner ever made any express

reference to gang membership; both Placencia aittbper described the hand gesture as just a

2 In alluding to this claim in petitioner’s collateral challesdo the conviction, but not on direct appeal, the parties
referred to this claim as the alleged violation of the tdalrt's pretrial Sandoval ruling, in which the trial court had

ruled that the prosecutor could inquire into petitioner’s felony conviction, but could not ask him about gang
membership. This is somewhat of a misnomer. The Sandoval ruling did not say anythirgg@gseakamining

Placencia about gang membership or anything else. This is as expected, since a Sandoval hearing addresses what
convictions and wrongful acts of a defendant can be used at trial in cross-examinir§eglitBrayton v. Ercole,

691 F.3d 165, 173 (2d Cir. 2012).
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greeting that had no significancin addition, the prosecutorkaesl petitioner whether he had
seen any members of Los Papi Chulos whileistayn Pennsylvania withis sister, to which

petitioner replied, “No. | don’'t know them.”

On direct appeal, peitiner contended that this limd questioning was “palpably and
unduly prejudicial.” The Appellate Division heldat: “While the posecutor’s questions
pertaining to gang involvementere improper since there was no connection between gang
membership and the alleged crime, they did nptide the defendant of a fair trial.” Acevedo,

84 A.D.3d at 1391, 925 A.D.3d at 526 (citations omitted).

This point is not reviewable on federal habeapus because petitioner presented it to
the state courts only as a questiorstate law. To the extent lenow attempting to assert it as

a federal constitutional claim, it is unexhausted.

Before raising this claim in support of a petition for a writ of habeas corpus, a petitioner
must exhaust any available state remediedJ.38C. § 2254(b)(1)(A). To properly exhaust a
state court remedy, a petitioner “must apprise thbdst state court of both the factual and the

legal premises of the federal claims ultimat@bgerted in the habeas petition.” Galdamez v.

(2d Cir. 2004) (“To satisfy the exhaustion reqment of 28 U.S.C. § 2254(b), a petitioner must
alert the state court to the constitutional natira claim but need not refer[ ][to] chapter and
verse [of] the U.S. Constitution.”) (alterationsanginal, internal quotation marks and citation

omitted); Petrucelli v. Coombe, 735 F.2d 684, 687 (2d Cir. 1984) (“Because non-constitutional

claims are not cognizable in federal habeas corpus proceedings, a habeas petition must put state

courts on notice that they are to decide federal constitutional claims.”) (citations omitted).

11



In Daye v. Attorney General, 696 F.2d 1864 (2d Cir. 1982) (en banc), the Second

Circuit listed four methods by which a defendanaty be considered to have fairly presented a

federal constitutional claim to the state courts:

(a) reliance on pertinent federal casegloying constitutional analysis, (b)
reliance on state cases employing constitutianalysis in like fact situations, (c)
assertion of the claim in terms so partar as to call to mind a specific right
protected by the Constitutioand (d) allegation of a pattern of facts that is well
within the mainstream of constitutional litigation.

Neither in his Appellate Division kaf nor in his application forlave to appeal to the New York
Court of Appeals did petitioner ever cite a federal case, refer to the United States Constitution, or
even use the words “due process.” Indeetipalyh the Appellate rejectélde claim on the basis

that the prosecutor’s questions did not deprive petitioner of a “fair trial,” petitioner’s briefs did

not even use that term, contending only thatquestioning was “undufyrejudicial.” In any

event, the Second Circuit has smip held that even whenpetitioner uses the words “fair

trial,” that does not mean that a petitioner peesented the state courts with a federal claim:

Appellant suggests that refepas in his state court brief tenial of a “fair trial”
sufficiently alerted the Appellate Divisido a contention that the trial failed to
comport with the due process guarantiethefFourteenth Amendment. . . . [But]
the exhaustion requirement is not auttioaly satisfied every time an alleged
trial error is claimed to deny a defendaritaar trial.” State court briefs routinely
characterize a variety of errors as a deaf a fair trial,conveying the thought
that the error, simply as a matter of stitw, warrants a new trial. Alleging lack
of a fair trial does not convert everymaplaint about evidence or a prosecutor’s
summation into a federal due process claim.

Kirksey v. Jones, 673 F.2d 58, 60 (2d Cir. 1982).

The state law cases cited by lbpietitioner and thAppellate Division in the state courts
support the view that this issues presented as a question of New York law. None of them
referred to the United States Constitution ordbe process clause or to any federal cases.

Rather, the New York cases upon which petitimeéed appear to relate to a New York

12



evidentiary rule that prohibit prosecutor from inquiring intgang membership unless there is

evidence connecting the gang membershipeacatiarged crime. See People v. Livingston, 128

A.D.2d 645, 645, 512 N.Y.S.2d 889, 890 (2d Dep’'t 198iMe Appellate Division, rejecting
petitioner’'s argument, similarly referred to agliaf New York cases thgualify the application
of this rule when its disregard does notéa material impact on the likelihood of the

defendant’s conviction. Sé&ople v. Turner, 46 A.D.3@17, 848, 848 N.Y.S.2d 275, 276 (2d

Dep’t 2007);_People v. Sellan, 143 A.D.2d 690, 691, 533 N.Y.S.2d 109, 110 (2d Dep’t 1988).

There is thus nothing in the stateurt record to indicate that tls&ate courts should have been,

or were, alerted to the presence of@efal constitutional claim on this issue.

If petitioner was simply reasserting hiatstlaw claim in the instant petition, | would
deny it on the ground that state law claims arecnghizable on habeas corpus review. See

Estelle v. McGuire, 502 U.S. 62, 67-68, 112 S. Ct. 475, 480 (1991). However, he has used

different language in asserting the claim here tlensed in state courtitis included as one of
the points of error under a pointatng labeled, “The Péibner is being helih violation of his
United States Constitutional Right to a fairltfiaT his is sufficient to allege a federal

constitutional claim. But, asoted above, it is an unexhaustedei@al constitutional claim.

The failure to exhaust this claim does nm@an that petitioner should be permitted to
return to state court, as thabuld be a futile gesture — plaifits opportunity to raise this claim
with the state courts has passed. Any fddamastitutional challenge to the prosecutor’s
guestioning would have to have been raised actappeal, and cannot k@@sed in state court

now. See Aparicio v. Artuz, 269 F.3d 78, 91 (2d 2001) (“Petitioner was entitled to one (and

only one) appeal to the Appellddavision and one request for leato appeal to the Court of

Appeals . ..."). When a claim is in that pastut is deemed exhausted but procedurally barred

13



and cannot be heard on federal habeas corpus review. See Reyes v. Keane, 118 F.3d 136, 139

(2d Cir. 1997) (quoting Grey v. Hoke, 933 F247, 120 (2d Cir. 1991) (quoting Harris v. Reed,

489 U.S. 255, 263 n.9, 109 S. Ct. 1038, 1043 n.9 (1989))). See also St. Helen, 374 F.3d at 183

(“[E]ven if a federal claim has not been presertethe highest state court or preserved in lower
state courts under state law, iliMae deemed exhausted ifhas become procedurally barred

under state law.”); DiGuglielmo v. Smith, 3663d 130, 135 (2d Cir. 2004) (petitioner’'s

procedurally defaulted claims deemed exkedisvhere he could no longer obtain state court

review because of his procedural defaltgKethan v. Mantello, 292 F.3d 119, 122-23 (2d Cir.

2002) (claims deemed exhausted where they tyeoeedurally barred for not having been
raised in a timely fashion”Bossett, 41 F.3d at 828 (“[I]f the fi@oner no longer has ‘remedies
available’ in the state courts under 28 U.$Q@254(b), we deem the claims exhausted.”)

(quoting Grey, 933 F.2d at 120-21); CastildPeoples, 489 U.S. 346, 350, 109 S. Ct. 1056,

1059 (1989) (“It would be inconsistewith [§ 2254(b) ], as wels with underlying principles of
comity, to mandate recourse to state collateral review whose results have effectively been

predetermined . . .."”). The claim is therefore rejected.

II. Claims held unpreserved on direct appeal

A. Unduly suggestive idéfication procedure

1. Background

All of the facts concerning Gonzalez anafiphotographic identification of petitioner,
described above, came out in Detective Martirssit@ony either at the pretrial Wade hearing or
trial. In addition, the record showed that signths after Gonzalez haitked petitioner out of

the photo array (although petitioneas still in the Dominican Reublic), the case was presented

14



to a grand jury, at which Riagyain picked petitioner out ofdlsame six person photo array out

of which Gonzalez had picked him.

However, the suppression court at the Waelaring was not exprely asked to, and did
not, consider whether the phauoay or the group of photographs shown to Rios was unduly
suggestive. Rather, whatever it was that catisedlVade hearing to be held — the record does
not contain any written motion lpetitioner’s counsel — the Watlearing instead consisted of
what was in effect a motian limine by the prosecutor to deteime if the photo of petitioner
from the Los Papi Chulos photos and the plastay, and Martin’s &imony about Gonzalez
and Rios picking petitioner out of those photgirs (collectively, the “photographic evidence”),
could be introduced at trial. The problem for the prosecutor was that after petitioner’'s seven
years in absentia, neither Gonzalez nor Rios could identify petitioner in person or recall which
photograph they had selectedgléed, Rios could not evercedl whether he had picked
petitioner out of the 27 Los Paphulos photographs. The proseswneeded to use Martin’s
testimony as to Gonzalez’ and Rios’ responghdéd_os Papi Chulgshotographs and the photo

array to make thlentification.

There is a statute in the New York CrimifProcedure Law, N. Crim. Proc. Law §
60.25, which addresses this situation. That staiuteides that a withess méaestify at trial that
another person identified a defendant on an eartieasion if certain foundational requirements,
like lack of present redlection, are met. The Wade hearmnsisted of the issue of whether
Martin would be allowed to testify at trial &as Gonzalez’ and Rios’ &htification of petitioner
from the photographs, and the suppression courtthatdf the prosecutor presented foundation
testimony consistent with her proffer at the Wade hearing, such testimony could be admitted.

Petitioner’s trial attorney aged to that procedure.

15



At trial, Gonzalez and Rios té&std, first out of the hearing dhe jury and then before it,
that they could not recall whether petitioner e person they picked out from the photos, but
each testified that their sigi@es appeared on petitioner’'s photograph. Based on that
foundation, the trial court permittédartin to testify that theyad picked out petitioner, and
Gonzalez and Rios had signed petitioner’s photograph out of the array when he had shown it to

them. Petitioner’s counsel did not object to this testimony.

Nevertheless, on direct appeal, petitioner endéd for the first time that the trial court
should have suppressed the pretrial identifbcaof petitioner by the witnesses to the fight
because it was unduly suggestive. He arguedRiuat identification from the photo array was
tainted because Rios had previously picgettioner out of the 27 Los Papi Chulos
photographs. He further arguttht Gonzalez had not givenaugh of a description to permit

Martin to compile the photo array.

The Appellate Division held #t this claim was “unpresemtdor appellate review, since
he failed, at a Wade hearing . . ., to raisegpecific grounds upon which he now challenges the
procedure . ..."” Acevedo, 84 A.D.3d at 1390, 925 N.Y.S.2d at 524 (citations omitted). The
Appellate Division alternatively held that “[ijany event,” petitioner’s claim was “not supported
by the record.”_Id. The Appellate Division, tasthis alternave ruling, expressly held that
petitioner’s claim of dissimilaritypetween his and the “fillers™ photograpivas contrary to the

record. It also expressheld that the procedure wast unduly suggestive. Id.

2. Procedural Bar

A federal court should not address the merita pétitioner’s habeas claim if a state court
has rejected the claim da state law ground that isdependenbf the federal question raised

andadequateo support the judgment.” Lee v. Kemna, 534 U.S. 362, 375, 122 S. Ct. 877, 885

16



(2002) (quoting Coleman v. Thompson, 501 U.S. 722, 729, 111 S. Ct. 2546, 2553 (1991))

(emphasis in original). When a state court rgjacpetitioner’s claim becae he “failed to meet
a state procedural requirement[,]” the procedbeaimay constitute an adequate and independent
ground for the state court’s decision. Colemdi, 8.S. at 729-30, 111 S. Ct. at 2554. See also

Murden v. Artuz, 497 F.3d 178, 191-92 (2d @007). State procedalrgrounds are only

adequate to support the judgmant foreclose federal review if they are “firmly established and

regularly followed” in the state. Lee, 5343Jat 376 (quoting James v. Kentucky, 466 U.S. 341,

348, 104 S. Ct. 1830, 1835 (1984)).

It is well-settled that New York’s contemporous objection rule, codified at N.Y. Crim.
Proc. Law 8 470.05, is an independent and adecgiate law ground thatdinarily precludes

federal habeas corpus review. See, e.q., Bowhape, 657 F.3d 97, 104 (2d Cir. 2011). That

statute requires a party teek pretrial suppression of any evidence which he knows the

prosecution intends to introduce. Seefte v. Vann, 92 A.D.3d 702, 938 N.Y.S.2d 182 (2d
Dep’t 2012). In addition, if a defendant pretsesrguments to suppress some evidence but not
additional arguments to suppress other evidémedas failed to presve any objection to

suppress the evidence against which he hamowéed. _Id.; People v. Inge, 90 A.D.3d 675, 933

N.Y.S.2d 879 (2d Dep’'t 2011). Here, there can be no questiopdtitiner’s trid counsel did
not object to the photographicidgnce and testimony as unduly suggestive, and thus the state

court properly held the a&im to be unpreserved.

The issue then becomes whether ground exists for reaching the merits
notwithstanding that procedutadr. Procedural default oragt law grounds may be overcome
by a petitioner who either demonstrates “cadeethe default and ‘prejudice attributable

thereto,” or . . . that failure to consider thddeal claim will result in a ‘fundamental miscarriage
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of justice.” Harris, 489 U.S. at 262, 109 S. @t 1043 (citations omitted). Although, in some
circumstances, ineffective assistance of celioan constitute “cause” sufficient to avoid a

procedural default, see Murray v. Carri477 U.S. 478, 488-89, 106 S. Ct. 2639, 2645-46

(1989), the ineffective assistance claim mustfitsale been exhausted in the state court.

Edwards v. Carpenter, 529 U.S. 446, 447, 120 S. Ct. 1587, 1589 (2000).

3. Ineffective Assistance of Counsel

Under New York practice, as applicablethis case, the proper procedure to assert
ineffective assistance of counet failure to challenge the ef the photographic evidence at
trial was on direct appeal when the challengthéophotographs was raised. This was because
the failure to object was apparent from the mgaand trial court recar, and New York courts
require ineffective assistance claims that are apparent from the record to be raised on direct
appeal, or else they are waived. See N.YmCProc. Law § 440.10(2)(c); Aparicio, 269 F.3d at
93 (“New York law prohibits review of a clai on collateral review when the defendant
unjustifiably fails to raise #claim on direct appeal”); Res, 118 F.3d at 139. The Second
Circuit has regularly held that a court’s deraéb § 440.10 motion on thmasis of the movant’s
failure to raise an issue on direct appearnsndependent and eglate state ground barring

federal habeas review. See, e.q., Sweet v. Bennett, 353 F.3d 135, 139-40 (2d Cir. 2003).

These facts give rise to a scenario that sones occurs in habeas corpus review of a
double procedural default. The scenario candipéaened as follows. First, a state court holds
on direct appeal that a petitioner has forfeited a substantive constitutional claim apparent on the
record, e.g., an evidentiary ersufficiently serious to deprévhim of due process, by not
preserving it at trial. A federal habeas reviemurt would recognize this procedural bar unless

there is “cause” and “prejudice” to excuse itiethmight include ineffedte assistance of trial
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counsel. As noted above, to consider the inaffecssistance claim,deral habeas corpus law
requires exhaustion of that claim in state cotttwever, if petitioner only raised ineffective
assistance of counsel on this poma collateral challenge, théhe state court will hold that

claim procedurally barred as well, sincshibuld have been raised on direct appeal.

The question raised by this scenario is wheglgtitioner, having asserted his ineffective
assistance claim in a manner not procedugahymitted by state law — the 8440 proceeding —
where it was doomed to fail, and having forfeikesl opportunity to raise it properly (since he
has already taken his one direppaal), has, in fact, properlxtleausted his ineffective assistance
claim. In other words, is the exhaustion requieat separate from the proper procedural context
under state law in which the claim must be re?séfdthe answer to th question is in the
affirmative, then it leaves the standard afdeal habeas corpus rew unclear. When the
federal court goes to assess the merits of the ineffective assistance claim as “cause” for
procedurally defaulting on the substantive clatrwill not find a merits determination to which
it can give AEDPA deference because theestaurt has relied on the procedural bar.
Alternatively, if the state cotiexpresses an alternative holglion the merits (as the 8440 court
did in this case), the federal habeas courtseke of that alternatie merits holding, without
determining that the procedutazdr invoked by the state court wasorbitant, would seem to run
afoul of the Supreme Court’s pronouncement $itatie courts should not fear federal habeas
corpus review of merits determinations thatwahelly alternative to statprocedural bars, since
the federal courts must recognize valid state@dural bars, See His, 489 U.S. at 264 n. 10
(“[A] state court need not fear reachitige merits of a federal claim in afternativeholding.”)
(emphasis in original). Where a state courtgtiat a claim is “ngbreserved for appellate

review,” and then, prefaced by the phrase “in amgnt,” goes on to rejettie claim’s merits in
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the alternative, such a claim is still prdoeally barred._Glenn v. Bartlett, 98 F.3d 721, 724-25

(2d Cir. 1996).

The case law holds, however, that exhaudtiamsa procedural component — if petitioner
fails to use the proper state court proceduredsing his ineffectivassistance claim and the
state court therefore proceduratlgfaults the claim, then the claim is unexhausted. See Dean v.

Smith, 753 F.2d 239 (2d Cir. 19853ee also Ex parte Hawk, 321 U.S. 114, 64 S. Ct. 448 (1944)

(per curiam);_Ellison v. Brown, 16 F.3d 1219*at(6th Cir. 1994); Ramos v. Racette, No. 11

Civ. 1412, 2012 WL 12924, at *16 (E.D.N.Y. Jan. 4, 2012); Gil v. Kelly, No. 90 Civ. 0603, 1992
WL 151901, at *3 (E.D.N.Y. June 16, 1992). Mostids hold that if thre is no longer an

avenue under state procedurav ia which petitioner may properly present the claim, then the
claim will be deemed exhausted and procafiybarred. See Grey, 933 F.2d at 120. Other
courts simply skip over the exhaustion requiratrend find the claim procedurally barred. See

Avent v. Napoli, No. 08 Civ. 932, 2013 WL 1788626, at *10-12.

In the instant case, petitioner’s attempt tigedis ineffective assistance of trial counsel
claim as to the photographic identification issua 8440 proceeding was virtually certain to fail
because, as shown above, staterlzquired that claim to be raised direct appeal. Because the
manner in which he raised it was procedurallfedeve, and because there was not and is not
any way to raise that claim inasé court, it is deemed exh&ed and procedurally barred. The

8440 court’s alternative holding tha¢titioner had not demonstrategffective assistance of

3 Although Dean stands for the still valid, pre-AEDPA nililat utilization of an improper procedure does not result
in exhaustion of a claim, it is a peculiar decision. Then8eé Circuit held that the petitioner had not exhausted his
claim because he had soughtdtse it in a state habeas corpus procggdvhich was not the proper method under
state law, as the state court had held. The SecondtGiismissed the claim as unexhausted so that the petitioner
could exhaust it through a 8440 motion and then return to federal court if it was denied. “Thanpaien

remedy in the state courts is apparently still availablze@n.” Id. at 241. However, a 8440 was not available to
the petitioner. His claim was that a jungtruction was defective. This was a claim that had to be raised on direct
appeal, not under 8440, and thus the state courts would have rejected it as procedurally barred.
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counsel is of no assistance to him, becauseQburt is constrained by the 8440 court’s prior,
and proper, invocation of a procedural baee $Slarris, 489 U.S. at 264 n.10. Itis no different

than if petitioner had not raisecetilaim in his §440 proceeding at ‘all.

That does not end the inquiry, however, awhether petitioner might have cause for not
raising his photographic evidence claiifhis is because he contended, induseam nobis
motion, that his appellate counse#l direct appeal should haxeased his trial counsel’s
ineffectiveness as to, among otli@ngs, the failure to object the photograplievidence as

unduly suggestive.

The situation encountered by the Seconduiia the often-cited Aparicio case was
similar. The main difference is that the petier there had not raisées ineffective assistance
of trial counsel claim in a 8440 proceedihg; had raised one aspect of it indasam nobis
motion and another aspect of tiektim not at all. Neverthelegfie Second Circuit held that his
coram nobignotion — which, like the instant case,sadisposed of by one sentence saying that
the petitioner had received effective assistan@pptllate counsel —rsed as a gateway to
considering the underlying claim ofdae process violation at trialt did this, first, by requiring
a determination of whether there was cause agjdgice as a result of the alleged ineffective
assistance of trial counsel, and, second, by thguiring a determination of the first issue
through examining the underlying due process issaH.it$here is, of corse, quite a bit of
compartmentalization occurring in such an analysut in the interest of federalism, it is

important to recognize the disttion between reviewing thenderlying claim and addressing

* The Court observes that this is problem most ofteniertered when a petitioner has retained private counsel or is
appointed counsel for the direct appeal other than thell&d Society, as was the case here. In this Court’s
experience, Legal Aid Society lawyers, when confronted with a possibly unpreserved claim that they wish to raise
on appeal, uniformly assert ineffective assistance of trial counsel in anticipation of a potentially adverse ruling on
preservation, thus exhausting the claim for federal habeas corpus purposes.
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whether there is cause and prejudice that woutdisx a procedural default. The procedure in

Aparicio is therefore the prodare that | will follow here.

To show a Sixth Amendment violation tifetive assistance of appellate counsel,

petitioner must meet the two-prong test sethfan Strickland v. Washington, 466 U.S. 668, 104

S. Ct. 2052 (1984). First, he must show t@insel's performance fell below “an objective
standard of reasonableness” ungevailing professional norms.” Id. at 688, 104 S. Ct. at
2064-65. The court must apply a “strong praption of competence” and “affirmatively
entertain the range of possible reasons [petti’'s] counsel may have had for proceeding as

they did.” Cullen v. Pinholster, — U.S—, 131 S. Ct. 1388, 1407 (2011) (citation and

internal quotation marks omitted). Second, the petitioner must demonstrate that “there is a
reasonable probability that, but for counsel’s unprofessional errors, the result of the proceeding
would have been different.”_Strickland, 46688Uat 669, 104 S Ct. 2055-56. “The likelihood

of a different result must be substantial, jugt conceivable.” Harrington, 131 S. Ct. at 792.

Although Strickland speaks todffective assistance of triabunsel claims, it is equally
applicable to claims of inedttive assistance of appellate ceeln _Aparicio, 269 F.3d at 95;

Mayo v. Henderson, 13 F.3d 528, 533 (2d Cir. 199@n appeal, counsel is not required to

argue every non-frivolous issugther, the better strategy ynlae to focus on a few more
promising issues so as not to dilute thersger arguments with a multitude of claims. . . .
[lJnadequate performance is established only if counsel omitted significant and obvious issues

while pursuing issues that weskearly and significantly weaker.King v. Greiner, 210 F. Supp.

2d 177, 182 (E.D.N.Y. 2002) (citing JonesBarnes, 463 U.S. 745, 751-53, 103 S. Ct. 3308,

3312-14 (1983)). But a petitionmay not rebut the presummti of effective assistance by

simply arguing that appellate counsel’s decisioratee certain issues@d not others constitutes
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ineffectiveness. See Strickland, 466 U.%8&18, 104 S. Ct. at 2065. Appellate counsel is not
required to “press nonfrivolous points . . . dunsel, as a matter pfofessional judgment,

decides not to present thosergsi” Jones, 463 U.S. at 751, 18Xt. at 3312; see also Knowles

v. Mirzayance, 556 U.S. 111, 127, 129 S.X3t11, 1422 (2009) (“The law does not require
counsel to raise every available nonfrivolous ded&nsA petitioner must prove that there is a
reasonable probability that the unraised clawosild have succeeded. King, 210 F. Supp. 2d at

182-83 (citing Claudio v. Scull®@82 F.2d 798, 803 (2d Cir. 1992)).

Moreover, since the Appellaigivision declined to awardoram nobigelief on the
merits, my review of that decision is subjeztAEDPA’s deferential standard as described
above. Indeed, in reviewing claims of ineffeetassistance of counselhether trial counsel, or,

in this instance, appellate counsel, my revig¥ddoubly deferential.”’Knowles, 556 U.S. at 123

(citing Yarborough v. Gentry, 540 U.S. 1, 5-6, 24Ct. 1, 4 (2003) (per curiam)); see 28

U.S.C. § 2254(d). To prevail, petitioner maglbw not only that counsel’s performance fell
below the Strickland standard ofas®nableness, but also that skete court’s applation of the
Strickland standard was itself unreasonabl@ ot merely incorrect. See Harrington, 131 S.Ct.

at 785.

In examining the claim of ineffective assistarof counsel, whethatt trial or appellate
level, it is also readily apparepetitioner cannot meet Striekd’s prejudice prong. This is
because, in fact, the Appellateviziion ruled in the alternativiat petitioner’s identification
claim had no merit. There is no basis for éélig that the AppellatBivision would have
reached a different result if the claim had bpeserved at trial. This means that the only
argument that petitioner’s counsel forfeited wses ability to have tis Court review the

Appellate Division’s decision on ¢hmerits (which would not haveeen an alternative holding if
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the claim had been preserved) under the defateXEEDPA standard (thetandard this Court

would have used but foretprocedural default).

This does the petitioner no good because itig gkear, even under de novo review, that
there was nothing unduly suggestatgout the photographic evidend@etective Martin showed
Rios twenty-seven Los Papi Cbhslphotographs. He said nothithgt would alert Rios to any
one of them; he simply asked Rios to statetivar he recognizedw of the people in the
photographs, and if so, how, at which point Rios @itkut petitioner as thgerpetrator. Martin
did not, and indeed, could not have possibly steBies to petitioner’s photographic, because at
that point, petitioner was not algect of the investigation and there is nothing to suggest that
Martin even knew who he was. Nor was themg visible identifying iformation that could

have directed Rios to any of the photographs.

The photo array that Martin thereafter compiled included petitioner, selected from the 27
photographs, and five others that Martin selectethe basis of resembling petitioner in terms of
likeness, skin color, and ethnicity. A computetedmined their position ithe array, not Martin.
There’s nothing wrong with any of that either. Both Rios and Gonzales picked petitioner out of
the photo array. The fact that Rios pickedtfmeter out of the 27 photographs and again out of
the six photograph array, and that Gonzalez independently picked petitioner out of the array,
gave further assurance that the threshaidirement for admitting photographic identification

had been met.

“A defendant’s right to due pcess includes the right notlbe the object of suggestive
police identification proceduresaghmake an identification unrable. . . . Generally, a withess
will not be allowed to make an in-court ideitition if the authoritis’ pretrial photographic

identification procedures were so impessibly suggestive as to give rise teeay substantial
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likelihoodof irreparable misidentificatiori United States v. Douglas, 525 F.3d 225, 242 (2d

Cir. 2008) (internal quotation marks and citasmmitted) (emphasis in original). The
determination of whether predfiidentification procedures weunduly suggestive “is a fairly
permissive standard, and a caaoplying this standard to theacts of a specific case is ...
entitled to significant ‘leeway’ when we reviats decision for reasonableness.” Richardson v.

Superintendent of Mid—Orange Corr. Fagjl621 F.3d 196, 202 (2d Cir. 2010) (citation and

internal quotation marks omitted).

Having determined that the photographic idécdiion had sufficient integrity to present
no due process problem, the following analysipakgs of this claim: petitioner’s trial counsel
was not ineffective for failing to make an ebjion that would not & succeeded; petitioner’s
appellate counsel was not ineffective for failingdcse trial counsel’meffectiveness because
that also would not have succeeded; thereither cause nor prejudice for petitioner’'s
procedural default in failing to raise this claom direct appeal; and,ghefore, the claim is

procedurally barred from veew in this Court.
B. Failure to Instruct orjustification Defense

On direct appeal, peitiiner contended that the trial coshould have instructed on the
defense of justification. Heg@ued that since his testimony waattBantiago was the aggressor,
petitioner “was engaged in some degree of self-defense [sic] . ...” He acknowledged that his
trial counsel had not requested sachinstruction, and that no Ne¥ork court has ever held that
a trial court has an obligation giive a justificéion instructionsua spontebut argued that four
intermediate appellate courts from other sthtas reversed convictions based upon the need to

do so. He did not argue that trial counsel wa$factive in failing to seek such a charge.
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The Appellate Division held that the clainas “unpreserved for appellate review, since
[petitioner] never requested such a charge,” and that, “[ijn any event, contrary to defendant’s
contention, the Supreme Court was not requiregite the charge, sua sponte, as such an
instruction would have terfered with defendant’s theory of the case that the People failed to
demonstrate that he possessed the requisitd,iatied that he was not an accessory under Penal
Law 820.00.” _Acevedo, 84 A.D. at 1391, 925 N.Y.S.2d at 525. The claim, therefore, is in the
same procedural posture as pietographic evidence claim discuss#ove. That is, the initial
issue before this Court is whether to uphokl phocedural bar in éhAppellate Division’s
decision, a question that must be answésedetermining whether appellate counsel was
ineffective for failing to raise thalleged ineffectiveness of trizounsel in not preserving this

claim, which could constitute cause and prejudice for the procedural default.

Under the Strickland standard set forth above, appellatewtsel was not ineffective for
failing to assert ineffectiveness tfal counsel as to this claimssentially for the reason that the
Appellate Division stated in its alternative holgi— it was flatly inconsistent with petitioner’s
defense. The theory of defense, indeeé ethtire reason for calling Placencia and having him
admit to the stabbing, and having petitioner teskift he did not do the stabbing, was to lay the
crime on Placencia. For petitiorterhave requested an instractithat the jury could find that

he was justified in stabbing Santiago would hespletely undercut that theory of the case.

Strickland recognizes thédtrategic choices made afti#orough investigation of law and
fact relevant to plausible optioase virtually unchallengeable” daderal habeas corpus review.

Strickland, 466 U.S. at 690; ses@lYarborough, 540 U.S. at 8, 124@3. at 5 (there is a “strong

presumption” that counsel’s attéan to certain issuet® the exclusion of biers reflects trial

tactics rather than “sheer neglgc Here, trial counsel had ¢hunusual situation of a witness,
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Placencia, who was willing to admit to the stalgbitdis decision to go with that rather than
arguing that petitioner was jusétl in doing the stabbing canrm# second-guessed on either
direct appeal or habeas corpesiew. There was thus no ffective assistance of appellate
counsel in failing to raise ineffective assistancériaf counsel, no ineffective assistance of trial
counsel for choosing what couldasonably be thought of as pieter’s best case, and no cause

or prejudice that would excuseti@ner’s procedral default.
[11. Remaining I neffective Assistance Claims

In his 8440 andoram nobisnotions, petitioner raisedraimber of other claims of
ineffective assistance of triabansel, and, because of appellatarcsel’s failure to raise these on
direct appeal, ineffective assasice of appellate counsel. Some of these claims are based on
alleged errors or omission that appear on ¢leend, and therefore could, and indeed, had to be
raised on direct appeal, but wereither preserved atidt nor raised on dire@ppeal. Some of

them are purely off the record claims tatuld only be raised in a 8440 motion.

This is the kind of claim that the Seconddaegment has referred to under New York law

as a “mixed claim” of ineffective assistanof counsel. See People v. Freeman, 93 A.D.3d 805,

806, 940 N.Y.S.2d 314, 315 (2nd Dep’'t 2012); People v. Maxwell, 89 A.D.3d 1108, 1109, 933

N.Y.S.2d 386, 388 (2nd Dep’t 2011). It has recentlyified state procedural law so that it is
now understood that such a claim is properlyecis a 8440 motion even though part of it — the
part that arises from mattensparent on the record — would, iaetling alone, have to be raised
on direct appeal and could not be raised 440 motion._See Freeman, 93 A.D.3d at 806, 940
N.Y.S.2d at 315 (defendant’s “mixed claim”iokffective assistancaf counsel “cannot be
resolved without reference to matter odésthe record, a CPL 440.10 proceeding is the

appropriate forum for reviewinte ineffective assistance claim in its entirety”) (internal
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guotation marks omitted)). Although not artatdd by the Second Department, the reason for
this result seems obvious enough — if no courtadccohsider the totality of claimed counsel
error, there would be no remedy for a serieattifrney actions or omissions, each of which,
even if objectively unreasonable, did not casisificient prejudice to warrant relief from the

conviction, but which cumulativelyause such prejudice.

The initial question is whether this Coultosild consider the ifiective assistance of
trial counsel claim, as disposed of in the 8datfiion, or the ineffectivassistance of appellate
counsel claim, as disposed of in ttewam nobignmotion. The matter is complicated because the
8440 court, as one of the three grounds fonatisling, expressly deferred to the Appellate
Division’s rejection of the&eoram nobigmotion. It is further complicated because of one of the
8440 court’s other grounds for its holding, thatthie extent” petitioner' seffective assistance

of trial counsel claim was based on on-the-réamissions, it was procedurally barred.

As to this latter point, | reject the 8446urt’s holding of an undifferentiated procedural
bar for two reasons. First, because the 8p0taid not differentiate between which grounds
were on-the-record and which meeoff-the-record, and then weon to reject the entire
ineffective assistance claim on thnerits, its holding in this regaid not distinguishable from

the “either/or” language.e., that a petitioner’s claims are “either unpreserved or without merit,

which the Second Circuit instructed, im&nez v. Walker, 458 F.3d 130 (2d Cir. 2006)

(extending the presumption that “the statert decided the caseethway it did because it
believed that federal law required it to do s@'the determination under 28 U.S.C. § 2254(d) of

whether a state-court adjudiiat is ‘on the merits’) (quotigp Michigan v. Long, 463 U.S. 1040-

41, 103 S. Ct. 3469, 3476 (1983)), should be constaeddetermination of merits and given

AEDPA deference. Second, ifet8440 court’s “to the extent’niguage meant that it would not
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review the totality of petitioner’s ineffective astsince claim, that would be an exorbitant use of
a procedural bar, as it would deprive petitiookhis right, under thetate court cases cited
above, to have both his on-the-record and off-tlventkineffective assistae claims determined

in one proceeding. See Contant v. Sobol, — F. Supp. 2d ——, 2013 WL 6425006, *23-25

(S.D.N.Y. 2013) (finding statprocedural bar inadequatearfmixed” ineffective assistance

claim). There would be no forum under which thenatlative effect of error could be reviewed.

For the same reason, the 8440 court’s deferral to the Appellate Division does not
constitute an independent andgegdate state law ground for rdjeg the claim. The Appellate
Division could not, inthe context of @oram nobignotion, determine whether that portion of
petitioner’s ineffective assistaa of trial counsel claim tha¢lied upon off-the-record trial
counsel error constituted grounds for reli€he only issue before the Appellate Division on
coram nobigs whether appellate counsel should havdenaher points on direct appeal. Since
the direct appeal is confined tiwe trial record, the Appellat@ivision could not fault appellate
counsel for failing to raise off-the-record poinfBhus, the proper decision for review on federal
habeas corpus is that of the 84#urt, as it is the only courtahhad the complete ineffective

assistance of trial counsel claim before it.

The question then becomes as to the standael/iw that applies in this habeas corpus
proceeding. Generally, when atst court decides that a claim is procedurally barred or,
alternatively, without merit, and the procedusat fails, the federal@hdard is deferential

review under AEDPA as described above. Bewnez, 458 F.3d at 146; see also Hawkins v.

Costello, 460 F.3d 238, 242 (2d Cir. 2006). But tbhihg is unwarranted e, as it appears that
the 8440 court’s merits holding was rintly alternative. Rather, the 8440 court appears to have

accepted the District Attorney’s argument tihahould exclude from its consideration of the
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merits those parts of petitionsrineffective assistance claim that could have been raised on
direct appeal. Under these circumstances, the proper standard of review is de novo, because
petitioner has done all thatate law allows him to do to extst his ineffective assistance claim,
and yet no state court has considered that dlaits totality. There is thus no state court

decision to which AEDPA deference can be accorded.

As shown below, although the ineffectivesestance of trial counsel claim must be
reviewed in its entirety, this is not a case whbeesum of the parts iseater than the whole.
None of petitioner’s individual pots of error, in fact, refict objectively unreasonable conduct
on the part of trial counsel, andutheven de novo review does nesult in a viable claim under

Strickland.
A. Failure to investigate potential tmesses and introduce exculpatory evidence

Petitioner stated in an affidi in his 8440 motion that he “ked [sic] my trial attorney
that he should contact [three namedividuals] so that they caditestify on my behalf,” but his
attorney “declined to investigate my claims, dat he make the slightest attempt to produce”
these three witnesses. In response, appareritig dtehest of the Dratt Attorney, his trial
attorney put in an affidavit saying he had discussed these witrs¢deagth with petitioner; that
petitioner had given thdtarney phone numbers at whichdontact these witsses; that the
phone numbers were all disconnected; that kleréi@mined an investigator to track these
witnesses down; and that the investigator hashhaable to locate thesvitnesses, let alone
confirm that they had exculpatory evidence. kreiply affidavit, petitiaer averred that he had
not only given his counsel thelephone numbers, but the agles of the three purported
witnesses. He pointed outathhis trial counsel’s affidatvdid not disclose whether the

investigator had checkatose addresses.
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Petitioner offered no proof as to what thesm@sses would have testified. His moving
affidavit merely made a conclusory assertion beatold his attorney to contact them “so that
they could testify in my behalf.” His briehiade similarly conclusory albeit slightly more

focused assertions that thepuwid have testified “as to hisda of participation in the
crime....”

There is no constitutional violation in the 84elfurt’s rejection of tis point. Petitioner
had to concede that the statement in his 8440mgaadfidavit that his attmey “did [not] make
the slightest attempt to produddiese witnesses was wrong. Retier gave no specifics about
what these witnesses would say, and his attorrtaynesl an investigator to try to find them; he
did not abandon petitioner or igmothe lead that petition&ad given him. Under these

circumstances, counsel was not objety unreasonable under Strickland.

B. Failure to object to submission of firstgtee manslaughter charges lesser included
offense to second degree murder

Petitioner had three points @swhy his attorney shoulthve objected when the trial
court determined to submit the lesser included offense of first degree manslaughter. First,
according to petitioner, the claim was time-bdrr&econd, had it not been submitted, petitioner
contended that the jury wouldveacquitted him of the murdeharge, rather than convicting
him of the manslaughter charge. Third, he adgih@t submission of the manslaughter charge
violated the extradition treaty between thatel States and the Domcan Republic because

petitioner had only beeextradited for murder, not manslaughter.

His trial counsel responded in his affidaviatlirrespective of any statute of limitations
defense to the manslaughter charge, he wanted that count submitted, as he viewed it as the most

likely means to avoid conviction on the murder gear The District Attorney argued that the
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statute of limitations had nokpired because it was tolled fortually all of the time during
which petitioner had fled the jurisdiction arebsided in Pennsylvania and the Dominican

Republic.

Petitioner’s disagreement with his tri@munsel’s strategy is not a ground for habeas
corpus relief. Even an attorrisystrategy of admitting to facthat constitute a lesser included

defense is not constitutionaliyeffective assistance of couns&ee Farrington v. Senkowski,

214 F.3d 237, 244 (2d Cir. 2000) (explaining thairtsel’'s concession of defendant’s guilt on a
lesser charge to induce the jury to acquit omersrious charges was acceptable tactical

decision and not ineffective assistance under Strickland ); Wilson v. Heath, No. 10-CV-3814,

2013 WL 5530673, *8 (E.D.N.Y. Sept. 30, 2013)dqtimsel’s decision to request a lesser
included offense to permit the jury to acquit petier of murder is erted to deference as a

strategic decision, as it may render favorabdellite to Petitioner”’)Nunez v. Miller, No. 00—

CV-0966 (ERK), 2001 WL 1773731, at *7 (E.D.NJuly 12, 2001) (findingt acceptable under
Strickland for counsel to concede defendant’s guit kesser offense as a strategy to get the jury

to acquit defendant on the more serious charges).

It is of course easy enough for petitioneitfmthe benefit of a hindsight that includes
acquittal on the murder charge, to asserttt@ajury would have acquitted him of murder
anyway even without the manslaughter chargbat seems dubious as the manslaughter
conviction shows that the jury was not buyhig and Placencia’s testimony, and it is purely
speculative as to whether thabuld have resulted iacquittal instead of conviction for murder
in the absence of the manslaughter chargeJullge Chin observed in Brown v. Rick, No. 01
Civ. 4310, 2003 WL 22801397, *6 (S.D.N.Y. Nov. 25, 2003)ejecting the same ineffective

assistance claim as petitioner raibese, “due to the all-or-notig nature of proceeding without
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a lesser included offense instructigetitioners often challengesetleffectiveness of their counsel
on the grounds that thégiled to request such an instruani” (Emphasis in original).

Counsel’s strategic decision does natrrant habeas corpus relief.

As to petitioner’s claim that his counstiould have objected to the submission of the
manslaughter charge pursuanthie extradition treaty betwedne Dominican Republic and the

U.S. prohibits his trial on other chagyehere is a two-pnged answer.

First, as noted above, petitioner’s trial coelreverred that he wanted the manslaughter
charge submitted to the jury, and indeed, while we will never know, that strategy may well have
avoided petitioner’s conviction for murder. His s#igic determination not to insist on terms of
the treaty was a strategic decision that doewiotite Strickland._See Farrington, 214 F.3d at

244; Wilson, at *8; Nunez, at *7.

Second, the extradition treaty between th&e&dhStates and tHeominican Republic, 36
Stat. 2468, at Article 11(1), exprgly defines murder as including first degree manslaughter:
“Murder, comprehending the crimes desigddtg the terms of patricide, assassination,
manslaughter, when voluntary, poisoning or infanticide.” Thus, when petitioner was extradited
for the crime of murder, thaiready included the crime of mslaughter. The extradition
warrant no more had to say “manslaughter” instefddhurder” than it had to say “first degree

murder” as opposed to “second degree murd8eé& Fiocconi v. Attorney General, 462 F.2d

475, 481 (2d Cir. 1972) (charges added after eittvad'of the same character” as the charge

upon which extradition occurredddnot violate the treaty); UnitieStates v. Paroutian, 299 F.2d

486, 490-91 (2d Cir. 1962) (no treaty violationesh defendant extradited to the Southern
District to New York for “narctics trafficking” and then addiially indicted in the Eastern

District of New York for “receipt and concealmeitheroin,” because “thest whether trial is
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for a ‘separate offense’ should be not somanaxl refinement of locdaw, but whether the

extraditing country wouldansider the offense actualiyed ‘separate.”).

Because petitioner suffered no prejudice fromdaunsel’s failure to raise this point, he

has not met the requiremeiibs a Strickland claim.
C. Misuse of Placencia’s Testimony

Petitioner’s objection on thigoint before the 8440 court wabscure. It appears to
assert that defense counsel should have obj¢éatsome, unspecified portion of Placencia’s
cross-examination, perhaps having to do withféioe that Placencia pled guilty, and that he
further should have requested an instructiothéojury that it could nohold Placencia’s guilt,

and particularly his guilty plea, against petitioner.

Under any standard of reviethis claim would fail. There was nothing wrong with the
cross-examination of Placencia; certainly naghio which objection codlreasonably have been
taken. And given the defense in this case, anucibn to the jury not to consider Placencia’s
guilt against petitioner would have been a sequitur because the whole point of putting
Placencia’s guilt before the jury, which of couvgas the reason that defense counsel called him,
was that, if believed, it wouldkenerate petitioner. The juryas either going to believe
Placencia’s and petitioner’s story or not; an ingion along the lines that petitioner suggested

in his 8440 motion would have served no purpose.
D. Coercive jury remark

On the Thursday before the Friday on whileé jurors reached a verdict, the trial court
advised them that althoughethhad not tried the case on Fridays previously, they would

continue their deliberations the next day, Wwould only sit until 2:00 p.m.: “Normally we
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wouldn’t work on Friday but since we are deliating I'll bring you in tomorrow but we will

only work until 2:00.” Although the transcriptsumes the next day with some further
proceedings, the record then contains a ga@diRg between the lines, | conclude that what
happened was that the jury advised the trialtcihiat it could not reach a verdict on the murder
count, but that it had reachederdict on the manslaughter coutitfurther seems that the trial
court and the parties uacstood that this meant that fluey was ready to convict on the
manslaughter count, most likely because itginaimg difficulty on the murder count, but its
resolution of the less@ncluded manslaughter count, compelled that conclusion (although it is
also possible that the jurxeressly advised the trial codhat it was ready to convict on
manslaughter). | infer that this is what oged because, after a break in the proceedings, the

following dialogue ensued between the trial court and the prosecutor:
THE COURT: | have given you some #mWhat's the People’s position?

MS. CARVAJAL: | spoke to my office and the [victim’s] family and we would
like to take a partial verdict. Just tdlem we are taking the manslaughter as their
verdict and that you aregtigoing to disband them.

In other words, the prosecutor had asked hpervisors and Santiago’s family whether they
would be satisfied with a manslaughter convictol had determined to proceed on that basis.

The trial court then continued:

THE COURT: What | should ask themvidether with any additional time would
they ever be able to reach a verdictloamtop count. If thegay no then | agree
that's what we will do.

Let's bring the jury in. . ..

THE COURT: Let the record indicate theyus all presentrad seated in their
proper seats.

| received your note inditiag that you are unable to reach a verdict on the top
count. | guess the issue is will you everalide to reach a verdict if | sent you
home and you come back Monday will you be able to reach a verdict on the top
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count. If your answer is maybe if weMegasome more time we could then that's
what | would do and you would come back Monday. On the other hand if your
answer is that we will never able ®ach a verdict on the top count then | will
allow you to go to the second count and | will take a verdict on the second count
right now. So | want you to go back, keathat decision and let me know, but |
[would] 1ike to get out of here by 30 so | want you to make your decision
quickly. The decision is will we ever come to a verdict on the top count. If we
can then you come back Monday. If you can’t then I'll accept a verdict on the
second count.

Petitioner’s claim is that by confirming the prior day’s advice thattrial court would conclude
proceedings for the week at 2:00 p.m. (althougkrekng the time to 2:30 p.m.), the trial court
pressured the jury into reaching its verdict, #rat his counsel was ineffective for not objecting

S opinion.

The deficiencies in petitioner’s argumeme extensive. First, the most analogous
Supreme Court authority is ifdlen charge jurisprudence. Tisipreme Court has held that,
because of the potential coercive effects oflb@en charge, such instruction should be evaluated

“in its context and under all the circumstancekdwenfield v. Phelps, 484 U.S. 231, 237, 108

S.Ct. 546, 550 (1988). Of course, the trial court’s inquiry to the jury was not in any wdig@an
charge. The trial court did not urge jury to reackerdict. It gave the jury a choice — give up on
the murder count if you can’t decide it, omo® back Monday if you think more deliberations

would help.

More fundamentally, the only “coercion” thiie trial court applig was to coerce the
jury into absolving petitioner of thmurder charge, which is preciseat it did. If the jury had
convicted petitioner of murder before 2:30 p.mertlat least petitionerauld have a colorable,
albeit still weak, claim. But the trial court negave that jury that option. The trial court’s
remark gave the jury the choiceafther reporting by 2:30 thatwtas still deadlocked, in which

case it understood that the trial would be ovethat it wished to comue deliberating on the
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murder charge the following week. Convictioig the murder charge before 2:30 was not an
option identified by the trial cotr nor could the jury have undgood it to be one, since the
trial court’s remark occurred after 2:15 p.m. Petitioner’s claim that his attorney should have
objected to the remark is not only meritless, but ironic, since the réedhid his acquittal for

murder.
E. Failure to object to evience seized in Pennsylvania

After petitioner fled the scerw the murder, he stayed wiliis girlfriend’s sister, one
Carmen Juarbe, in Redding, Pennsylvania bdfeeing to the Domirdan Republic. Local
Redding police, acting at the behest of Detedagtin and other investigating New York City
police detectives, went to theatbe’s home, obtained her consensearch it, and found various
identification and other documents belongingétitioner. The documents confirmed the
identification of petitioner from the photographiadance. Petitioner contends that his trial
counsel should have moved to suppress thesends, and once he had achieved that, then his
arrest in the Dominican Republicould also have been illelgaBut petitioner never saighythe
documents should be suppressed. Not only diddheent of the resident, Juarbe, confirm the
legality of the search, byietitioner, as a mere transientdhe standing to challenge it. See

Brown v. United States, 411 U.S. 223, 229, 9851565, 1569 (1973). His counsel did not

have to engage in an exercise in futilitgee United States v. Kirsh, 54 F.3d 1062, 1071 (2d Cir.

1995); Purnell v. Smith, No. 85 Civ. 3998, 1988 WL 3388, at *2 (S.D.N.Y. Jan. 6, 1988).

F. Failure to object to Vienna Convention violations

Petitioner claims that his atteey should have objected s arrest because he was not
advised of his right to contattte Dominican Consulate, a rigtecured to him by Article 36 of

the Vienna Convention on Consular Relatioh4963. See Geneva Convention on Consular
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Relations and Optional Protocol on Dispuims. 36, Apr. 24, 1963, 21 U.S.T. 77. But “a
defense attorney cannot be labalesffective for failing to advise his client of the right to speak
to a diplomatic official who could do no morepmotect his rights than counsel himself.” United

States v. Arango, 99 CV 3726, 1999 WL 149542234E.D.N.Y. Dec. 29, 1999). Moreover,

“a violation of Article 36 . . . iiot a basis for the dismissalaf indictment.” United States v.

De La Pava, 268 F.3d 157, 163 (2d Cir. 2001). Petitioner failed to make any showing to the

8440 court how such advice would have helped him.
CONCLUSION

The petition for a writ of habea®rpus is denied, and theseas dismissed. A certificate
of appealability shall not issue. See 28 U.8.2253(c). Further, the Qa certifies pursuant to
28 U.S.C. § 1915(a)(3) that any appeal from @rder would not be taken in good faith, and
thereforein forma pauperistatus is denied for the purpasfean appeal. See Coppedge v.

United States, 369 U.S. 438, 444, 82 S. Ct. 917, 920 (1962).

SO ORDERED.
Digitally signed by Brian M.
Cogan

u.S.D.J.

Dated: Brooklyn, New York
March 25, 2014
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