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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

__________________________________________________________ X
PURNELL ANTHONY, JR, :
Plaintiff, : MEMORANDUM AND ORDER
: 13-cv-5730(DLI) (MDG)
-against
LOCAL 295LOCAL 851 —-IBT EMPLOYER
GROUP PENSIONTRUST FUND BOARD :
OF TRUSTEES, et al., :
Defendang.
__________________________________________________________ X

DORA L. IRIZARRY, Chief United StatesDistrict Judge:

On October 18, 2013, Plaintiff Purnell Anthony Jr. (“Plaintiff’) commenced therinsta
action against the Local 295/Local 851 IBT Employer Group PenSiarst Fund Board of
Trustees (“Board of Trustees”), and Savasta and Company, Inc. (“Savastmyether withithe
Board of Tugees, “Defendants;)allegingunder the Employee Retirement Income Security Act
of 1974 (“ERISA"), 29 U.S.C. 88 1004t seq.that Defendants improperlgeniedhim certain
pension disability benefits. (See generallyfComplaint (“Compl.”), Dkt. Entry No. 1.) On
February 25, 2014, Defendants answered the Complaint. (Dkt. Entry No. 11.) Deferagants
move for summary judgment dismissitigs action pursuant to Rule 56 of the Federal Rules of
Civil Procedure. $eeDefs.” Mem. in Supp. of Mot. for Summ. §'Defs.” Mem.”), Dkt. Entry
No. 18.) Plaintiff opposes the motiose€Pl.’s Opp’n to Mot. for Summ. J. (“Pl.’s Opp’n”),
Dkt. Entry No. 22), and crossoves for summary judgmentSdePl.’s Mem. in Supp. of Mot.
for Summ. J. (“Pl.’'s Mem.”), Dkt Entry No. 25.) Defendants opposecthesmotion. See

Defs.” Mem. in Opp’'n to Mot. for Summ. J. (“Defs.” Opp’n”), Dkt. Entry No. 3CEjnally,

1 In the ComplaintLocal 295 of the International Brotherhood of Teamsters ialsmmedas a defendant. By
stipulation of the partiedatedFebruay 10, 2014, Local 295 was dismissed from this action. (Dkt. Entry No. 6.
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Defendants move to strike as improper certain materials Plasufiffnitsin support of his
summary judgment motion.SéeDefs.” Mot. to Strike, Dkt. Entry No. 34.) Plaintiff opposes.
(SeeDkt. Entry No. 32.) For the reasons set forth below, Defendants’ motion for summary
judgment is granted and Plaintiff's cresmtion is denied. Defendants’ motion to strike is
denied as moot.
BACKGROUND ?

Plaintiffs Employment and Disability History

Plaintiff was emplged by Airborne Express from January 5, 1987 until approximately
2004. (Pl.’s Local Rule 56.1 Statement of Material Facts (“Pl.’s 56.1”) 1 5, Dkiy Nt 28;
Defs.” Local Rule 56.1 Respsea to PIs Statement of Material Facts (“Defs.” 56.1 Resp.”) { 5,
Dkt Entry No. 29.) In or around June 2002, Plaintiff suffered an injury to his back inka wor
related incident. (Pl.’s 56.1 1 9; Defs.’ 56.1 Resp. 1 9.) According to Plaintiflafienyured on
his shift as a delivery driver when he lifted a package off a conveyor belt andviato gPl.’s
56.1 11 8, 10; Defs.’ 56.1 Resp. 11 8,.30 Following hisinjury, Plaintiff allegedly suffered
from back pain that interfered with his ability to perform his.jqPl.’s 56.1  15; Defs.’ 56.1
Resp. 1 15.) Plaintiff allegediyjade several attempts teturn towork on a consistent basis,
but, each timehe found himself “out again” within a few days due to his back probleith3. (

Plaintiff thereafter applied for worker's compensation benefits. (Pl.’s 56.1 D&fg;
56.1 Resp. 1 22.)In a worker's compensatiomlecisionissuedon September ,72005, after

Plaintiff's employment withAirborne Expresshad ended,t was determined that Plaintiff

2 The following facts are undisputed unless otherwise noted.

3 Defendants object to this factual averment, and many others, in Plaibtifal Rule 56.1 Statement of Matd
Facts on the ground that such averments rely on evidentiary materigisaperlyshould not be considered by the
Court in rendering its decision. h& Court addresses Defendants’ motionttixe thosematerials in Part 11l of the
Discussioninfra. For purposes of the factual background, the Court treats Defendgatsiaybas a general one,
and, therefore, declines to note each individual objection Defendantsast@g same ground.
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suffered from a “disability of a moderate naturefated to his 200%ork injury. (Pl.’s 56.1 |
23; Defs.’ 56.1 Resp. § 28eealsoEx. Cto the Decl.of Stewart Lee Karlin (“Karlin Decl.”),
Dkt. Entry No. 26.) An award of benefits was reserved pending a further hedfimitpwing

that hearing, heldn May 2, 2006, a second worker's compensation deciaeardedPlaintiff

benefits fora total of 14.4 compensable weeks in 2002, and 10.4 weeks in 208€Ex( D to
the Karlin Decl.)

Plaintiff alleges that, as a result of 902 workinjury, the condition of his back
deterioratd over time. (Pl.’s 56.1  34; Defs.” 56.1 Resp. 1 34.) Thus, Plaiitiffately
sought and was awarded Social Security Disability Insurbenefits. [d.) Those benefits were
awardedwith an effective payment start date of August 20(X. E to the Karlin Decl.)

Il. The “Fund” and the “ Plan”

During his employment with Airborne Expre$daintiff, at one timghad beem member
of Local 295/Local 851 International Brotherhood of Teamsters Utin@{nion”). (Pl.’s 56.1
9 7; Defs.” 56.1 Resp. {1 7.) The Local 295/Local 89BT Employer Group Pension Trust
Fund ¢he “Fund”) is a multiemployer &nd that provides pensioand disability benefits to
employees coveredby collective bargaining agreemen{8CBA”) between the Union and
contributing employers. SeeDefs.” Local Rule 56.1 Statement of Material FacBBefs.’ 56.1”)

1 1, Dkt. Entry No. 2d) The Fund is maintained by the BoarfdTrustees, consisting of trustees
who represent contributing employers and trustees who represent the Union. (Defs.256.1 §

The Fund pays pension and disability benefits to @égiarticipants under the terms of a written

4 In support of their summary judgment motion, Defendditeéd a Statement of Material Facts as required by Local
Rule 56.1. Under that rule, Plaintiff was required to file a responsitensent of facts. Plaintiff did not do so,
instead apparently relyingn the statement of facts he submits in suppoti®fown crossnotion for summary
judgment. Given Plaintiff's failure, the Court has the discretideem the facts in Defendants’ Local Rule 56.1
Statement of Material Facts admitted. Nevertheless, the Court decliresdoglibject to the limited esption that

the Court relies on those facts for certain information concerning thie Fun
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pension plan (the “Plan”) thas administered by Savasta, third-party administrator. (Defs.’
56.1 11 2-3.)

Pursuat to the terms of the Plan,Rarticipant, as defined by the Plan, is entitled to the
paymentof disability benefitsif certain conditions are met. Specifically,4.4 of the Plan
provides:

A Participant who becomes Totally and Permanently Disabled while employed in

Covered Employment, or within two years from the date he ceaseddmpigyed

in Covered Employment, shall be entitled to a Disability Benefit, provided he

makes application theof in suchmanner as the Trustees may direct . . .

(Plan § 4.4, Ex. 1 to the Decl. of Linda Kellner (“Kellner Decl.”), Dkt. Entry No®)2Bection
2.43 of the Plan defines “Totally and Permanently Disabledblémvs: “A Participant shall be
considered to b& otally and Permanently Disabledhly if he or she has received a certification
of a disability benefit (SSDI) award from the Social Securitynfaistration.” (Plan § 2.43.)
Finally, in relevant part, the Plan defines “Covered Employment” as “employmewhioh the
Employer is obligated by its agreement with a Union to contributeet&and.” (Plan § 2.12.)

[I. The Denial of Plaintiff’'s Application for Disability Benefits

In February 2012, Plaintiff inquired with Savasta as to the possibility of qoglifpr
disability benefits under the Plar{Pl.’'s 56.1 { 35; Defs.’ 56.1 Resp. § 35.) Savasta responded
by letter dated April 6, 2012, that Plaintiff hamnassed the minimum number @hployee
servie years to be eligible for such benefi{SeeEx. L to the Karlin Decl.) Citing to § 4.4 of

the Plan, the letter further stated that,qualify for disabilitybenefis, Plaintiff would have to

“make [an] application and provide evidence in the form of the Social Security Awtendthett

5 This language was taken from the Amended and Restated Plan Effhdivé, 2009. Tat version of § 4.4
reflects an amendment, effective March 29, 2@ added the following italicized terms: A Participant who
becomes Totally and Permanently Disablddle employed in Covered Employment, or within two years from the
date he ceased being employed in Covered Employsteit be entitled . .” (SeeThird Amerdment to the Plan,
executed June 29, 2005, Ex. H to the Karlin Decl.) The Court considefarifjuage of § 4.4, as amended, for
purposes of its decision, as neither party disputes that such amenglaaigia reflects the version of § 4.4 properly
applicalte to Plaintiff.
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indicates that you became disabled while in Covered Employment or within . . . twea(2)of

the date you ceased Covered Employmen(ltl.) Finally, the letter stated that Plaintiff was
eligible for the payment afinreducedpension benefits beginning in 2026, or reduced pension
benefits upon early retirement in 2016d.)

Plaintiff thereafter submitted an application seekdigpbility benefits under theldh.

(Ex. I to the Karlin Decl.) Plaintif§tated in the applicatiathat he first became disabled on June
3, 2002, the date of his 2002 work injury.ld.Y Plaintiff dso statedthat he ended his
employment in a position covered by a Union collective bargaemgngemenon April 30, 2004.
(Id.) Along with his application, Plaintiff submittebnfirmation of his award of Social Security
disability benefits. (Ex. Bo the Karlin Decl.) Plaintiff additionally submitted an August 7,
2009 medical report from Dr. John PiazZBr. Piazza”) (Ex. 4 to the Kellner Decl.) In the
report, Dr. Piazza concluded that Plaintiff suffered from a “permanent pasadility” related

to his 2002 work injury, but had a prognosis of “favorable, with residuald.) (

By letter dated July 16, 2013avasta informed Plaintiff that his application for disability
benefits had been deniedSeeEx. N to the Karlin Decl.) The letter stated that Plaintiff did not
qualify for disability benefits under the Plan because he “did not become disablid
employed in Covered Employment or within two years of the date [he] ceasgdenegployed in
Coveaed Employment.” Ifl.) The letter further informed Plaintiff that he had the right to appeal
the denial of benefits to the Board of Trusteedd.) ( Plaintiff did so, supplemeinig his
application with additional medical treatment records. (Ex. O ¢oKhrlin Decl®) On or
around October 26, 2012, the Board of Trustees denied Plaintiff's appeal. (Ex. P to the Karli

Decl.) A letter from Savasta confirmed the denial, once again stating that Pldidtiffot

6 As attached to the alin Declaration, Exhibit Omerelyis a cover letterdated July 25, 2012, that Plaintiff
purportedly sent to Savasta indicating that certain medical docuroentes enclosed. The actual medical records
are nofattached.



become disabled during Covered Employment or within two yeargeaking Covered
Employment. Id.) Plaintiff thereafter filed the instant action, alleging that Defendants’ denial
of his application for disabilitypbenefits under the Plan was “arbitraiifegal, capricious,
unreasonable and contrary to [ERISA].” (Compl. 7 16.)
DISCUSSION

Legal Standards of Review

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfddw.
R. Civ. P. 56(a). “In ruling on a summary judgment motion, the district coust resolve all
ambiguities, and credit all factual inferences that could rationally bengdiaviavor of the party
opposing summary judgment and determine whether there is a genuine disjopute aaterial
fact, raising an issue for trial.McCarthyv. Dun & Bradstreet Corp 482 F.3d 184, 202 (2d Cir.
2007) (internal quotations omitted). A fact is “material” within the meaning of Bulhen its
resolution “might affect the outcome of the suit under the governing Il&mderson v. Liberty
Lobby, hc, 477 U.S. 242, 248 (1986). An issue is “genuine” when “the evidence is such that a
reasonable jury could return a verdict for the nonmoving pary.” To determine whether an
issue is genuine, “[tlhe inferences to be drawn from the underlyingastsgd exhibits,
interrogatory answers, and depositions must be viewed in the light most favorahéeparty
opposing the motion.”Cronin v. Aetna Life Ins. Co46 F.3d 196, 202 (2d Cir. 1995) (citing
United States v. Diebold, 1nc369 U.S. 654, 655 (1962) (per curiam) da@mseur v. Chase
Manhattan Bank865 F.2d 460, 465 (2d Cir. 1989)). “[T]he evidence of themowant is to be
believed, and all justifiable inferences are to be drawn in his favimmderson477 U.S. at 255.

However, “[wlhen oposing parties tell two different stories, one of which is blatantly



contradicted by the record, so that no reasonable jury could believe it, a coudt rsbioatiopt
that version of the facts for purposes of ruling on a motion for summary judgmgobt v.
Harris, 550 U.S. 372, 380 (2007).

The moving party bears the burden of “informing the district court of the basits for
motion, and identifying those portions of [the record] . . . which it believes demonstrates t
absence of a genuine issue of fadt.élotex Corp. v. Catretd77 U.S317, 323 (1986) (internal
guotations omitted). Once the moving party has met its burden, “the nonmoving party must
come forward with ‘specific facts showing that there is a genuine issuedl.” Matsushita
Elec. Indus. Co. v. Zenith Radio Corp475 U.S. 574, 587 (1986) (emphasis omitted). The
nonmoving party must offer “concrete evidence from which a reasonable juror could return a
verdict in [its] favor.” Anderson477 U.S. at 256. The nonmoving party may not “rely simply
on conclusory statements or on contentions that the affidavits supporting the motion are not
credible, or upon the mere allegations or denials of the nonmoving party’s plea¥ing.Jing
Gan v. City of New Yorl©96 F.2d 522, 5333 (2d Cir. 1993) (citations and internal ¢tat@mns
omitted). ‘Summary judgment is appropriate only ‘[w]here the record taken as a whole could
not lead a rational trier of fact to find for the Amoving party.” Donnelly v. Greenburgh Cent.

Sch. Dist. No. ;7691 F.3d 134, 141 (2d Cir. 2012) (qugtMatsushita475 U.S. at 587).

“[A] denial of benefits challenged und@ERISA] is to be reviewed under @ novo
standard unless the benefit plan gives the administrator or fiduciary dieergtiauthority to
determine eligibility for benefits or to construe the terms of the pl&iréstone Tire & Rubber
Co. v. Bruch 489 U.S. 101, 115 (1989).Where the plan admistrator has discretionary
authority to make eligibility determinations, courts “will not disturb the administsatdtimate

conclusion unless it ‘arbitrary and capricious.” Hobson v. Metropolitan Life Ins. Go574



F.3d 75, 82 (2d Cir2009) (queing Pagan v. NYNEX Pension Plab2 F.3d 438, 441 (2d Cir.
1995)).

Here, the Plan unambiguouglyantsthe Board of Trustees exclusive discretion to make
eligibility determinationsand to construe the Plan. Indeed, § 8.3 of the Plan expressly provides:
The Board, and any committee of the Board designated by the Board in
accordance with the Trust Agreement, shall have the exclusive right, power, and
authority, in its sole and absolute discretion, to administer, apply and interpret the
Plan, Trust Agreemérandany other Plan documents and to decide all matters
arising in connection with the operation or administration of the Plan or the Trust
and the investment of the Plan assets. Such discretionary authority shall,include

but not be limited to, the aushty to: (a) take all actions and make all decisions

with respect to the eligibility for, and the amount of, benefits payable under the

Plan; (b) formulate, interpret and apply rules, regulations, and policies necessary

to administer the Plan in accordance with its terms; (c) decide questions,

including legal or factual questions, relating to the calculation and payment of

benefits under the Plan; and (d) resolve and/or clarify any ambiguities,

inconsistencies and omissions arising under the Plan, Trusegnt or other

Plan documents . . . . In addition, benefits under the Plan will be paid only if the

Board decides in its discretion that the applicant is entitled to them.
(Plan 8 8.3. Other courts in this Circuitonsidering substantially similar lgmage have
corcluded that such language confers upon a board of trustees the discretionary authority to
construe andmake eligibility determinationsinder anERISA plan. See, e.g.Ocampo v.
Building Serv. 32B) Pension Fund2014 WL 687227, at *% (S.D.N.Y. Feb. 14, 2014aff'd
787 F.3d 683 (2d Cir. 2015). The same conclusion obtains here and compels the Court to apply
an “arbitrary and capricious” standard of review to the Board of Trusteesialiedo deny
Plaintiff benefits.

Plaintiff nevertheless argues that a less deferential standard iefnrés warranted
because Savasta was laboring under a conflict of interest. Accordinginaff? Savastanot
only made eligibility determinations in connection with the Plaum also was responsible for

paying anybenefits due under the PlanSegPl.’s Opp’n at 18.) Therefore, Savasta allegedly



had an incentive to deny Plaintiff's application for bengfisd was in a position to act on that
incentive. InMetropolitanLife Insurance Co. v. Glen®54U.S. 105, 112 (2008), the Supreme
Court recognized that eonflict of interestexiss wherea plan administrator both evaluates
claims for benefits undex dan and pays such benefits claims. However, Plaintiff misrea&ds th
operative holding ofGlenn which actually “rejected the notion that the conflict of interest
justifies changing the standard of review from deferentidetmovd® McCauley v. First Unum
Life Ins. Co, 551 F.3d 126132 (2d Cir. 2008) (citingGlenn 554 U.S. at 1136.) Thus,
pursuant tdGlenn “a plan under which an administrator both evaluates and pays benefits claims
creates the kind of conflict of interest that courts must take into account ajidagea factor in
determining whether there was abuse of discretion, but does not male novoreview
appropriate’ 1d. at 133 (citingGlenn 554 U.S. 115-116.)

Here,there is no evidence in the record to support Plaintffistention that Savasta was
responsible for paying benefits due under the Plan. Furthermore, while Savastaenadml
determination denying Plaintiff’'s application for disability benefits, the teiomly establishes
that it was the Board of Trustees that subsequently considered and deniedf®lappeal.
Accordingly, Plaintiff fails to raise a genuine issuenadterialfact with respect to his allegation
that Defendants were affected by a conflict of interest. In any event, even ifiat@inhterest
existed, it would notwarrant ade novostandard of reviewn light of the Plan’s grant of
discretionary authority to the Board of Trustdesconstrue the Plan and make eligibility
determinations Accordingly, the Court concludes that itaynnot overturn the Board of
Trusteesdecision unless it was arbitrary and capricious.

I. Application

Under the arbitrary and capricious standard of review, the Court is “not free tiugebs



[its] own judgment” for that of Board of Trustees, “as if [the Court] were corisgléhe issue of
eligibility anew.” Pagan 52 F.3d at 442. Rather, the approprstepe of review is a narrow
oneunder which the Court may overturn the Board of Trisstéecision to deny benefits “only
if it was without reason, unsupported by substantial evidence or erroneous asraofriaty.”
Id. (quoting Abnathya v. Hoffmaha Roche, In¢.2 F.3d 40, 45 (3d Cir. 1993) (internal
guotation marks omitted):Substantal evidence isuch evidence that a reasonable mind might
accept as adequate to support the conclusion reached by the [Board of Enigtesguires . . .
more than a scintilla but less tha preponderance.Celardo v. GNY AutdDealers Health &
Welfare Trust318 F.3d 142, 146 (2d Cir. 2003) (internal quotation marks and citation omitted).
Notably, “[w]here both the plan administrator and a spurned claimant offer rational,
though conflicting, interpretations of plan provisions, the admit@tsinterpretation mudbe
allowed to control.” McCauley 551 F.3d at 132 (quotingulvers v. First UNUM Life Ins. Cp.
210 F.3d 89, 933 (2d Cir. 2000) However, “where the administrator imposes a standard not
required by the plan's provisions, otarprets the plan in a manner inconsistent with its plain
words, its actions may well be found to be arbitrary and capriciddsédt 133 (quotingPulvers
210 F.3d at93.) “Further, where, by their interpretation, the trustees of a mader some
provisions of the plan superfluous, their actions may well be found to be arbitrary and
capricious.” Miles v. Principal Life Ins. C9.720 F.3d 472, 486 (2d Cir. 2013) (internal
guotation marks and citation omitted).
Here,under § 4.4 of tb Plan Plaintiff had to become Totally and Permanently Disabled
during Covered Employment, or within two yearscefisingCovered Employment, to qualify
for disability benefits. (Plan 8 4.4.) The partegreetha such languageas applied here

requiredPlaintiff to establish that he was Totally and Permanently Disabled by no later th
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2006, two years after his employment at Airborne Express ended. However, thedisatese
as to whether the Board of Trustees, in determining that Plaiidifiot satisfy that requirement,
reached a decision that was arbitrary and capricious. To resolve thaeeisagt, the Court
looks to the express language of the Plan.

A. The Requirements of the Plan

As defined in § 23 of the Plan a Participant in the Plais deemed Totally and
Permanently Disabledhlyif he or she has received a certification of a disability benefit (SSDI)
award from the Social Security Administration(Plan 8§ 2.43, emphasis added.) It is undisputed
that Plantiff furnished proof to the Board of Trustees that he was awarded Social Security
disability benefitswith an effective payment start date of August 2008, more than four years
after he left Covered Employment at Airborne ExpreSeex. E to the Karlin Decl.)

Defendants interprethe Plan torequire that Social Security disability benefits be
awardedeffectiveas of the date when the Participant was working in Covered Employment or
within two years of having ceased employment. Defendants cothitehthe denial of Plaintiff's
benefits was a proper exercise of discretion under the Plan becausefBlawgird ofSocial
Securitydisability benefitsvas noteffective as o006 or earlier. (SeeDefs.” Mem. at 810.)

As such Plaintiff did not become Totally and Permanently Disabled within the meanitige
Plan during his employment at Airborne Express, or within two yeargeabing such
employment. Id. Plaintiff countersthat § 2.43 and8 4.4 are ambiguous &® whetheran
applicant must show that his award of Social Security disability benedgseffective as ofrgy
particular time.(SeePl.’s Reply Mem. in Supp. of Mot. for Summ. J., at 3-4, Dkt. Entry No. 31.)
Plaintiff asserts he satisfietie requirements of thBlan by furnishing proof of an award of

Social Security @ability benefits effective as of 2008urthermore Defendants should have
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found himeligible for disability benefits under the Plan becaa#eer evidence hsubmitted
with his application,such as the medical report of Dr. Piazzadicated that his disability
stemmed from his 2002 work accidenge@ld. at 2-8; see alsdx. 4 to the Kellner Decl.)

The recordin this case and the plain language Sdctions2.43 and 4.4support
Defendants’ intgoretation. Areasonable interpretation of § 2.&3thatan applicantdoes not
become ®tally and Permanently disabled within the meaning of the &idéss and untihe or
she receives an award of SacBecurity disability benefits.(SeePlan § 2.43.) A review of
relevant cases in this Circuit shows that similar pension plan language imesl dedftally and
permanently disabled” as requiring that: “[T]he Participant presentshdoTtustees a
certification of a permanent disability benefit awardnfrahe [SSA] showing that the
Participant’s disability was found to have commenced on a date on which the Trusteesndeter
the Participant was working in Covered EmploynientOcampo 2014 WL 687227, at *2
(emphasis added). Therefore, Defendants did not reach an unreasonablearbitrary and
capriciousdecision in denying Plaintiff benefits under 8§ 4.4 because he did not become Totally
and Permanently Disabled, if at all, until 2008, wktes Social Security Administration certified
that he had @ermanentdisability and awarded him disability insurance payments starting in
August 2008.

Under the facts and circumstances of this case, the Court concludes that the Board of
Trustees’ interpretation of 8§ 2.43 and § 4.4 was reasonableca@mistent wi the plain
language of the Bh, and Plaintiff's interpretation, which is neither consistent nor is it
reasonable, cannot control the outcons®eMcCauley 551 F.3d at 132 (*“Where both the plan
administrator and a spurned claimant offer rational, tharagiflicting, interpretations of plan

provisions, the administrator's interpretation mhestallowed to control.”) (quotinBulvers 210
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F.3d at 9293). That conclusion isfurtherreinforced by the Plan’s broad grant of discretion to
the Board of Trustees ta@onstruethe Plans provisions. Such discretion includes “the exclusive
right, power, and authority, in its sole and absolute discretion, toesolve and/or clarify any
ambiguities, inconsistencies and omissions arising under the Plan. (Plan 8§ 8.3.) nybgordi
there is no basis to find that the Board of Trustees’ interpretation or applicattbe Blan’s
provisions was arbitrary and capricious.

B. Other Medical Evidence

Plaintiff argues that the mere fact that the Social Security Adimation awarded him
disability insurancepaymens starting in August 2008 does not foreclose the possibility that he
was disabled prior to that date. Plaintiff furtimeaintainsthat other evidence he submitted to
Defendants suggested his disability arose before,2@06vithin two years of leaving Covered
Employment at Airborne Express. However, Plaingffargument disregasdthe express
language of the Plan, which specifieat evidence must be furnished to establish that an
applicant is Totally and Permanently Disableihin the specified time frame The evidence
Plaintiff submitteddid not support a “disability” finding as that term is defined in the Pkren
assumig that the Board of Trustees considered such other evidence, its finding ihiatff Elel
not become Totally and Permanently Disabled within two years of leavingétboenployment
was not arbitrary and capricious. For example, Dr. Piazza’s August 7, 2009 meparal re
which Plaintiff submitted to Defendants in connection with his application foritligddenefits,
concluded: “It is my opinion . . . that the above noted injuries . . . caused a perimaarianht
disability (primarily relative to the lumbar disc herniation and disc bulg@X. 4 to the Kellner

Decl.) (emphasis added)Dr. Piazza further concluded that Plaintiff's prognosis was favorable.

(1d.)
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Plaintiff contend that the 2005 and 2006 decisaelating to his worker's compensation
claim further support his right to disability benefits However in the September 7, 2005
worker’'s compensation decision, the administrative judge found that Plaintiff esliffieom a
“disability of a moderate nate” (Ex. C to the Karlin Decl.) Similarly, while Plaintiff
ultimately was awarded worker’'s compensation benefits following a May 2, 200@6desuch
benefits were awardezhly for limited stretches of time in 2002 and 200&x.(D to the Karlin
Decl.) Thus, thereis nothing in the 2005 or 2006 worker's compensation decisions to
substantiate that Plaintiff, at any time in 2006 or before, suffered from a ysabsufficient
severity and permaneato qualify for disabilitybenefits under the PlarGeeCelardqg 318 F.3d
at 146 @ trustee’s denial of benefits under a plamot arbitrary and capricious where wéas
based on a rational interpretation of the Plan's provisions and was supported by substantia
evidence.”)

Absent any evidence to support a contrary conclusion, the Court must assume that an
applicant can establish that he or she is Totally and Permanently Disabledsoskplicitly
defined in the Plan. Under the reasonable interpretation employed Bp#u of Trustees, the
Plan required Plaintiff to show that he was awarded Social Security dig&aihefits effective
as of a date when he was in Covered Employment, or within two years of leaving Covered
Employment,i.e., no later than 2006. SeePlan 88 2.43 and 4.4.)The record is clear that
Plaintiff failed to make that requisite showing\ccordingly the Court find that the Board of

Trusteedlid not act arbitrarily and capriciously denying Plaintiff disability benefits

7 Defendants dispute that Plaintiff submitted any records relatingistavorker’s compensation clainvhen
applying for disability benefits under the Plan. Therefore, to theneRkintiff relies on those records in this
proceeding, Defendants argue that such materials should be strickenthfeorecord. The Court addresses
Defendants’ mation to strike i®ectionlll of the Discussioninfra.
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[I. Motion to Strike

It is well settled that “[a] district cous review of a denial of an ERISA claim under the
arbitrary and capricious standard is linditeo the administrative record.”Brown v. Bd. of
Trustees of Bldg. Serv. 32ZBPension Fund392 F. Supp.2d 434, 446 (E.D.N.Y. 20@&iting
Miller v. United Welfare Fund72 F.3d 1066, 1071 (2d Cit995));see also Rund v. JPMorgan
Chase Grp. Long Term Disability Plag012 WL 1108003, at *1 (S.D.N.Y. Mar.(8 2012).
Here, Defendants contend that certain mateR&mtiff submitedto the Court and relteupon
to support his summary judgment motion were not presented to the Board of Trustedisnat the
it made the decision to deny Plaintiff’'s disability benefitpegd (See generalliMot. to Strike.)
While the parties dispute whether the 2005 and 2006 decisions relating to Plaintiff's worker’s
compensation claim were submitted to the Board of Trustkestecord is clear that certain
medical documentation attached to Plaintiff’'s summary judgment motion wa® rsotbmitted.
(See, e.g.Ex. G to the Karlin Decl.) The Court agrees that it may not properly consider
materials that were not part of the administrative ret@fdrethe Board of Trustees when
made its decisiono deny Plaintiff's appeal. Nevertleless, because the extraneous materials
submitted by Plaintiff do not alter or otherwise impact the Court’s conclusionhéh&dard of
Trustees’ decision was not arbitrary and capricious, the Court denies Defendation to

strike as moot.
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CONCLUSION
For the foregoing reasons, Defendants’ motion for summary judgment isdgranté
Plaintiff's crossmotion for summary judgment is denied. Defendants’ motion to strike is denied
as moot. TIs action is dismissed in its entirety, with prejudice.

SO ORDERED.

Dated: Brooklyn, New York

SeptembeR2, 2016
/sl

DORA L. IRIZARRY
Chief Judge
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