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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

DAFENG HENGWEI TEXTILE CO., LTD.,

Aaintiff, MEMORANDUM & ORDER
13-CV-5824MKB) (VVP)

V.
ACECO INDUSTRIAL & COMMERCIAL
CORPORATION, ACECO, Ig., DAVID LIU a/k/a
DAVID Z. LIU a/k/a ZUOWEI LIU, and CHANG-
ZHU YU a/k/a CEE CEErU, individually and

as agents of Aceco Industrial & Commercial
Corporation and Aceco, Inc.,

Defendants.

MARGO K. BRODIE, United States District Judge:

Plaintiff Dafeng Hengwei Teie Co., Ltd. filed the above-captioned action against
Defendants Aceco Industrial & Commercial @oration, Aceco, Inc., David Liu and Chang-Zhu
Yu on October 24, 2013. Plaintdfserts claims against Aceco for breach of contract and for
account stated, and seeks to hold Liu and Yu lisdstlsugh a veil-piercing they of liability. By
order dated October 30, 2013, theurt granted Plaintiff aax parteprejudgmenbrder of
attachment (the “Attachment Order,” Docket Fritlo. 5), allowing the Uited States Marshal to
levy against properties in whidbefendants have an intere€dn or about February 11, 2014,
Plaintiff caused the U.S. Marshal to levy aproperty located at 25 Gracewood Drive,

Manhasset, New York 11030 (the “Property”Rockaway Associates (“Rockaway”), a

! The notice of attachment filed against froperty with the Clerk in Nassau County
misidentified the property subjetct attachment. Plaintiff has asked that the Court permit it to
file a corrected notice of attachment. In light of the Court’s decisiaddpt the Report and
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partnership which is not a paitythis action, as owner of th&roperty, has moved to vacate the
Attachment Order levied agairtbie Property, to quash a subposeaved on one of its banks, to
seek a protective order, and for sanctions ag&iaantiff pursuant to Rule 11 of the Federal
Rules of Civil Procedure. (@ket Entry No. 44.) The Courtferred the motion to vacate and
for sanctions to Magistrate Judge VictarPohorelsky for a report and recommendafidBy
Report and Recommendation (“R&R”) datedgist 7, 2014, Judge Pohorelsky recommended
that the Court grant Rockaway’s motion &cate the Attachment Order levied against the
Property, and deny Rockaway’s motion for sanctiofi®&R, Docket Entry 56.) Plaintiff timely
filed an objection to the portioof Judge Pohorelsky’s R&R reconemding that this Court grant
the motion to vacate, (Docket Entry No. 58)d Rockaway timely responded to Plaintiff's
objections, (Docket Entry No. 60). No other oljgas were filed. For the reasons set forth
below, the Court adopts the R&R in its entiréty.
I. Background
a. Relevant parties and their relationships
Plaintiff is a textile manufacter incorporated under the lawsthe People’s Republic of

China. (Compl. § 3.) Defendants Aceco Indak®& Commercial Corporation and Aceco, Inc.

Recommendation (R&R), the request to file a ected notice of attachment is denied as moot.

2 The Court also referred the motion to quastubpoena and to seek a protective order
to Judge Pohorelsky for a decision. Thoséiong are not currentligefore the Court.

% Defendants Liu and Yu have separatalyved to vacate the Attachment Order, and
their motion was addressed by a separate Repd Recommendation from Judge Pohorelsky.
(SeeMotion to Vacate Order of Attachment, Dockettry No. 34; R&R, Docket Entry No. 57.)
The Court will issue a separaieder addressing this motion.



(collectively, “Aceco”} are New York companies. Defendants Liu and Yu are directors and
shareholders of Aceco. (Compl. 11 8, 1Brbm late 2009 through 2013, Aceco contracted
with Plaintiff for manufacturerad delivery of textiles for reain the United StatesId( § 12,
14.) Plaintiff now seeks recovery from all Deflants for breach of contract resulting from
unpaid invoices alleghy totaling $1,977,642.02.1d. 1 82(a).)

Movant Rockaway, a non-party, is a New Y@drtnership that Isasowned the Property
since 2005. Non-party Mo Dai Li owns a 99% et in Rockaway (Decl. of Mo Dai Li in
Supp. of Mtn. to Vacate Order of Attachment, QuBt’s Third Party Subpoena & Other Relief
(“Li Decl.”) 1 5, Docket EntryNo. 44-1.) Rockaway claims that non-party Lea Tee owns the
remaining 1% interest in Rockawayld.j Liu and Yu have used tli&roperty as a residence, but
claim to have no current ownershipierest in it or in Rockawayit is undisputed that, at one
time, Liu and Yu had partnership interests irckRaway. Rockaway contends that Liu and Yu
exchanged their interest in Rockaway for lifigerest in Aceco sometime in 2012, prior to the
commencement of this actionSgeEx. 3, annexed to July 23, 2014 Declaration of Richard A.
Chen (“Chen Decl.”), Docket Entry No. 54-3.) MRilEif contends that this a “falsity.” (Pl.
Opp’n Mem. 13, Docket Entry No. 53.)

In 2005, Aceco was named as a guarantoRfickaway’s $1.9 million mortgage on the
Property, and a later extension of that mortgaie China Citic Bank. (LDecl. § 6; PI. Opp’'n

Mem. 10-11.)

* According to the Complaint, Defendakteco Industrial & Commercial Corporation
merged with or changed its name to Aceco, Inc. at some point and Aceco, Inc. became the
successor in interest tocAco Industrial & Commerci&orporation. (Compl. 1 6.)



b. Alleged breach of contract

Pursuant to their contrac®laintiff manufactured textilewhich were then sold and
delivered to Kmart Corporation at the directiof Aceco. (Compl. { 17.) Through its remitting
bank and Aceco’s collecting bank, Plaintiff wdidubmit invoices to Aceco for paymentd.(

1 15.) Plaintiff alleges that when Aceco washledo pay Plaintiff’'s invoices, Aceco requested
payment extensions and promised future paymedt.f 20.) Based on these promises, Plaintiff
continued to manufacture and ship goods for Acetmh.f{l 20-21.) According to the

Complaint, in early 2013, Aceco accumulated an unpaid overdue baldahcgy 20-32.)

Despite repeated communications between thigepathe balance was not paid in fulld. (

11 36-47.) Plaintiff alleges that this failurep@ay was due in part tau and Yu’s failure to

respect corporate formalities, causing “Aceco tabeaercapitalized to engage in the business for
which it was formed, [ ] with int& of avoiding obligations asrasult of its ordinary business
operations.” Id. 161, 63, 76, 78.)

Plaintiff alleges that Defendants breacheglrtbales contract by “refusing to pay the
value of the goods that Plaintiff sold and delivered to” Acedbm. f(56). Plaintiff contends that
Defendants induced Plaintiff into acceptingmmpurchase orders and manufacturing more
products for Aceco in early 2013, by promising to pay existing credit balances and pay for
additional shipments but ultimately failing to go. Plaintiff further cotends that Defendants
Liu and Yu have frustrated Plaintiff's effortis collect payment by refusing to arrange payment
of the substantial balance owed on the conteaad are fraudulently concealing or secreting
assets with the intent to defich Plaintiff or otherwise frustratbe enforcement of a judgment.

(Pl. Opp’n Mem. 7.)



c. Notice of attachment of the Property and motion to vacate

On or about February 11, 2014amitiff filed a notice of attaanent against the Property.
Plaintiff contends that the Property is propetiachable because Liu, Yu and Aceco each have
an interest in the Property. Plaintiff contends that Liu and Yu are either still shareholders in
Rockaway, or have used Rockaway as part of a scheme to “divert[] and strip[] Aceco’s assets
and to shield themselves of personal liabilitiesSedPl. Opp'n Mem. 12—14.) Plaintiff further
contends that Aceco’s guarantee on Rockawaydgage gives Aceco antachable interest in
the Property. (Pl. Opp'n Mem. 8-12.)

Rockaway seeks to have the attachmenttedda order to sell the Property and pay its
current debt. (Li Decl. 1 10).

Il.  Discussion
a. Standards of Review
i. Report and recommendation

A district court reviewing anagistrate judge’s recommendeiting “may accept, reject,
or modify, in whole or in part, the findings mcommendations made by the magistrate judge.”
28 U.S.C. § 636(b)(1)(C). When a pastybmits a timely objection to a report and
recommendation, the district court reviews theggaf the report and recommendation to which
the party objected underda novostandard of reviewld.; see also Larocco v. Jacksadwo. 10-
CV-1651, 2010 WL 5068006, at *2 (E.D.N.Y. Dec. 6, 201The district court may adopt those
portions of the recommended ruling to whichtimeely objections have been made, provided no
clear error is apparent from the facelod record. 28 U.S.C. § 636(b)(1)(Gge also Larocco
2010 WL 5068006, at *2. The cleperroneous standard alsppdies when a party makes only

conclusory or general objections, amgly reiterates its original argumentSee Rahman v.



Fischer, No. 10-CV-1496, 2014 WL 688980, at *1 (N.DW Feb. 20, 2014) (“If no objections
are made, or if an objection is general, cosaty, perfunctory, or a mere reiteration of an
argument made to the magistrate judge, a distaurt need review that aspect of a report-
recommendation only for clear error.” (citations omitted)ine Square Foods Imports LLC v.
Philbin, No. 12-CV-9101, 2014 WL 521242, at *2 (S.DYNFeb. 10, 2014) (clearly erroneous
standard applies when parsiterates arguments made to the magistrate judge)also
DePrima v. City of N.Y. Dep’t of EdudNo. 12-CV-3626, 2014 WL 1155282, at *3 (E.D.N.Y.
Mar. 20, 2014) (collecting cases).
ii. Motion to vacate Attachment Order

New York State Law governs this Court’s awity over provisional remedies, including
attachment.SeeFed. R. Civ. P. 64(a)—(b). Where a pldimbtains an order of attachment, “the
defendant, the garnishee or any person havingtarest in the property @ebt may move . . .
for an order vacating or modifying the orderatfachment.” N.YC.P.L.R. § 6223 (2012).
“Upon a motion to vacate . . . the plaintiff shall have the burden of establishing the grounds for
the attachment, the need for continuing the vy the probability that he will succeed on the
merits.” Id. 8 6223(b)see Maisano v. Beckoff et,al05 N.Y.S.2d 251, 252 (App. Div. 2000)
(holding grant of vacatur appropriate becapiséntiff failed to establish movant had an
attachable interest in subject properig@ithman v. Roger633 N.Y.S.2d 361, 361 (App. Div.
1995) (holding grant of vacatur appropriate heseaplaintiff failed to establish grounds for
attachment). “The court has broad discmeiin considering such an applicatiorRbthman 633
N.Y.S.2d at 361 (citingenith Bathing Pavilion v. Fair Oaks S.S. Corp48 N.E. 532, 534

(1925)).



b. Unopposed Recommendations

Defendants did not object to Judge PohéressR&R and Plaintiff only objected to the
recommendation that the Coudoate the Attachment Ordefhe Court has reviewed the
unopposed portions of the R&R, affitiding no clear error, pursuatat 28 U.S.C. § 626(b)(1),
the Court adopts Judge Pohorelsky’s recommtamaéhat Rockaway’s motion for sanctions
pursuant to Rule 11 of the Federall@auof Civil Procedure be denied.

c. Plaintiff's Objections

Plaintiff objects to JudgedPorelsky’s recommendation that the Court grant Rockaway’s
motion to vacate the Attachme@tder, arguing that Judge Poblsky made three errors: (1)
failing to find that Aceco has a “legal and eghlé& interest in the Property; (2) making findings
of disputed facts in favor ®@ockaway; and (3) concluding thRbckaway'’s inability to sell the
Property is an irremediable hatdp. For the reasons discus$elow, the Court adopts Judge
Pohorelsky’s recommendations agréints Rockaway’s motion tagate the Attachment Order.

I. Defendants’ attachable interest

Plaintiff argues that Judge Pohorelsky failed¢dasider that Aceco had a “legal as well
as equitable interest the . . . Property.” (Pl. Obj. 12, Dket Entry 58.) In the R&R, Judge
Pohorelsky acknowledged Plaintiff's arguments thegco, Liu and Yu each had an interest in
the Property, but concluded that “[u]ltimatethe court need not determine whether the
defendants remain partners in Rockaway, for even if the individual detsrrdéain partnership
interests in Rockaway the courtsatisfied that the order of attachment as it applies to [the
Property] should beacated.” (R&R 6.)

Plaintiff's objection to thigletermination reiterates itgpposition to the motion before

Judge PohorelskyséePl. Obj. 12-13 (citing Pl. Opp’n Mer)), and thus this Court will review



Judge Pohorelsky’s recommetida for clear error.See Rahmar2014 WL 688980, at *1.
Having considered Judge Pohorelsky’s condusiand the accompanying objections, the Court
concludes that Plaintifias not shown any error.

Plaintiff argues that as a guarantor forcRaway’s mortgage on the Property, Aceco had
an attachable interest in the Property. (Pl. ®», Docket Entry 58.) Plaintiff alleges that
Aceco may have an equitable claim against Roely if Rockaway “had not promised to pay
Aceco Defendants any consideration in exchange for [the] guarantee.” (Pl. Opp’'n Mem. 11-12;
Pl. Obj. 13 (“Aceco’s legal interest in theoperty will be the amount of money it has paid on
the mortgage for the benefit of [Rockaway] as well as the consideration [Rockaway] should have
paid Aceco for the fair value of Aceco’s guatee.”).) In considering this argument Judge
Pohorelsky concluded that “theisea serious question aboutether any of the [D]efendants
have any interest in [the Prapg such that it would properlge a subject of the attachment
order issued by theourt.” (R&R 5.)

The Court agrees that Plaintiff has nlebwn that the mortgage guarantee agreement
results in any attachable debtmypperty interest that would satisfied through attachment of
the Property. Under New York law, “[a]ny dedot property against which a money judgment
may be enforced as provided in [New York Civil Practice Law and Rules] section 5201 is subject
to attachment.” N.Y. C.P.L.R. § 6202. “Aomey judgment may be enforced against any debt,
which is past due or which is yet tedome due, certainly or upon demand of the
[defendant] . ...” N.Y.C.P.L.R. § 5201(a)lew York law makes it clear that “[a] debt may
consist of a cause of action which could be assigr transferred accruingthin or without the
state.” Id. Moreover, “[a] money judgment may beferced against any property which could

be assigned or transferred, whetih@onsists of a present or futuight or interest and whether



or not it is vested, unless it is exempt frapplication to the satisttion of the judgment.d.
8§ 5201(b). In short, the statute permits a plaittifittach any debt or gperty that a defendant
(1) has a current or definite future interestand (2) can assign. it Plaintiff's burden to
establish these grounds for attachment. N.Y.C.P.L.R. 8 6223(b).

Plaintiff's allegations, presenting a hypothetiseénario in which Aceco could take an
interest in Rockaway’s property, are insuffidiém permit the Court to conclude that the
Property is properly suégt to attachmentSeeN.Y.C.P.L.R. 8§ 6223(b)see also Maisano v.
Beckoff et al.705 N.Y.S.2d 251, 252 (App. Div. 2000) (holding grant of vacatur appropriate
because plaintiff failed to establish defendant had an attachable interest in nonparty-movant’s
brokerage account).

ii. Disputed facts

Plaintiff objects to severalitidings of fact” he has infeed from Judge Pohorelsky’s
R&R, including: “(i) There was a bona fide offier purchase the Property; (ii) The purchaser is a
party unrelated, directly or indicty, to any of the defendants partners of Rockaway; (iii) The
sales §ic] price is a fair market price; (iv) The ‘recaaypraisal’ . . . fairly represents the current
market value of the Property and is reliablg; ke contemplated sale by [Rockaway] of the
Property is an ‘opportunity’ to [Rockaway]; (flRockaway] has no other alternative but to
either sell the Property or be forced to keep the Propertil’ Obj. 14—15.) Plaintiff submits

that Rockaway failed to prove anytbiese facts. (PIl. Obj. 15.)

® Plaintiff's objections are directed at Judghorelsky’s statements that “the offer [to
purchase the Property] appeardéoa fair price consistent with market values in the area as
established by a recent appraisal. Unless thelatient is vacated, Rockaway will be unable to
sell the [P]roperty and the opportunity will be losthe detriment of all. This is a hardship that
Rockaway, and in particular the non-defendamtness in Rockaway, should not be required to
bear.” (R&R 6-7.) These statements werethetbasis for Judge Pohorelsky’s conclusion and
recommendation, and the Court do®t rely on these findings.



Plaintiff bears the burden to show that @eurt should continue the Attachment Order.
N.Y.C.P.L.R. § 6223(b) (“Upon a motion to vacatexavdify an order of attachment the plaintiff
shall have the burden of establishing the grododattachment, the need for continuing the levy
and the probability that he will succeed on the merits.”). The Court has “broad discretion . . . to
vacate an attachment order ‘when evidence, thowg lacking altogether, may seem too weak
or uncertain to justify the remedy.Trigo Hnos., Inc. v. Premium Wholesale Groceries,, Inc.
424 F. Supp. 1118, 1123 (S.D.N.Y. 1976) (“Trigo Hnos. 1) (quoAiMS- Inc. v. Algo Distribs.
Co0.369 N.Y.S.2d 460, 468 (App. Div. 1975) (citidgnith Bathing Pavilion148 N.E. at 534)).

The grounds for attachment are enumeratedtatute. New York Law provides in
pertinent part that:

An order of attachment may kgranted in ay action, except a

matrimonial action, where the ghtiff has demanded and would

be entitled, in whole or in pargr in the alternéve, to a money

judgment against one or momefendants, when: . . . 3. the

defendant, with intent to defnd his creditors or frustrate the

enforcement of a judgment that might be rendered in plaintiff's

favor, has assigned, disposed of;uenbered or secreted property,

or removed it from the state as about to do any of these

acts. ...
N.Y. C.P.L.R. § 6201. However, “[blecause¢amhment is a harsh remedy,’ these statutory
factors ‘must be strictly cotrsied in favor of those againshom’ attachment is soughtDLJ
Mortgage Capital, Inc. v. Kontogiannis94 F. Supp. 2d 308, 319 (E.D.N.Y. 2009) (quoting
Monteleone v. Leverage GrpNo. 08-CV-1986, 2008 WL 4541124t *6 (E.D.N.Y. Oct. 7,
2008)) (citingBrastex Corp. v. Allen Int’l, In¢702 F.2d 326, 332 (2d Cir. 1988ornblum v.
Kornblum 828 N.Y.S.2d 404 (App. Div. 2006)). In ordersustain an action based on Section

6201(3), the plaintiff must ‘f@sent more than ‘a scintilla of proof as to the requisite elements of

the fraud cause of action alleged in the complaiftiggo Hnos., Inc. v. Premium Wholesale
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Groceries, InG.424 F. Supp. 1125, 1132 (S.D.N.Y. 19¢@)rigo Hnos. 11") (quoting

MacMillan v. Hafner 334 N.Y.S.2d 729, 729 (App. Div. 1973)&esDLJ Mortgage Capitab94
F. Supp. 2d at 319 (“Because fraud is not lightly inferred, plaintiff's moving papers must contain
evidentiary facts as opposed to conclusions proving the fraud.” (citahdnatarnal quotations
omitted)). “It must appear that such frauduletent really exists in the defendant’s mindd.
(citations and internal quotations omittedjnes v. Clifford863 F. Supp. 175, 179 (S.D.N.Y.
1994) (“[T]he mere transfer of assets, without s@maewing of fraudulent intent, will not justify
attachment.” (Quotin@omputer Strategies, Inc. v. Commodore Bus. Machs, 488.N.Y.S.2d
716, 721 (App. Div. 1984)))frigo Hnos. | 424 F. Supp. at 1123 (“[P]referential payment to
certain creditors, unless part of a large schemertai@m with actual intertb defraud creditors,
will not suffice to support an atthment.” (citations omitted)).

As Judge Pohorelsky found, Plaintiff “has proof[] that the defendants have diverted
funds from Aceco to Rockaway’s efit.” (R&R 6.) Plaintiff failed to present more than mere
suspicion that Defendants usedcRaway to dispose of or congabperty with the intent to
defraud Plaintiff or to frustrate the fencement of a judgment in this actioSee Trigo Hnos, |
424 F. Supp. at 1123. Though “fraudulent intembi®ly susceptible tdirect proof,” the
Plaintiff must at least point to evidence showibhgdges of fraud that geé rise to a sufficient
inference of intent."DLJ Mortgage Capital594 F. Supp. 2d at 320 (quotimgre Kaiser 722
F.2d 1574, 1582 (2d Cir. 1983)). As Judge Pohordskginctly stated in the R&R, “[i]n the
absence of any showing of collusion or bad faitbonnection with th@roposed sale of [the

Property], and none has been shown, the attachment that has been imposed on that property
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should be vacated.”(R&R 7.) The Court agrees wifludge Pohorelskipat Plaintiff's
allegations are insufficient to sustdire attachment against the Property.
iii. Exercise of discretion in light of hardship

Plaintiff argues that “the interference with [Liu and Ydiadirect interest’ and the
interest of the non-parfyartners of [Rockaway] by reasontb& attachment is not, standing
alone, extraordinary circumstances warranting vaadttire attachment . . . .” (PIl. Obj. 19.)

“It is well recognized that theourt has discretion to deny arder of attachment, even
where the plaintiff may have shown the statytrequirements for the provisional remedy.”
Trigo Hnos. Il 424 F. Supp at 1133. “The granting afarrant of attachment is discretionary
and not a matter of right.td. (quotingElliott v. Great Atl. & Pac. Tea Cp171 N.Y.S.2d 217,
219 (1957)aff'd, 179 N.Y.S.2d 127 (1958) (cititdaebler v. Bernharth115 N.Y. 459, 462—63
(1889))). “Where the attachment is likely to dy@pressive, . . . and may work irremediable
hardship, discretion of the courtdalled in aid of the oppressedVeridien Int'| Bank Ltd. v.
Gov't of Republic of LiberiadNo. 92-CV-7039, 1996 WL 22338, &t (S.D.N.Y. Jan. 22, 1996)
(quotingTrigo Hnos. 1} 424 F. Supp. at 1133).

It is undisputed that both Rockaway andeatst two of Rockaway’s partners are not
parties to this action and Plaiifithas not alleged that they areHia to Plaintiff for its breach of
contract or account stated cte. The burden of the enforcement of the Attachment Order falls
directly on these third partiesha are seeking to sell the Properfven if all of the statutory
requirements for the provisional remedy had beenhin this case, it is within the Court’s
discretion to vacate the Attachmeéditder if it is “oppressive.”See Trigo Hnos. 424 F. Supp.

at 1133 (finding substantial fgship when $7,000 frozen @efendant'vank account, leading to

® Plaintiff does not specifically contethis finding in its objection.
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a number of checks bgjmeturned for insufficiency of funds).

In light of the fact that Plaintiff has notet its burden to show that the Property can
properly be the subject of the Attachment Order under the statute, coupled with the fact that the
Attachment Order is creating a hardship on nonigmto this action bpreventing them from
selling the Property, the Court finttsat the circumstances warrdiné exercise of discretion in
favor of vacatur.

[ll.  Conclusion

Having considered Judge Pohorelsky’ B & Recommendation and Plaintiff's
objections, the Court adopts the Report & Reconmdagon in its entirety. The Court grants
Rockaway’s motion to vacate the Attachm@mter entered against 25 Gracewood Drive,
Manhasset, New York and denies Rawiay’s motion for Rule 11 sanctions.

SO ORDERED:
s/ MKB

MARGO K. BRODIE
United States District Judge

Dated: October 20, 2014
Brooklyn, New York
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