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UNITED STATES DISTRCT COURT
EASTERN DISTRICT OMNEW YORK

_______________________________________________________________________ X
PAUL FERRARQ
MEMORANDUM OF
Plaintiff, DECISION AND ORDER
15-cv-1117(LDH) (JO
THE NEW YORK CITY DEPARTMENT OF
EDUCATION, RALPH K. HONORE, and MARC
SLIPPEN
Defendants
_______________________________________________________________________ X

LASHANN DEARCY HALL, United States District Judge

Plaintiff Paul Ferraro bringde instant consolidated action against the New York City
Department of Education (“DOE”), Ralph K. Honore, and Marc Slippen (the “Individual
Defendants”) (together, “Defendantséllegng discrimination on the basis ofgdibility,
retaliation, and hostile work environment untler Americans with Disabilities Act of 1990
(“ADA”), 1 the New York State Human Rights Law (“NYSHRL”) and the New York City
Human Rights Law (“NYCHRL"). Defendants move pursuant to Federal Rule/ibf C
Procedure 56 to dismigmchaction inits entirety.

UNDISPUTED FACTS?
Plaintiff began working for the DOE as a tenured teacher at Public School 55Q (“P.S.

55Q") in September 1997. (Pl.’'s Amended 586tatemenResponse (“Pl.’'s 56.1") T 2, ECF No.

1 By Order dated March 31, 2015, the Court dismissed the individual ADAgainst Honore and Slippen.
(Order Adopting R. & R., No. 18v-05837,ECFNo. 22.)

2 The foregoing facts are undisputed unless otherwise noted. Fiatiterthat were not ctradicted by citations to
admissible evidence are deemed admittedeGiannullo v. City oNew York322 F.3d 139, 140 (2d €i2003) (“If
the opposing party . fails to controvert a factosset forth in the moving paryRule 56.1 statement, thatfavill
be deemedadmitted”).
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37.® In March 2001, Plaintiff was diagnosed with multiple sclerosis (“MS”), whatses him
to experience a variety of symptoms, including numbness of the feet and tdrgp3.}
Plaintiff also haglifficulty standing in the heat, walking up flights of stairs, and standing for
extended periods of timeld() In 2002,Plaintiff disclosed his diagnosis RefendantSlippen a
fellow teacher (Id. 1 4.) Defendant Honore became aware of Plaintiff's MS at some point
between 2001 and 2006, while he was an Assistant Principal at PSI85907;(Defs.” Reply
56.1Statement“Defs.” Repy 56.1”) 11 95, 109-11,ECFNo. 39)

During his tenure aAssistant PrincipalHonoreconsistently gave Plaintiff ratings of
“satisfactory,” both for classroom observations and year-end rating$s.'(Reply 56.1 §{ 111-
12.) In 2007, Slippen was promoted to Assistant Principal, and Honore was promoted to
Principal. (Pl.’'s 56.1 11 5-6.) The following three years proceeded unremarkabig fall of
2010,however, Plaintiff began to receive a stream of negative feedback from Defesuaidnt
complaints from his students’ parents.

l. The 20102011 School Year

On September 23, 2010, in response to concerns raised by students’ parents, Honore and
Slippen met with Plaintiff. Ifl. 1 9.) During tlat meeting, ParenCoordinator Lena Corso was
left in charge of Plaintiff's class, along with two parent voluntedis. {(10.) When Plaintiff
returned to his classroom, the parent volunteers infolmmdhatMs. Corsasaidthat Plaintiff
was not a good teacher, that his handwriting was barely legible, and thatM&.hdd. | 11.)
Plaintiff informed Honore of the conversation later that ddg.) (Honore instructed Plaintiff to
write an account of the incidemato submit it to him. 1d.) In response, Plaintiff wrote a letter

dated September 23, 2010, recounting that day’s meeting with Honore and Sippetl ahis

3 For ease of reference, citations to docket entries herein refer to the docket aétfidclkhicase, 15v-01117.
The parties’ submissions on summary judgment were identical in both cases
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conversation with the parent volunteers upon returning to his classréarfi.12.) Plantiff's

letter also stated that he had MS and included the allegatiomsitihag disclosing his MS to

Slippen in 2002, he had been “harassed and humiliated at P.S. 55Q by certain colleagues and
administrators (Id.)

On several other occasions thdl, fparents of Plaintiff's students asked that their
children be assigned to a different teacHgy.letter dated September 30, 2010, Honore
informed Plaintiff that a parent had complained about Plaintiff's teadndgequested that her
child be moved to another clasdd. (f 14.) The letterfurther stated that Ms. Elizabeth DeJean,
the school’s Early Childhood Coordinator, would assist Plaintiff in his classcoarmencing
October 4, 2010.1q4.) Plaintiff signed the letter to acknowledigereceipt and added the
statement“signed under harassment 9/20f@sent.” (Id.) A November 10, 2010 letter from
Slippen to Plaintiff summarized a meeting between Plaintiff, Slippen, diftbeentparent who
had requested that his child be removedfflaintiff's class. Ifl. 1 15.) Slippen instructed
Plaintiff to submit a plan by November 15, 2010, outlining how Plaintiff would make the child
morecomfortable in his classroomld() Plaintiff signed the letter to acknowledge recegpig
again added the statemgfstigned under harassment 9/20f@sent.” Id.) Plaintiff submitted
the requested plasn November 30, 2010, two weeks after the deadline to dddd. (

On December 21, 2010, Honardormed the firstgrade teachers at P.S. 55Qluding
Plaintiff, that, due to changes in staffing and budgetary constraints, the school eallagse”
class 1135, which was Plaintiff's classid( § 16.) Of the four firsgrade classes at P.S. 55Q,
only Plaintiff's class was collapsed. (Defsefty 56.1  179.) In January 2011, Plaintiff was

reassigned to a position as a Math Intervention Specialist. (Pl.’'s 56.1 1 16.)



In March 2011Plaintiff was accused of engagiirgan incident of verbal abuse and
corporal punishmerdgainst astudent. Id. § 17.) Honore investigated the incident and
determined that there was a bdseisonly theverbal abuse allegationld() On April 4, 2011,

Honore issued a letter to Plaintiff's file concerning the incidelat) On April 8, 2011 Plantiff
submitted a response stating, among other things, th&i)e\y with regret, agree with the
contents of the letter put in my file dated April 4, 2011, | would like to clariBnadetails.”
(1d.)

At the close of the 2010-2011 school year, Honore made grade and class assignments for
the upcoming year. Honore assigned Plaintiff seeondgradeclassroom for the 2011-2012
school year. Il. § 19.) This assignment was one of three preferenceBlthatiff had
requested. Ig.) On June 17, 2011, Plaintiff filed a grievance against Honore, alleging that
Honore’s failure to grant Plaintiff his first choice teaching assignmenttgtbthe collective
bargaining agreementld( § 20.) Honore denied the grievance on June 23, 20d.). At the
end of the 2010-2011 school year, Plaintiff received a rating of “satisfactddy § 18.)

An undated document entitled “2011-2012 VERY Tentative Reorganization” outlined the
assignment of teachers t@ssrooms for that school yeatd.(f 21.) The document assigned
Plaintiff to Room 113. Ifl.) Onthe last day of the 2010-2011 school year, Honore advised the
teachers at P.S. 55Q to anticipate that a new plan would be distributed in JulyldQ1Th€
new organization document assigned Plaintiff to Room 135, which had been Plaintiff's
classroom for the previous school yedd.)( Otherteachers’ classroom assignments were also

altered. d.)



Il. The 20112012 School Year

At the beginning of the 2011-20%2hool yearthe teachers at P.S. 55Q were instructed
to submit a form to Honore by September 9, 2@idicating whether they were missing any
classroom books.Id. T 23.) Plaintiff failed to submit the form as required. Instead,
Septembel 2, 2011 Plaintiff asked a fellow teacher whether she had extra copies of certain
textbooks thaPlaintiff was missing (Id.) On September 14, 2011, Honore instructed Plaintiff
to submit the rquestedorm by the end of the dayld() Again, Plaintiff failed to do so.

Plaintiff submitted the form on October 28, 2011, over a month and a halflidje. (

During the month of October 2011, several other issues came to Defendants’ attention
regarding Plaintiff's performanceOn October 11, 2011, Honore issued a letter to Plaintiff
stating that Plaintiff had not attendadequired professional development sessi@efs.’Reply
56.1 1 195.) Six days later, on October 17, 2011, Plaintiff met with Honore, Slippen, Plaintiff's
union representative Lisa Como, and a parent of one of Plaintiff's students. (Pl.’s 56.1  24.)
The parent requested that her child be removed from Plaintiff's lm&ssise hezhild did not
have appropriate classroom materials available and needed a stricter tddchétor(ore
assigned the child to a different clagkl.) In a selfevaluation form dated October 18, 2011,
Plaintiff gave himself several low scores of “1” (“Ineffective”) and “2” (“Developing(d.

125)

In an undated letter, Honore notified Plaintiff that he would receive a formalahkiser
during the week of December 14, 2011d. {| 26.) At Plaintiff's request, Honore later
rescheduledhe formal observation for the first week of January 2012) (n advance of the
observationat Plaintiff's requestPlaintiff metwith Ms. DeJearon December 7, 12, 14, and 20,

2011, concerning instructional methods in literacy and math §{ 27, 29; Defs.’ Reply 56.1



199) Several weeks lateionore observed Plaintiff'slasson January 10, 2012. (Pl.’s 56.1
1 28.) By letter datedlanuary 19, 2012, Honoretboed certain concerns raised big
observation andhformed Plaintiff that he would be observed again after Plaintiff metMsth
DeJean to develop an instructionaltun math. (d.; Defs.”’ Reply56.1 § 200; Mcintosh Decl.
Ex. X at DO01193ECFNo. 42-24) Plaintiff met withMs. DeJearanothereight times between
January and March 2012. (Pl.’s 56.1  29.)

In the months that followed, additional concerns arose regarding Plaintiff's conduct
toward his studentsin a letter dated Februafy}, 2012, Honore confirmed a meeting between
Plaintiff and the parent of one of his students. { 30.) The parent had complained to Honore
that her child was scared by Plaintiff yelling at theessland that the child needede
challenged at grade levelld() Plaintiff and the parent spoke privatalydultimatelyresolved
theparent’s concers. (d.) On March 9, 2012, a classroom monitor for Plaintiff's class reported
thatPlaintiff screaméd at his students daily, callédem “brats” and “jerks and toldthem that
he did not like them.Iq. 1 31.) On March 15, 2012, Plaintiff and hisamrepresentative met
with Honore to review the allegationdd.(131; McIintoshEx. N at 17 ECFNo. 42-14.)In a
March 19, 2012 letter, Honore notified Plaintiff that his conduct was in violatiQiafhcellor's
Regulation A-42 1. (Pl.’s 56.1  310n March 20, 2012, a parent reported to the DOE Office of
Special Investigations (“OSI”) that Plaintiff had ¢dkwn a book in his classroom, hitting her child
in the face and causingoauise. [d. 1 32) Plaintiff denies having thrown the bookld() After
OSl investigated the complaint, the investigator recommended that Honoretftalge s
disciplinary action” against Plaintiff.Id.)

On March 23, 2012, Honore conducted another observation of Plaiidiff] 3;Defs.’

Reply56.1 § 247.)By letter dated April 19, 2012, Honore rated Plaintiff's lesson as



unsatisfactory and outlined his areas of concern. (Pl.’s 56.1 frB&nother lettedated April
27, 2012, Honore outlined his concerns regarding Plaintiff’s failure to properly readehs
data in th¢Comprehension Accuracy Fluency and Expand” (“C.A.F.E.”) binder, which telate
to a professional development initiative at the schddl. f(34;Mcintosh DeclEx. DD, ECF
No. 42-30.) Honore included a memorandum dated April 27, 20 RPaintiff’s official
personnel file outlining Plaintiff's failure to follow instructions concerning €.A.F.E.
initiative. (Pl.’s 56.1 § 33.)

Additional issues with Plaintiff's performance arose in May 2012. By ldétsd May 7,
2012, Slippen noted that Plaintiff had been absent from school on April 25, 2012, and May 7,
2012, but, in violation of school policy, did not have substitute lesson plans prepade@mnte
in caseof an absence(ld. { 35.) On May 18, 2012, Slippen conducted a formal observation of
Plaintiff. (1d. 1 37.) In a letter dated May 24, 2012, Slippen rated titfarnesson as
unsatisfactoryand outlined areas of concern, including that Plaintiff’'s handwriting on the smart
board and dry erase boards was “sloppy and hard to folldd.) Blaintiff asked for a new
easekhat would allow him tavrite sitting down. Id.) Plaintiff received the easel one week
later. (Id.) On May 23, 2012, Slippen accused Plaintiff of verbally abusing his studénts. (
1 39.) Honore inw&igated the allegatidout concluded that it was unsubstantiatdd.) (

On June 11, 2012, Plaintiff and his union representative met with Honore concerning
Plaintiff's performance during the 2011-2012 school yeht. 1(40; Defs.” Reply 56.1 { 223.)
By letter dated June 20, 2012, Honore confirmed the discussion and stated that Ptaistiils
performancevould be rated as unsatisfactory. (Pl.’s 56.1 § £0aintiff appealed the rating
the DOE'’s office of Appeals and Reviews on June 25, 20itR{ 41; Defs.’Reply56.1 1230)

The appeal wasltimatelydenied on June 25, 201&hd the rating was sustained “as a



consequence of deficiencies in most areas of pupil guidance and instruction, aaraasatf
classroom management.PI(s 56.19 41; Defs.'Reply56.1 § 23]
II. The 20122013 School Year

For the 2012-2013 school year, Plaintiffain submitted his top threeeferred teaching
assignments. (Pl.’s 56.1 { 42.) Honore assigned Plaintiff to teach kindergarteophds se
choice. [d.) SeparatelyPlaintiff also applied fqrbut did not receiveg math/science cluster
position. (Id. 11 4344.) Plaintiff filed a grievance on June 1, 2012, claiming that Honore
violated the collective bargaining agreement by not awarding Plaintiff the wiatigs position
and assigning Plaintiff to teach kindergarteld. { 44.) Honore denied the grievance on June
14, 2012, which prompted Plaintiff to file an appeddl.; Defs.’ Reply56.1 § 238Wolin Decl.
Ex. 64, ECF No. 44-64.) By memorandum dated September 28, 2012, Arbitrator Deborah
Gaines denied Plaintiff's grievance after concluding that the selected candaabetter
qualified for the math/science position than Plaintiff. (Pl.’s 56.1.)] 44

In September 2012, Plaintiff asked Honore to change his After School Intervention
Services (“A.1.S.”) assignment from a third floor classroom to a first #itessroom so that he
would not have to climbtairs (Id. § 46.) On October 12, 2012, Honore informed Plairtt t
he would no longer be required to work with students during the A.l.S. mraddbut instead
would be allowed to use tlextra time folesson planning and orgaimg his own classroom on
the first floor. (d.)

Issues with Plaintiff's performance continued through the fall of 2012. In Oc264¢&,
the parents of two of Plaintiff's students contacted the school, raising coateutsPlaintiff's
teaching and classroom managemefmd. §{47.) On December 7, 2012, Honore informed

Plaintiff that the school photographer had received student lunch moreg in withPlaintiff's



students’ school picture payment ordersl. { 49.) Plaintiff denied misplacing the lunch
money (Defs.’Reply56.1 1 257.) Honore m@nded Plaintiff that he was expected to keep his
classroom materials organized. (Pl.'s 56.1 9 49

By letter datedlanuary 19, 2013, Slippen provided Plaintifth feedback to a lesson he
had observed on December 12, 2014. § 50.) Slippen notethat Plaintiff had failed to list a
teaching point for the lesson and did not provide an appropriate lesson plan when requested to do
so. (d.) Slippen instructed Plaintiff to 1®ubmit a plan for the lesson at issue, but Plaintiff did
not submit onegeven though Slippere-sent the letter to Plaintiff several time@d.) On April
15, 2013, Plaintiff signed an acknowledgement that he had received Slippen’s lettegilzeldi
statement“My response will follow at a later date. | do not agree withcthrgents of this letter,
and consider the contents to be further harassment and retaliathip.” (

On March 19, 2013, Plaintiff requested that an observation set for April 11, 2013, be
rescheduletbecause iconflicted with a hearing concerning higpapl of his previous
unsatisfactory rating(Id.  51.) Honore agreed to reschedule the observation to April 10, 2013.
(Id.; Defs.”Reply56.1 9 258. On April 3, 2013, Plaintiff again requested that the observation
be rescheduled.P(’s 56.1 1 5) Honore declinedhe request andonducted the observation as
scheduled (Id. 7 5252) Two days before the observatjdtonore changed the subject matter
of thelessonfrom literacy to math. (Defs.” Reply 56.1 § 259.) By letter dated May 2, 2013,
Honore rated Plaintiff's lesson as unsatisfactory and outlined his areas efrco(el.’s 56.%]

52.) Plaintiff wrote a rebuttal to the report. (DefReply56.1 T 267.)

By letter dated May 2, 2013, Slippen documented that the previous day, he had provided

Plaintiff with approximately three hours of classroom coverage to givetiflagiditional time

to complete histudent assessment$l.[s 56.1  53.) The letter noted that when Slippésr



asked to see the assessments, Plaintiff informed him that lermidind all of the materials.
(Id.) Plaintiff then gave Slippen two documents, one of which was incompleit¢. (

On May 22, 2013, Honore conducted another formal observation of Plaitdiff] 34
Defs.” Reply 56.1 § 270.) Honorated the lesson as unsatisfactorfl.’¢ 56.1  54.) On Jen
17, 2013, Plaintiff met with his union representative and Slippen to discuss Plaintiff's annua
performance review. (DefsReply56.1 1 272.) On or about June 18, 2013, Honore informed
Plaintiff that hisoverallperformance for the 2012-2013 school year would be rated as
unsatisfactory. (Pl.’s 56.1 ] 55; Defs.’ Reply 56.1 RT3 June 24, 2013, Plaintiff appealed
the rating. (Pl.’'s 56.1 1 56.) By letter dated November 21, 2018 @keOffice of Appeals and
Reviewssustained the rating “as a consequence of poor pedagogical practidgs.” (

IV.  The 20132014 School Year

Plaintiff was assigned to teach kindergarten again for the 2013-2014 schoolRléar. (
56.1 1 58.)On October 3, 2013, Honosent a request to the DOE HR Connect Medical
Administration for a medical evaluation of Plaintifid.(f 60.) Honore explained that the basis
of his request was Plaintiff’s inability to “organize, kop, and lead students tsafe area
without the assistance of a paraprofessional who had to help him physicéliyaabl out of
the school building during an emergency situationd’) (Plaintiff reported for a medical
examination as directed on October 16, 2018. (61.) Following the exam, Plaintiff was
found fit for duty with accommodations, ke resultglid not specify what those
accommodations should bdd.}

On November 21, 2013, November 22, 2013, December 5, 2013, and January 6, 2014,
Defendants conducted observations of Plaintiff's classroddn §{ 64, 65, 67.) As to each

observation, Plaintiff was consistently rated as “ineffective” or “dgpia” in all but one or
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two of the applicable categoriedd.(1 64, 65, 67.)n a letter to Plaintiff datedanuary 31,
2014, Honore recommended that Plaintiff participate in Peer Observation and Bva{rdR
Plus,”)a prograndeveloped for teachers identified as being in need of instructional
improvement and in danger of haviadministrativecharges filecagainst them. 14.  68;
Mcintosh DeclEx. X atD001334.) Honore explained that he made the recommendation in light
of Plaintiff’'s need for improvement in his teaching performance. (Pl.’'s 56.1 {@8iddh
Decl.Ex. X at D001334.) On February 14, 2014, Plaintiff declined Honore’s invitation to
participate in the program, stating that he did not believe that his teaching gracticanted a
PIP Plus mentor. (Pl.’s 56.1 1 6®)aintiff furthernotedthat he was already on a waitlist to
participate in a different program to “sharpen his teaching crdft.j (

On February 26, 2014, Slippen conducted a formal observation of Plaintiff and rated him
as “ineffective” or “developing” in every applicabletegory. (d. § 70.) On March 4, 2014,
Honore met with Plaintiff and higsnionrepresentative to discuss Plaintiff's teaching
performance. I{. § 71.) Honore informed Plaintiff that he was at risk of receiving an adverse
rating for the 2013014 schooyear. (d.) On March 14, 2014, Honore issuad“actionplar’
to Plaintiff, which identified specific actions that Plaintiff was required to takepoove his
teaching performanceld( § 72.) Plaintiff refused to sign the action plan, and insteatever
response stating that he “believe[d] that the amount of demands and the short anat{sisjste
time frame given to accomplish these tasks are onerous and not given to atigetbed
pedagogue at P.S. 55Q.Id{ Plaintiff further stated thde believed that the action plan was
unnecessary, “consistent with the conditions of harassment that [he had] worked underyfor
years,” and “set up for [him] to fail.”Id.; McIintoshEx. UU at D001486, ECF No. 42-470ne

other teacher, Michael Yan alsoreceived an action plan. (Defs.” Repl§.1 1 289.)
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On March 24, 2014, Honore conducted another informal observation of Plaintiff and
rated him as “ineffective” or “developing” in all applicable categories.’s(B6.1 | 73.) Honore
provided recommendations as to how Plaintiff might improve his performalace.That same
day, Honore issued a letter to Plaintiff regarding his lesson plans for tke (e 74.)

Honore noted certain problems with the plans and identifiegharticulaelements that were
missing. [d.) HonoreremindedPlaintiff that he was to udas action plan as guide for his
lesson plans.lq.) Plaintiff was warned that his failure to comply with #ationplan could lead
to an adverse rating for the 2013-2014 school yddr) (

On April 3, 2014, Honore issued another letter to Plaintiff outlining problems with
Plaintiff's lesson plans for the week of March 31, 2014. { 75.) Honore noted that Plaintiff
had missed deadlines to submit his lesson plans and explain&tkihstf's failure to meet
future deadlines would be considered non-complidat) @laintiff signed the letter on April 4,
2014, adding the commerit needthe weekends to properly plan my lessons for the next week.
The lessons that | send to Ms. Kaso for my kindergarten I.C.T. claas arplicit as | can make
them. | am doing the best | canid.j One week later, on May 6, 2014, Slippen conducted an
informal observation of Plaintiff and rated him as “ineffective” or “develgpin all applicable
categories. I¢l. § 77.)

V. Plaintiff's Requests for Accommodation

On September 5, 2013, Plaintiff submitted, for the first time, a DOE Accommodation

Request Formwhich wassupported by notes from his treating doctotd. 59.) Plaintiff

requested the following accommodatiorf) air conditioning® (2) the use of a manual rolling

4 Plaintiff does not disputthat he testified that he had air conditioning in his classroom eearyexcept 1998.
(Defs.” Reply 56.11 133, 243; Wolin Decl. Ex. 1 at 90:28, ECF No. 4-1.) However, through 2013, Plaintiff
complained about the heat in his classroom. Durilagntiff's May 18, 2012 observation by Slippen, for example,
Plaintiff complained that the classroom was “really hot” and that the raope made it difficult to stand. (Wolin
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“Rollator” walker; (3) a “teach stool” with wheels; (4) an esd¢onvalk his students to out-of-
classroom destinations; (5) to never be required to stand on a desk or chair; (6) tiiméver
stairs; (7) a portable classroom telephone on his desk; and (8) to not be required to go on school
trips. (d.)

On October 10, 2013, the DOE notified Plaintiff that his request for accommodation had
been approvedn large part (Id.  63.) Plaintiff was informed that he would be provided with
central air conditioning, would be allowed to use a rolling walker, and would be edowith a
teaching stool with wheelsld() In addition, Plaintiff was informed that he would not be
required to escort students or accompany them on school tidps.Aé to Plaintiff's remaining
requests, the DOE notified him that the desk telepl@se“not medically warranted” and
advised him that there was no expectation for staff members to stand on chairs or desks
performing the essential functions of their jobkl.)( Honore was also informed of the
accommodations that were deemed medicaéirranted and confirmed that Plaintiff would be
provided with those accommodationsd. ([ 6263; Defs.” Reply 56.1 § 145-150.) In addition,
Plaintiff later asked for a portable air conditioner insteaith@fcentral aiprovided for in his list
of accommodations. (Defs.” Reply 56.1 1 149-50.)

On May 9, 2014, Plaintiff reported that he had fallen in his classroom the previous day
because “it was a warm day with 98% humidityPl.'6 56.17 78.) Plaintiff requested twe
placed on short-term leave, but his request was denied because he failed to sulenniireg

documentation. Id.) On May 22, 2014, DOE Disability Coordinator William Brewton emailed

Decl. Ex. 1 at 70:225; 71:1011)) Plaintiff did not inform Slippen that this symptom was related to his M5 af
71:69.) Plaintiff also states that the classroom to which he was assigned thei#§122013 school year did not
have air conditioning. (Defs.” Reply 56.1 § 243.) Plaintiff complainedctastodian on seval occasions that it
was not working properly. (Pl.’s 56.1 1 45.) Plaintiff contends that ieba@r insufficient air conditioning on hot
days and that his individual request for a portable air conditioner wiedde(Defs.’ Reply 56.§ 149.)
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Honore to informhim that Plaintiff had called the OEQ{d. § 8.) The calkconcerned letter
the school staff received, which indicatbat the central air conditioning would not be turned on
until May 29, 2014. I¢l. 1 80.) According to BrewtoRlaintiff hadreportedthat he was
assignedo Room 111 for a four-day periodid( McIntosh Decl. Ex. TT at D001851, ECF No.
42-46.) Room 111 had a portable air conditioning und.) (Brewton asked Honore to ensure
that Plaintiff was assigned tdisest-floor room with central air conditioning.Id) Brewton
further stated that, if Plaintiff was in a room with central air conditioning, the @adgittening
needed to be turned onld{ The next day, May 23, 2014, Honore confirmed that the central air
was on. id.)
VI. 30204 Proceedings

On April 29, 2014, pursuant to New York Education Law § 382he DOE charged
Plaintiff with nine counts of incompetency and misconduct for his conduct and performance
during the 2011-2012, 2012-2013, and 2013-2014 school yddrg 76.) On May 12, 2014,
the DOE notified Plaintiff that, due to the pending 3020-a charges, he would be reassigned fr
teaching to administrative dutiedd.(f 79.) Plaintiff wascharged with the following
specifications in connection with his 3020-a proceedings:

(1) Plaintiff failed to properly, adequately, and/or effectively plan, @anelXecute separate
lessons during the 2011-2012, 2012-2013, and 2013-20bblsgears;

(2) Plaintiff violated Chancellor's Regulation-#21 when he used poor professional
judgment and/or engaged in unprofessional conduct by referring to studentgsls “bra
and/or “jerks;

(3) Plaintiff violated Chancellor's Regulation-#21, used poor professional judgment,
and/or engaged in unprofessional conduct, in that he screamed at students;

(4) Plaintiff violated Chancellor's Regulation-#21, used poor professional judgment,
and/or engaged in unprofessional conduct, in that he told students that he did not like
them;

(5) Plaintiff failed to collecistudents’ “C.A.F.E.” vocabulary data;

14



(6) Plaintiff neglected his duties in failing to share his correct class schedule with
administrators, as referréd in a letter dated June 20, 2012;

(7) Plaintiff failed to follow directives, neglected his duties, and/or engaged in
unprofessional conduct, in that he failed to submit substitute lesson plans, as referred t
in a letter dated June 20, 2012;

(8) Plaintiff negkected his duties and/or engaged in unprofessional conduct, in that he failed
to attend a professional development meeting, as referred to in a letter dat2d,June
2012; and

(9) Plaintiff failed during each of the school years in question to fully and/orstenty
implement directives and/or recommendations for pedagogical improventent a
professional development.

(Pl.’s 56.1 1 82; Defs.” Reply 5611296.)

A hearing was heltly Hearing Officer Haydee Rosarmwer seven nonconsecutive days
between Januar2, 2015, and March 26, 2015. (Pl.’s 5%.83;Defs.’ Reply56.1  300;
Mcintosh Decl. Ex. AAA, at DO0177@ecision of Hearing Officer RosaridtCF No. 42-53
Plaintiff was represented by counaeld testified on his own behalf. (Pl.’s 56.1 { 83.) Although
he had the opportunity to present witnesses, he did not call lhy.P(aintiff's counsel cross
examined th®OE’s witnesses, including Honore, Slippemdergarten teacher Shelia DeVine,
and Ms. DeJean.Id))

On August 3, 2015, the Hearing Officer issued a decision sustaining Specifidatiods
5-9 and dismissing Specifications 2-4 for insufficient evidentoe.{(84 Defs.” Reply 56.1
301) The Hearing Officer also noted that she had “considétedhtiff]’s claim that the formal
and informal observations were rated unsatisfactory or inefficient ilateta” for the various
complaints he had filed. (Pl.’s 56.1 184; Mcintosh Decl. Ex. AAA, at D001826.) The Hearing
Officer found that “the credible record d[id] not support traenalof retaliation or the claim that
the observations and ratings were wrongfully motivated,” and further noted thaivdsens

evidence that any of the actions against Plaintiff weamted by animus, hostility or any other
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inappropriate consideratidn(Pl.’s 56.1 { 86; Mcintosh Decl. Ex. AAA, at D001826-2Rlpr

did the Hearing Officerihd that the timing of Plaintiff's observations and ratingficatel any
retaliatory animus. (Pl.’s 56.1 § 86The Hearing Officer also rejected Plaintiff's ictes that his
medical condition prevented him from being “at his best” when he was observed. (Mcintos
Decl. Ex. AAA, at D001827.)TheHearing Officerconcludedhat the record was “devoid of any
evidence’that any of Plaintiff's pedagogical deficienciesre caused by his medical condition
and that it was “unclear, on this record, what kind of reasonable accommodation would be
required for him to perform the essential aspect of his job, which is to teach and to provide
valid educational experience fasststudents.” Ifl.) The Hearing Officer determined that
Plaintiff's employment should be terminated. (Pl.’s 56.1 1 84.) Accordingly, Flavas
terminated effective August 3, 2015. (Defs.’ Reply 56.1 § 302.)

On August 12, 2015, Plaintifiied an Article 75petition in New York State Supreme
Courtfor review of Hearing OfficeRosarics decision. (Pl.’s 56.1 § 89.) By decision and order
dated April 11, 2016, Justice Joan Lobenekd Plaintiff's petition and affirmed the Hearing
Officer’s decision (Id. 1 91.)

VII.  Plaintiff's Protected Activity

The record contains a number of complaints by Plaintiff regarding disability
discrimination and retaliation. As noted above, Plaintiff referred to Defenganfsorted
ongoing pattern of discrimination anetaliation several times in response to their letters
criticizing his pedagogy and classroom manageméng, {(d. 1 15.) Plaintiff also filed a
number of formal discrimination complaints, both with @O and the U.S. Equal Employment
Opportunity Commission (“EEOC”). On September 28, 2010, Plaintiff filed a complamt w

the OEO based on Corso’s disclosure of Plaintiff's MS to the two parent voluntiekr$.138.)
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The OEO investigator found no evidenihat Corso had discriminated against Plaintifd.) (

Plaintiff filed charges of discrimination with the EEOC on July 13, 2011, December 5, 2012,
June 27, 2013, and June 9, 2014, alleging discrimination on the basis of disability and retaliation
during the 2010-2011, 2011-2012, 2012-2013, and 2013-2014 school ydafdl 22, 48, 57,

81.) The EEOC issued right to sue letters in response to each charge of disonmifcat
1122, 48, 57, 81.)

Plaintiff also filed two lawsuits during his tenureRaS. 55Q. On January 9, 2012,
Plaintiff filed an action irNew York State Supreme Cowagainst Defendants, alleging
discrimination, retaliation, and a hostile work environment. (D&sply56.1 § 198; Wolin
Decl. Ex. 119, ECF No. 44-119.) On October 24, 2013, Plaintiff filed his first complaint in the
instant action (the “2013 action”). (Def&eply56.1 1 312.)

STANDARD OF REVIEW

Summary judgment must be granted when there is “no genuine dispute as to any material
fact and the movant is entitleéd judgment as a matter of law.” Fed. R. Glv56(a) see also
Anderson v. Liberty Lobby, Ine77 U.S. 242, 247-48 (1986). A genuine dispute of material
fact exists when the evidence as to a fact that might affect the suit’s outcaroe ikat a
reasonable jury could find in favor of the nomovant at trial. Anderson477 U.S. at 248. At
summary judgment, the movants bear the initial burden of demonstrating the absence of
genuine issue of material fackee Celotex Corp. v. Catreft77 U.S. 317, 323 (1986ee also
Feingold v. New YorkK366 F.3d 138, 148 (2d Cir. 2004). Once the movants meet that burden,
the non-movant may defeat summary judgment only by producing evidence of spet#ithat
raise a genuine issue for trigcheeFed. R. Civ. P. 56(¢ckee also Andersod77 U.S. at 248;

Davis v. New York316 F.3d 93, 100 (2d Cir. 2002). The Court is to view all such facts in the
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light most favorable to the non-movant, drawing all reasonable inferencissawdr.
Anderson477 U.S. at 255. Still, to survive summary judgment, a non-movant must present
concrete evidence amday not rely on mereonclusory or speculative claims denials.Quinn
v. Syracuse Model Neighborhood Comil3 F.2d 438, 445 (2d Cir. 1980) (“Thadant
opposing summary judgment, therefore, ‘may not rest upon mere conclusory @alggati
denials’ as a vehicle for obtaining a trial. Tjjiman v. Luray’s Travell137 F. Supp. 3d 315, 325
(E.D.N.Y. 2015) (“[B]ald assertions, unsupported by evidewdénot satisfy the summary
judgment standard.{internal quotation marks omitted)
DISCUSSION
l. Collateral Estoppel

Defendand move as a threshold mattdar summary judgmerds to all claim®n the
ground that thewre barred by the doctrine of collateral estopgeefs.” Mem. Law Supp. Mot.
Summ. J3, ECF No. 4] Collateral estoppel bars a plaintiff's claims when “(1) the issues in
both proceedings are identical, (2) the issue in the prior proceeding was dittgatsd and
actually decied, (3)there was full and fair opportunity to litigate in the prior proceeding, and (4)
the issue previously litigated was necessary to support a valid and final judgmieatoerits.”
United States v. Husseih78 F.3d 125, 129 (2d Cir. 1999) (quotinge PCH Assocs949 F.2d
585, 593 (2d Cir. 1991)). This doctriapplies “irrespective of whether the tribunals or causes
of action are the sameEl-Shabazz v. State of New York Comm. on Character and§&itoe
the Second Judicial Dep'428 F. App’x 95, 96-97 (2d Cir. 201summary order) Of
particular significance herdj¢ Second Circuit has held that Section 382@arings are

administrative adjudications whose findings must be given preclusieet.eBurkybile v. Bd. of
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Educ. of Hasting®©n-Hudson Union Free Sch. Dis#11 F.3d 306, 311 (2d Cir. 2005)
(articulating preclusive effect of 3020hearings).
A. The Issues Raised in the 3028 Hearing Are Identical to Those in the Instant Case

Theisauesraisedin Plaintiff’'s 302Ga hearingareidentical to those raised in this case.
That is, Plaintiff's 302Ga hearing concerned whether there was just cause for his termination.
(Mcintosh DeclEx. AAA at DO01778 At that hearing, Plaintiff raisedsa defensé¢o each of
the enumerated chargdgmt Defendants’ conduct wasotivated by discriminatory and
retaliatory animus(See, e.g.McIntoshEx. B at 4£9:23-471:13, ECF Nal2-2 (argument by
Plaintiff's counsel that discrimination was Plaintiff's defensé).the instantiction Plaintiff
contends that he received unsatisfactory ratings and was terminated becaudesabitity,
whereas Defendants argue that Plaintiff wasiteated due to incompetence and other problems
with his performance as a teach&uch identity of issues has been held sufficient to satisfy the
first prong of the collateral estoppel inquirgee Mohammed v. New York City Dep’t of Educ.
932 F. Supp. 2d 420, 428 (E.D.N.Y. 2013) (finding identity of issues where issue of whether
Plaintiff's termination was based on impermissible considerations or pariceconcers was
raised in 302G hearing The same conclusion is warranted here.

B. Whether the Issues Were Actually Litigated and Actually Decided

Courts in the Second Circuit have held that, where a federal claim was prevassty
as a central defense, a hearing officer necessarily decided the claim fagsuopoollateral
estoppel.Mazur v. N.Y. City Dep’'t of Edu&3 F. Supp. 3d 618, 631 (S.D.N.Y. 2014)
(“Plaintiff's claims of age and disability discriminatiorere necessarily decided in tB@20—a
hearing in order to support a final judgment because they were her cerdraded)f, aff'd, 621

F. App’x 88 (2d Cir. 2015)Here, the claimst issue in the instant action are disability
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discrimination, retaliation, and hostile work environment. A review of the ad2€aring
transcript reveals that Plaintiff raised retaliation and discrinanats defenses to the nine
specifications brought against hinfhese issuesere expressly decided by the Hearing Officer

During Plaintiff's case in chief, for example, Plaintiff's counsel espnted that
Plaintiff's retaliation claim was “related tus defense,” and that “the disciplinary letters and the
unsatisfactory observations and annual ratings were issued in retaliatiba famaber of
different charges that he’s filed related to his claim of discriminatiod¢Ir{tosh Decl. Ex. B. at
699:16-23.) MoreoveRlaintiff's counsel examined Plaintiff and cressamined the
Defendants on the issue of retaliateomd their motivation for giving Plaintiff poor ratingdd.(
at480:1-13; 318:8-25, 319:1-24Blaintiff’'s discrimination claims were similarhaised by
Plaintiff's counsel aérelated to [Plaintiff's] defense.(Id. at469:23-471:23.)Specifically,
Plaintiff's counsel cross-examined Defendants and questioned Plaingiffglh Iduring his direct
examination about his disability, iffects on him, his requests for accommodatites,
implementation of those accommodations, and the Defendants’ observatitocisins and
poor ratings of Plaintiff's pedagogyld( at309:20-24; 310:8-9; 319:12-24; 480:14-482:25;
549:8-16; 549:17-550:2554:24-555:1-21; 679:17-682:20; 700:15-25, 701:1-706:25; 791:21-
793:8)

Ultimately, the Hearing Officeconcluded that “the credible record [did] not support the
claim of retaliation or the claim that the observations and ratings were wrongfiiyated.”
(Mcintosh Decl. Ex. AAA at D001826.The Hearing Officefound that theravas “no evidence
to show that Principal Honore or AP Slippen harbored any animosity or hostilihysagarraro
because of the numerous complaints that he filed that are related to hisl c@tidgzon.” (d.

at D0001827 Rathersheconcluded that Rintiff's pedagogical deficiencies were “unrelated to
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his medical coniéion” and found that Defendants’ observations were “not tainted bany. .
other inappropriate consideration.ld) The Hearing Officealso considered Plaintiff's
requests foracommodations, observed tliaintiff had been afforded appropriate
accommodations, and noted that she was “not persuaded by the suggesfiinittidf] could
have adequately or effectively planned or executed his lessons” with accommad@tig On
this record, the Court is satisfied that Plaintiff's retaliation and discrimination cleares
actually raised and actualtiecided at the 3028-hearing.

The Court declines, howeveg find that Plaintiff's hostile work environment claims
were actubly litigated or decided Although Plaintiff raised discrimination and retaliation as
defenses to the specifications lodged against him, he did not raise a hostile warkreeriras
a defense. The Hearing Officgid not expressly consider or declélintiff's complaints about
his work environment, and therefore, Plaintiff is not estopped from brirsgiciy claimsow.

See Mohamme®32 F. Supp. 2d at 430 (retaliation claim not barred by collateral estoppel where
claim was not “actually” decided or necessaryiearing Officer’s decision{zarcia v. Yonkers

Bd. of Edug.188 F. Supp. 3d 353, 363 (S.D.N.Y. 2016) (plaintiff was not estopped from
pursuing retaliation claim that was not previously expressly decided at3028+Hng)Senno v.
Elmsford Union Free Sch. DisB12 F. Supp. 2d 454, 471 (S.D.N.Y. 2011) (discrimination and
retaliation claims were not estopped where it was undisputed that plaB@@#Ga hearing did

not directly address plaintiff's claims of retaliation or discrimination).

C. Full and Fair Opportunity to Litigate and Necessary to Support Judgment on the
Merits

Plaintiff had a full and fair opportunity to litigate his claims. Plaintiff's 3@20earing
was held over seven days; Plaintiff and Defendants were represented by;dbenselas

ample opportunity to present evidence and arguments; and witnesses were exacaredsa
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examined under oath.(Mcintosh Ex. AAA at D0001778.) Nothing more is required to meet
this element.See Mohamme®32 F. Supp. 2d at 428 (finding fair opportunity to litigate where
parties were represented by counsel and had “robust” opportunity to present eyideriitey.
N.Y. City Dep’t of Edu¢c808 F. Supp. 2d 569, 580-81 (S.D.N.Y. 2011) (finding full and fair
opportunity to litigate existed where Plaintiff was represented by counsehautipleday
hearing involving examination andossexamination of witnesses and introduction of
evidence).

Furthermore, the Hearing Officerfmdings concerning Plaintiff's allegations of
retaliation and discrimination were necessary to support her judgment on thse rimgstaching
her findings as to thgpecifications against Plaintithe Hearing Officewas required to
consider, among other things, the propriety of the negative observations and raimg$ P
received, whether Plaintiff's disability was accommodated, and whetherciog was taken
against Plaintiff based on discriminatory animus or retaliatory mosee Smith v. N.Y. City
Dep’t of Educ, 808 F. Supp. 2d 569, 581 (S.D.N.Y. 2011) ({¢| clear that the findings of the
hearing officers regarding the propriety of the adverse employmeéon astre not only
necessary to support a valid and final judgment on the merits, but that those finds(sitjev
key conclusions reached at the hearing&atyreva v. N.Y. City Dep’t of Edu®No. 07 CIV
4544, 2010 WL 3860401, at *15 (S.D.N.Y. Oct. 1, 2010) (in deciding that the negative
evaluations were fair and reasonable, arbitrator necessarily determine@yhaeth not

animated by discriminatory or retaliatory interif’d, 464 F. App’x 31 (2d Cir. 2012).

5> Notably, the Hearing Officer'sindings were upheld on review by Justice Lobis of the New York Staieefhe
Court. (Pl.’s 56.1 Y 91MclIntosh DeclEx. BBB, ECF No. 4254.); Davis v. New York City Dep’t/Board of Educ.
No. 14cv-2281, 2015 WL 5772204, at {&.D.N.Y. Sept. 29, 2015Mohammed932 F. Supp. 2d at 428
(discrimination claims were collaterally estopped due to factual findings 3020a hearing upheld on Article 75
review).
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In sum,Plaintiff's retaliation and discrimination claims satisfy all four prongs of the

collateral estoppel analysis. Therefore, these claims are collaterally estopped
. Disability Discrimination

Evenif collateral estoppel did not appltythis casesummary judgmemwould still be

warranted as t@laintiff's disability discrimination claims.
A. Discrimination Based on Adverse Action

Claims of discrimination based on an adverse employment action under the ADA and
NYSHRL are evaluated under the burden-shiftiragrfeworkestablished by the Supreme Court
in McDonnell Douglas Corporation. Green411 U.S. 792 (1973 At the first step of this
analysis, a plaintifbears the burden of establishing a prima faase oemployment
discrimination by showing thafl) he belongs to a protected clag®)he was qualified for the
position he held; and (3) he suffered an adverse employment action that (4) occurred under
circumstances giving rise to an inference of discriminatlagibowitz v. Cornell Uniy 584 F.3d
487, 498 (2d Cir. 2009). If the plaintiff makes out a prima facie case, the burden of production
shifts to the defendants, who must proffer a legitimate, nondiscriminat@yréar the
challenged employment actioid. at 498-99. If the defendardsticulate such a reason, the
presumption of discrimination falls away, and the plaintiff must prove that teerredfered by
the defendant was pretextuddl. at 499. In other words, to survive summary judgment,
plaintiff must offer evidence from which a reasonable jury could conclude that an advierse act
taken by the defendamtas motivated by discriminatiorDall v. St. Catherine of Siena Med.
Ctr., 966 F. Supp. 2d 167, 187 (E.D.N.Y. 2013) (citBygnma v. Hofstra Uniy708 F.3d 115,
125 (2d Cir. 203)). Under the more lenient NYCHRL standard, a plaintiff must simply

demonstrate by a preponderance of the evidence that he was “treated less wdikthan ot
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employees because of [his protected characteristMiiialik v. Credit Agricole Cheuvreux
North Am., Inc.715 F.3d 102, 110 (2d Cir. 2013).

Although a negative rating or evaluation alone is not an adverse employment action, s
actions may rise to the level of an adverse employment action if they result iaralya
adverse change in the tesrand conditions of employmentreglia v. Town of Manliys313
F.3d 713, 720 (2d Cir. 2002) (negative evaluations not adverse unless they trigger other negative
consequences in terms and conditions of employmeétd)e, Plaintiff was ultimately
terminated, in part, because of his continued failure to improve his pedagogicahpeder
(SeeMcintosh DeclEx. AAA at D001824 (sustaining specification regarding Plaintiff’s
continued poor performance).) The Coudrtdfore constrigPlaintiff's negative evaluations
and ratings as adverse employment actions.

Thelitany of other actions alleged by Plaintiffowever, are not adverse employment
actions Honore did not discriminate against Plaintiff whenreferredaintiff to a medical
exam pursuant to NYSEL § 2568 out of concaloout the safety of students after an emergency
situation. (Mclintosh Decl. Ex. SS at D000737, ECF No. 4283ée Grassel v. D&mf Educ. of
City of N.Y, No. 12€V-1016 (PKC), 2017 WL 1051115, at *4 (E.D.N.Y. Mar. 20, 2017)
(medical evaluation does not violate the ADA when shown to be job-related and congistent w
business necessitygplomon v. N.Y. City Bd. of EduNo. CV-95-1878, 1996 WL 118541, at *5
(E.D.N.Y. Mar. 6, 1996) (same Defendants’ failure to give Plaintiff his first choice teaching
assignmentsvas notan adverse employment actjir@cause there is no evidence that it affected
the terms and conditions of his employment, such as his salary Bwakracopoulos v. Gy of
New York 26 F. Supp. 3d 200, 213 (E.D.N.Y. 2014) (scheduling and assignment issues

involving course loads are generally not materially adverse employmentsaatiless they are
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so burdensome as to constitute a departure from normal academic practiceasaipements
that violate a collective bargaining agreement are “gavaeiety academic organizational
changes, grievable under union agreemen@aktro v. City of New Yoy24 F. Supp. 3d 250,
264 (E.D.N.Y. 2014) (“[S]imply being assigned @strable work duties. .[is] insufficient to
establish adverse employment action, since [it does] not have a material imgiecterms and
conditions of plaintiff's employment.”). Honore’s investigation into allegatmingrbal abuse
was notan adverse action, because the investigation was later dropgpgderwien v. Entergy
Nuclear Operations, Inc663 F.3d 556, 568-70 (2d Cir. 2011) (distinguishing “materially
adverse” actions from “trividiarms” or “pettyslights” and determining that an investigation
regarding plaintiff that did not result in discipline was the latter). Nor wastngism of
Plaintiff unrelated to his ratings and evaluations an adverse employment &awenHooks v.
City of New York13 F. Supp. 3d 179, 216 (E.D.N.Y. 2014) (quoliegpperwien663 F.3d at
570) (“Criticism of an employee (which is part of training and necessary to alfoployees to
develop, improve and avoid discipline) is not an adverse employment actibatther,
Plaintiff has not demonstrateldat the collapsing of his class was adverse, because there is no
evidence that it altered the terms and conditions of his employi®eéCastrg 24 F. Supp. 3d
at 264.

TheCourt isalso at a loss to discern circumstanites give rise to an inference of
discrimination. Plaintiff fails, for example, provide direct evidence of discriminatisych as

inflammatory or discriminatory comments regarding Plaintiff's disability, imngj\Plaintiff

8 In addition, Defendants have provided evidence that the clasliagssed for budgetary reasons, which provides
a legitimate, nosdiscriminatory reason for collapsing Plaintiff's clase Kron v. Moravia Cent Sch. Djg.F.

App’x 60, 61 (2d Cir. 2001) (summary order) (budget shortfall provided legitimatedisciminatory reason for
terminating plaintiff). Plaintiff has not demonstrated that this act was mere pretext fomdiisation. See id.

(finding summary judgment was properly granted on discriminatiomdiacause plaintiff failed to present
evidence rebtting articulated reason for termination).
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negative evaluations of classroom observations or unsatisfactory year-egd. faée, e.g.
Delia v. Donahog862 F. Supp. 2d 196, 219-20 (E.D.N.Y. 2012) (granting defendant’s motion
for summary judgment on discrimination clabased on his reassignmaevttere Plaintiff “ha[d]
not pointed to any direct evidence of discrimination, such as disparaging carijnent
Moreover,Plaintiff has not provided any indirect evidence of discrimination by
identifying any comparatomshose treatment by Defendants would support an infer@nce
discrimination. Whenrelying on evidence of disparate treatment to raise an inference of
discrimination, a plaintiff must show that he was similarly situated in all material regpebe
individuals with whom he seeks to compare himsklandell v. Couty of Suffolk316 F.3d
368, 379 (2d Cir. 2003) (quotirgraham v. Long Island R.R230 F.3d 34, 39 (2d Cir. 2000)).
A plaintiff and his comparators are not similarly situated where, for exathpgle differ in
experience, tenure, or other factors that typically affect an employee’s g Gimpson v.
Metro-North Commuter R.RNo. 04¢ev-2565, 2006 WL 2056366, at *7 (S.D.N.Y. July 20,
2006) ¢iting DeJesus v. Starr Technical Risks Agency, Mo. 03€v-1298, 2004 WL 2181403,
at *9 (S.D.N.Y. Sept. 27, 2004(“to be ‘similarly situated,” employees must be substantially
similar as to specific work duties, education, seniority, and performanceyhetaf which
affect an employee’s rate of paytf. Mandell 316 F.3d at 379 (plaintiff adduced sufficient
evidence that comparators were similarly situated where they had similarcatialis and
seniority). The record is devoid of evidence demonstrating that any individuatieafts
Plaintiff's protected class were similarly situated to him. Without such sygfiaintiff cannot
indirectly demonstrate an inference of discrimination and therefore caraket out a prima

facie casef disability discrimination.
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Even if Plaintiff could establish a prima facie case of discriminabDefiendants have
sufficiently adduceevidence that they hdégitimate, nordiscriminatory reason®r their poor
evaluations and ratings of Plaintifee McPhatter v. New York Gi8009 WL 2412980, at *4-5
(E.D.N.Y. July 30, 2009) (describing Defendants’ burden of production oimoe facie case is
established) It is undisputedhat Plaintiff repeatedly failed to comply with his supervisors’
directives, violated school policies, fell short in his pedagogy, and refused assistagc
offered. Such conduct over the course of several years provided Defendants witmatkegi
non-discriminatory basis for their negative assessments of PlaiBtf. Missick v. City of New
York 707 F. Supp. 2d 336, 349 (E.D.N.Y. 2010) (plaintiff's repeated negative evaluations by
different evaluators and violations of DOE policies on several occasions providedtse
independent bases for disciplinary actioniagfaplaintiff). BecausdPlaintiff has not proffered
anyevidence to demonstratigat the Defendants’ legitimate reasons for their assessments were
merepretext,Plaintiff’'s discrimination claim under the ADA and NYSHRL woulthve tobe
dismissed even if theyere not already collaterally estopped.

So, too, would the Court dismiss Plaintiff's NYCHRL discrimination claifhe
NYCHRL makes it an unlawfuiscriminatorypractice for an employer to discharge an
employee because of the actual or percedisdbility of that individual. Spiegel v. Schulmann
604 F.3dd 72, 82 (2d Cir. 201@uoting N.Y. City Admin. Code § 8-107(1)(a))s with
federal and NYSHRL claims, courts evaluating claims of discrimination undédYCHRL
apply the three-step burdehHsing McDonnell Douglagramework. Williams v. Regus Mgmt.
Grp. LLC, 836 F. Supp. 2d 159, 171 (S.D.N.Y. 2011). Within that framework, however, the
court must undertake a separate analysis to address the NYCHRL'’s “uniquéelyabdoa

remedial purposes, which go beyond those of counterpoint state or federal cisilavwght’ 1d.
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(quotingWilliams v. New York City Hous. AutB72 N.Y.S.2d 27, 30 (1st Dep’t 2009FEven
with this broad remedial purpose in mind, the Court nevertheless finds that the record does not
support the inference of discrimination necessary to sustain PlaintffZHRL claim.
Accordingly, were it not already barred by collateral estoppel, the Coutthvalso find that
Plaintiff's NYCHRL discrimination claim failedn the merits.

B. Discrimination Based on Failure to Accommodate

Plaintiff's claim that Defendantiscriminated against him by failing to accommodate his

disability also failson the merits As with Plaintiff’'s other discrimination claims, failure to
accommodate claimsnder the ADA and NYSHRAre also subject to tidcDonnell Douglas
burdenshifting analysis.Sista v. CDC Ixis North Am., In@45 F.3d 161, 169 (2d Cir. 2006)
(affirming district court’s grant of summary judgment on plaintiff's ADA claind) plaintiff
makes out a prima facie casiefailure to accommodate under the Ab# establishing: (1) the
employer is subject to the ADA,; (2) the plaintiff was disabled within the meaniting &DA;
(3) the plaintiff was otherwise qualified to perform the essential functions githisvith or
without reasonable accommodation; and (4) the plaintiff suffered an adverss/erapt action
because of his disabilityd. The analysis for a claimof failure to accommodate under the
NYSHRL is substantially the sam@iola v. Malverne Union Free Sch. DisNo. 15€v-64,
2017 WL 3917018, at *8 (E.D.N.Y. Sept. 5, 2017) (cit@@sseus v. Verizon N.Y., In€22 F.
Supp. 2d 236, 351 (E.D.N.Y. 2010)) (noting that, except only for differing language in the
definition of a “disability,” which is not relevant in this case, “the analysishe[] other
elements [of a failure to accommodate claim under the NYSHRL] is identical toahesia

under the ADA).
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Here,Plaintiff made hidirst request for accommodations on September 5, 20I3s (

56.1 1 59.) On October 10, 2013, Plaintiff was granted the accommodattargrad air
conditioning in dirst-floor classroom, a rolling walker, and a teaching stool with wheels, and he
was informed that he would not be required to escort students or accompany them on school
trips. (d. 1 63) Although Plaintiff does not dispute that he received accommodations, he
contends thathie accommodations he received were inadequébefs.’ Reply56.1 {1 145-50.)
With respect to air conditioning)laintiff testified that the only year he did not have air
conditioning in his classroom was in the 1998-186800l yearywhich wasoutside of the

relevant time period.Id. 11133, 243Wolin Decl. Ex. 1 at 90:16-24.) Plaintiff complains,
however, that the central air did not work properly and that he did not receive a portable ai
conditioner after requesting one. (Defs.” Reply 3@114€-50.)

Yet, theADA “does not require the employer to provide every accommodation a disabled
employee may request,” nor does it “obligate the employer to meet the persbeadmres of
disabled employees.Robinson v. Roosevelt Union Free Sch. Didt. 10-cv-384, 2012 WL
1980410, at *9 (E.D.N.Y. May 31, 2012) (quotiSgalera v. Electrograph Sys., In848 F.

Supp. 2d. 352, 368 (E.D.N.Y. 2012) aRdffaele v. City of New Yqrklo. 00€v-3837, 2004 WL
1969869, at *16 (E.D.N.Y. Sept. 7, 2004)). Rather, “[aJccommodations need only be sufficient
to meet the jobvelated needs of the individual being accommodat&affaele 2004 WL

1969869, at *16;)see also Turowski v. Triarc Companies,.lnt61 F. Supp. 2d 107, 111
(S.D.N.Y. 2011) (quotingValtzer v.Triumph Apparel Corp No. 09 Civ. 288, 2010 WL

565428, at *6 (S.D.N.Y. Feb. 18, 2010Q))ternal ciations and quotations omittefEmployees

" Notably, Defendants also accommodated Plaintiff's requests even befoilhea formal request for
accommodations by, for example, providing him with an easel in Ma® #tat would allow him to write sitting
down. (Pl.’s 56.1 1 37.)

29



are not entitled to hold out for the most beneficial accommodation, and [an] employer need not
offer the accomnmuation that the employee prefers. Instead, when any reasonable
accommodation is provided, the statutory inquiry ends.”). Plaintiff has not demah$itiate
Defendants’ accommodations were inadequate or unreasonatiliethat Plaintiff was
dissatisfied with themKrinsky v. AbramsNo. 01CV5052, 2007 WL 1541369, at *13 (E.D.N.Y.
May 25, 2007) (“However, under tidDA, ‘an employee has no right to any particular
accommodation, but merely to a reasonable accommodation.”) (qudtomgpsorv. City of

New YorkNo. 03 Civ. 4182, 2006 WL 24576%it, *5 (S.D.N.Y. 2006) (noting that “under the
ADA, ‘an employee has no right to any particular accommodation, but merehgés@nable
accommodation[,]”” and finding that, althouglamtiff was dissatisfied witla particular
accommodation, he produced no evidence to show that the steps taldaruadts were
inadequate, andefendants reasonably accommodadieghtiff), aff'd, 305 F. App’x 784 (2d Cir.
2009).

There may be a question of fact as to whether the central awavksg properlyat all
times. Even drawing this inference in favor of Plaintiff, however, his failueetommodate
claim would nonetheless fail. That Blaintiff cannot prove that he was otherwise qualified to
perform the essential functions of his job, with or without reasonable accommod8igig.445
F.3d at 169 (outlining prima facie cas@his deficiencyaloneis fatal to Plaintiff's claim.The
record demonstrates thaefendants repeatedly sought to provide Plaintiff with additional
supportbecausdne was struggling pedagogically. Not only did Defendants refer Plaintifsto M
DeJean for additional help, but they also encouraged him to enroll in the PIP Plus program.
(Mcintosh Decl. Ex. X at D001336.) Plaintiff refusbdfendants’ offers of assistance. (Pl.’s

56.1 1 69.)Further, Plaintiffreceived multiple complaints from parents regarding his teaching

30



and comportment among students. (Pl.’s 56.1 {{ 15, 30; Befsly56.1 1 195.)He submitted
work plans and administrative paperwork long after the deadlines had passed, or nevemhanded i
his work at all. (Pl.’s 56.1 {1 23, 50.) Based on the undisputedafatt®cordPlaintiff has not
demonstrated that he wagsalified with or without accommodation, and indeed, his repeated
failure to meet the demands of his position shows that he was not qualified. Acgording
Plaintiff fails to make out a prima facie case of disability discrimination on a thééajure to
accommodatender the ADA and NYSHRL

Plaintiff's NYCHRL failure to accommodate claim fails for the same reasSnswden
v. Trustees of Columbia Universiyl2 F. App’x 7, 10 (2d Cir. 201%ummary order)
(evaluating NYCHRL claims separately aaffirming dismissal of NYCHRL failure to
accommodate claim on summary judgment). Even construing Plaintiff's claimdlym his
favor, as the Court nsti when evaluating NYCHRL clainthe Court still find that Plaintiff
could not have performed the essential functions of his position, with or without reasonable
accommodationld. Therefore, Plaintiffs NYCHRL failure to accommodate claim also fails on
the merits.

1. Retaliation
A. ADA and NYSHRL

Plaintiff's retaliation claims also fail on the merit&s with Plaintiff's discrimination
claims, claims of retaliation under the Alxd NYSHRLare examined under tihdcDonnell
Douglasburden shifting testCampbell v. New York City Transit Authori88 F. Supp. 3d 148,
174 (E.D.N.Y. 2015)summary orderjapdying McDonnell Douglagramework to retaliation
claims under Title VII, ADEA, and ADA)aff'd, 662 F. App’x 57 (2d Cir. 2016Hernandez v.

Hampton Bays Union Free Sch. Djdto. 12¢€v-789, 2015 WL 667844, at *5 (E.D.N.Y. Feb.
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13, 2015) (applying sameaimework to NYSHRL).At the first step of this test, a plaintiff must
establish a prima facie case of retaliatiéincher v. Depository Trust & Clearing Corb04
F.3d 712, 720 (2d Cir. 2010). A plaintiff may do so by demonstrating that (1) he engaged in
protected activity; (2) the employer was aware of the activity; (3) théogagsuffered a
materially adverse employment action; and (4) there was a causal conneaetieenbitte
alleged adverse action and the protected acfiviBampbel] 93 F. Supp. 3d at 174.

Thereis no dispute that Plaintiff engaged in protected actlwtyiling various
complaints against the Defendants, including complaints with the @E®&EOC|n state court,
and in federal court. There is also no dispgh# Defendants were aware of that activity.
Further, bere is no “bright line” rule with respect to what constitutes an adverse engioy
action for purposes of a retaliation claifiincher, 604 F.3d at 721. However, a plaintiff
bringing a retaliation claim mushow that a reasonable employee would have found the
challenged action materially adverdgurlington N. & Santa Fe Ry. Co. v. Whi&8 U.S. 53,
67-68 (2006). This means that the adverse action was not trivial and would detenalbikeas
person from engaging in protected activitgl. at 6768. Citing this more generous standard,
Plaintiff refers to a “long litany” of conduct by Defendants, but makes péaticention of the
unsatisfactory observations, negative letters to file, and counseling memdrainDafendants
gave Plaintiff. (Pl.’'s MemOpp. Mot. Summ. 20-22, ECF No. 43 The Court agrees that
these actions are sufficiently adverse.

Plaintiff must still demonstrate a causal connection between his protected activities a

any adverse employment actions he sustaideplaintiff may establislsuch a causal

8 The Second Circuit has not yet decided whether a plaintiff must prowéoftitausation in ADAretaliation
claims, as one must when bringing a retaliation claim under TitleGdmpbell v. New York City Transit Authority
662 F. App’x 57, 60 n.3 (2d Cir. 201&ummary order)
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connection either through direct evidence of retaliatory animus or inditeodiygh
circumstantial evidenceButler v. Pottey No. 06€v-3828, 2009 WL 804722, at *9-10 (E.D.N.Y.
Mar. 26, 2009). The record is devoid of any direct evidence of retaliatory animus. F@ieexam
there is no evidence that Defendants threatened Plaintiiide comments that would indicate
that Defendants had any retaliatory moti8ee Douglas v. Hip Centralized L&ervs, Inc,
No. 03¢v-205, 2005 WL 1074959, at *3 (E.D.N.Y. Apr. 29, 2005) (collecting cases and finding
no direct evidence of retaliagpanimus where plaintiff did not adduce evidence of retaliatory
statements)¢f. Mandel] 316 F.3cat 383 (direct evidence of retaliatory animus found where
termination letter stated that plaintiff was being moved for having “braneeehtire
departmenas racists and ar8emites”);Riisna v. Am. BroadCo,, Inc, 219 F. Supp. 2d 568,
571 (S.D.N.Y. 2002) (finding direct evidence of retaliatory animus where emaiil $het
plaintiff was being removed from project because she had filed an EEOC chairgs Hye
company).

Where there is no direct evidence of retaliatory animus, proof of causatiorersagn
indirectly by demonstrating that the protected activity was followed gldseh retaliatory
action. Id.; Frazier v. City of N.Y. Dep’t of Corréon, No. 14€v-1224, 2016 WL 4444775, at
*4 (E.D.N.Y. Aug. 23, 2016) (citin@utts v. N.Y.C. Dep’t of Hous. Pres. & De’07 F. App’x
596, 599 (2d Cir. 2009)). The Second Circuit hasempticitly defined the outer limits beyond
which a temporal relationship is too attenuated to establish a causal relatidfrsizipr, 2016
WL 4444775, at *4citing GormanBakos v. Cornell Co-ogxtensionof Schenectady County
252 F.3d 545, 554 (2d Cir. 2001)). Howe\atstrict courts in this Circuit have “consistently
held that a passage of more than two months between the protected activity and the adverse

employment action does not allow for an inference of causatidn(tollecting caseskee also
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Clark County 8hool District v. Breederb32 U.S. 268, 273-74 (2001) (citing with approval
cases dismissing retaliation claims where there was a torémir-month gap between protected
activity and adverse employment actiovirde v. Good Samaritan Hosp60 F. Supp. 2d 552,
562 (S.D.N.Y. 2005) (“Three months is on the outer edge of what courts in this circurtizecog
as sufficiently proximate to admit of an inference of causdfon

Here,Plaintiff filed a number of OEO and EEOC complaints, grievances, atedastd
federal lawsuits against Defendants. No adverse employment action caméetedio
Plaintiff's September 23, 2010 complaint against Lena Corso, with which Honore pdiporte
assisted Plaintiff. In the months following that complaint, Plainté$ referred tdls. DeJean
for extra help on October 4, 2010, and on November 10, 2010, Plaintiff was instruct@aeto
up with a remedial plan witregard to a parent’s complaints. (Pl.’s 56.1 1 14-15.) Although
Plaintiff was reassigned to the positiof math specialist in January 2011, the Court finds that
the fourmonth gap between Plaintiff's complaint and this reassignment is too attetmated
demonstrate causatioriSee idf 16.)

Plaintiff's June 17, 2011 grvanceregarding Defendants’ faita to give him his first
choice teaching assignment cannot sud®éamtiff's retaliation clains because ifailed to put
Defendants on notice that Plaintiff was complaining of discrimination. That igritheance
made no mention of discrimination, lrather alleged a violation of Plaintiff’s collective
bargaining agreemenBee BoweilHooks 13 F. Supp. 3dt222 (stating, in Title VIl retaliation
context, that a complaint of discrimination must put defendant on notice that plaintiff is
contesting discriminatory conduct prohibited by statuk®r the ame reasagrPlaintiff’'s June 1,
2012 grievance for Defendantsilure to assign him to his requested math/science cluster

positiondoes not give rise to a cognizable claim of retaliati(®l.’'s 56.1  44.)
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Any adverse actions following Plaintiff's July 13, 2011 EEOC complaint are too
temporally remote frorhis protected conduct to be actionable. Indeed, the first legally
cognizable adverse action subsequent to the July RBOKC filingdid not occuuntil Honore’s
negative performance review of Plaintiff on January 10, 2012. The other purportecadvers
actions, such as one parent’s October 17, 2011 request that her chbittblbed from Plaintiff's
class cannot be imputed to Defendanttd. {[ 24) Similarly, the negative evaluation that
Plaintiff received following his December 5, 2012 and June 27, 2013 EEOC comptaats=d
four months or more after Plaintiff filed those complaints. {1 52, 57.)Because they are
temporally attenuated, thesemplaintscannotsustain a prima facie case of retaliation.

In contrast with the abowexamplesthe terday period between Plaintiff's January 9,

2012 state court complaint against Defendants and the January 19, 2012 letter from Honore is
sufficiert to establish a causal connection. In that letter, Homattaned concerns regarding a
January 10, 2012 observation and informed Plaintiff that he would be observed again in the near
future (Id. 1 28.) As a consequence, Plaintiff weferred forextra help. [d. 11 2829)

Because the scope of actions that may be materially adverse for purposeal@tenetiaim is
broader than those prohibited for purposes of a discrimination claim, the Court witbedhst
January 19, 2012 lettassan adverse actiorSee Bowei#iooks 13 F. Supp. 3d at 224-29
(counseling memorandum and other actions, including negative evaluations, assumed to be
adverse actions for purposes of retaliation claBpaulding v. New York City Dep’t of Educ.

2015 WL 12645530, at *43 (E.D.N.Y. Feb. 19, 2015) (construing negative evaluations following
protected activity as adverse employment action in retaliation comepoyt and
recommendatioadopted 2015 WL 5560286, at *1 (E.D.N.Y. Sept. 21, 2015he January 19,

2012 letter was issued only ten days after Plaintiff filed his state courfaamprherefore,
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Plaintiff arguably has made out a prima facie case of retaliation with respkat tmmplaint
Similarly, with respect to Plaintiff ©ctober 24, 2013 federal complaint in the instant case,
Plaintiff received one negative evaluation every month during the three moritfadldveed.
(Pl’s 56.1 11 64-67.) For the same reasons, the Court construes Plaintiff's No2é&pt3,
December 5, 218, and January 6, 20®4aluations asupportinga prima facie case of
retaliation.

Once a plaintiff makes out a prima facie case of retaliation, a presumption atticatali
arisesand the employer must articulate a legitimate -redaliatory reason for the challenged
action. Fincher, 604 F.3d at 720. If the employer succeeds in doing so, then the presumption of
retaliation dissipatesnd the plaintiff must show that the nataliatory reason was pretextual.
McPhatter v. New York City378 F. App’x 70, 72 (2d Cir. 2018ummary order) Here,
althoughPlaintiff has made out a prima facie case of retaliation with respect to hisyl@nua
2012 state court complaint and October 24, 2013 federal court compleiahdants have met
their burden of pesuasion in articulating a legitimate, ndiscriminatory reason for their
evaluations of Plaintiff Specifically,the record demonstrates that Defendants consistently made
efforts to work with Plaintiff, giving him extensions on assignments, which hencaily
handed in late, as well as professional development opportunities that he refuse86.(1|%
23, 50, 69.)Plaintiff has not demonstrated that these reasons were mere pretext. Temporal
proximity alone is insufficient to show that Defendants’ metaliatory reasons were pretextual.
Trane v. Northrop Grumman Cor®4 F. Supp. 3d 367, 381 (E.D.N.Y. 2015) (granting
summary judgment on retaliation claim, reasoning that temporal proxatoity failed to
support pretext). Further, Plaintiff's conclusory assertions thadlisagreeswith the negative

evaluations are also insufficient to demonstrate preteae id(rejecting Plaintiff's argument
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that negative feedback was falsé)s sich, the Court finds that summary judgment would be
warranted as to Plaintiffs ADA and NYSHRL retaliation claieven if they were not already
collaterally estopped
B. NYCHRL

Although the same burdestifting test applies to retaliation claims brought under the
NYCHRL, courtsmust analyzesuch claimseparately and independently fréederalandstate
law claims, broadly construing the NYCHRL'’s provisions in favor of plaintdfthe extent that
such a construction is reasonably probaba.Chen Chen v. City Uniwf New York805 F.3d
59, 75 (2d Cir. 2015) (dismissing NYCHRL retaliation claim on summary judgme&hg.
NYCHRL protects Plaintiffs who oppose any practice the law forbids from cofréasonably
likely to deter a person engaging in such actidd.’at 76 (quotingMihalik, 715 F.3d at 112).
As discussed more fully above, the Court has already determined that Piaakigout a prima
facie case of retaliatiofor the filing of his state court complaint and October 24, 2013 EEOC
complaint. Ugactz v. United Parcel Service, Inblo. 10ev-1247, 2013 WL 1232355, at *21
n.38 (E.D.N.Y. Mar. 26, 2013) (reasoning that Plaintiff met NYCHRL retaliation stdwdzere
stricter ADA and NYSHRL standards were satisfied@is is sufficient to establish a prima facie
case of retaliation under the NYCHRL.

Notwithstanding the fadhat Plaintiffhas established a prima facie case of retaliation
under the NYCHRL, summary judgment would still be warrant&slwith Plaintiff's federal
and state claims, once a prima facie case of retaliation is established, the biditsieadhio
the plaintiff to demonstrate that the proffered reason was actually pr&pam v. New Yor€ity
Dep't of Educ. No. 11€v-1628, 2011 WL 4899923, at *4 (E.D.N.Y. Oct. 13, 2011) (dismissing

retaliation claims under Title VII, NYSHRL, and NYCHRLJ.he Court finds that summary
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judgment would bevarranted as to Plaintiffs NYCHRL retaliation claims for the same reasons
articulated above, namely, that Defendants have demonstrated that Plaintiiabnstruggled
to improve his pedagogy, refused help, and failed to foll@DOE's rules. See Ryan2011
WL 4899923, at *Hplaintiff's continued deficienciegrovided legitimate, nonetaliatory reason
for termination). Plaintiff has not come forward with any evidence denadimgtipretext.
Accordingly, even if the Court had determined that ¢kagm was not collaterally estopped, it
would grant Defendant’s motion for summary judgment as to Plaintiff's NYCEIRIms

V. Hostile Work Environment

A. ADA and NYSHRL

The Second Circuit has ngetexpresslydecided whether a hostile work environment
claimis cognizable under the ADA, but has assumed, without holding, thatSees.e.g.
Flieger v. Eastern Suffolk BOCE&)17 WL 2377853, at *3 (2d Cir. June 1, 2017). When
evaluating such claimspurtsemploy thesame standard applied in Ttle VII cases Mazur v.
New York City Dep’'t of EQucs3 F. Supp. 3d 618, 637 (S.D.N.Y. 201aj,d 621 F. App’x 88
(2d Cir. 2015). Hostile work environment claims brought under the NYSHRL are likewise
evaluated under the same stand&@de, e.g., Conklin v. County of Suff@&9 F. Supp. 2d 415,
424-25 (E.D.N.Y. 2012) (stating that NYSHRL hostile work environment claimsvateated
under Title VII standard).

To prevail on a hostile work environment claim unttex ADA or NYSHRL,a plaintiff
must show that severe “discriminatory intimidation, ridicule, and insult” permbaated
workplace, altering the conditions aslemployment and creating an abusive work environment.
Howley v. Town of Stratfor@17 F.3d 141, 153 (2d Cir. 2000) (quotidgrris v. Forklift Sys,

Inc.,, 510 U.S. 17, 21 (1993)). @aintiff must generally identify more than episodic incidents
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and demonstrate that the complained-of conduct was pervasive, continuous, and concerted.
Alfano v. Costellp294 F.3d 365, 374 (2d Cir. 2002). Isolated incidents, unless very serious, do
not meet the threshold of severity or pervasivenksNor will complaints about ordinary
managerial decisions satisfy this standadawford-Bey v. N.Y. & Presbyterian Hosplo. 08-
cv-5454, 2011 WL 4530193, at *8 (S.D.N.Y. Sept. 30, 2011).

Further, t is axiomatic that a plaintiff must demonstrate that the conduct occurred
because of his membership in a protected clBsswn v. Hendersqr257 F.3d 246, 252 (2d Cir.
2001) (finding of hostile work environment in gender discrimination context required
demonstration that conduct occurred because of plaintiff's Béeqying v. MaxMara USA, Inc.
644 F. Supp. 2d 247, 262 (E.D.N.Y. 2009) (“Although the incidents comprising a hostile work
environment claim need not make reference to any trait or condition on the bakislofive
discrimination has occurred, they must occur under circumstances in which thatscale
reasonably be interpreted as having taken place on the basis of that trait aorcdrfofiternal
guotation marks omittefl) An environment thatrises from personal animosity without a
connecton to a plaintiff's protected trait is not actionabkxinsky, 2007 WL 1541369, at *9-10
(quotingWhite v. Fuji Photo Film USA, Ine134 F.Supp. 2d 144, 154 (S.D.N.Y. 2006

B. NYCHRL

Hostile work environment claims brought under the NYCHRL are evaluated under a
more lenient standardJnlike its federal and state counterparts, the NYCHRL “allows liability
to attach for harassing conduct that does not qualify as severe or pervasaeiiig 644 F.

Supp. 2d at 268Instead the primary issue in asssang a NYCHRL hostile work environment
claim is whether the plaintiff was treated less well than other employees detdus disability.

See id(assessing whether Plaintiff was treated less well because of protected dstcaicter
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evaluating NYCHR hostile work environment claim). Therefore, summary judgment should
normally be denied if there exist triable issues of fact as to whether such tcoocluted. Id.
(quotingWilliams, 872 N.Y.S. 2cat 39). Howeverthe NYCHRL is “not a general civily

code,” and as such, it does not impose liability for “petty slightdrivial inconveniences.’ld.;
accordMihalik, 715 F.3dat 109-11.

Plaintiffs memorandum of law does not explicitly identify the conditionscidents
purportedlygiving riseto a hostile work environmenRatherhe refers th€ourt to his Rule
56.1 opposition, contending that he has “allege[d] a panoply of allegations supporting his claim”
that go “far beyond actions ‘to document and correct plaintiff's steady decpeifigrmance’ . .

. as[D]efendants would have us believe.” (Pl.'s Mem. 24-Z33intiff proffers among other
things,thathe was subjectet “strict scrutiny” and was observed far more frequently than his
fellow teachers.(Defs.’ Reply56.1  254.) Platiff also maintains that Defendants “threatened”
him, (id. § 29), issued “false’teports and observationg].(f 219),“encouraged” parents to
request that their children be transferred out sichass(id. 1 248), “sought to undermine” him,
(id. 1 241), failed to provide him with pedagogical suppadt,{[ 218), encouraged students to
falsely testify againgtim, (id. 1 204), and gave him feedback in a “critical fashiond. § 200.)
However these claims are not substantiated by admissuidieece in the record. Further, even
if the record supported any of these contentions, there is no support in the recelalitiét

was treated worse than other teachers because of his disdfgitging 644 F. Supp. 2d at 264
(dismissing hostile wrk environmentlaimswere there was no basis to conclude that any
mistreatment was based on protected characteriséie)also Alfand294 F.3cat377 (“Everyone
can be characterized by sex, race, ethnicity, or (real or perceived) disabdityaaly bosses are

harsh, unjust, and rude. It is therefore important in hostile work environment casdsde exc
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from consideration personnel decisions that lack a linkage or correlation taithealground of
discrimination. Otherwise, the federal courtd Wwécomea court of personnel appeals.”).
Accordingly, Plaintiff's hostile work environment claims under the ADA, MR%, and
NYCHRL are dismissed.
CONCLUSION
For the foregoing reasons, Defendant’s motion for summary judgment is grartsed |
entirety. The Clerk of the Court is respectfully requested to enter priigmaccordance with

this Memorandum and Order and to clbs¢h cases

SOORDERED:

/s/ LDH
LASHANN DEARCY HALL
United States District Judge

Dated: Brooklyn, New York
SeptembeB0O, 2017
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