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UNITED STATES DISTRICT COURT FORONLINE PUBLICATION
EASTERN DISTRICT OF NEW YORK

KEVIN McCABE, Individually and on Behalf
of All Others Similarly Situated
MEMORANDUM
AND ORDER

- Versus - 13£V-6131

Plaintiff,

CARIBBEAN CRUISE LINE, INC. et aJ.

Defendard.
APPEARANCES:
TODD C. BANK
119-40 Union Turnpike
4th Floor

Kew Gardens, New York 11415
By: Todd C. Bank
Attorney forPlaintiff
GREENSPOONER MARDER, P.A.
200 E. Broward Blvd.
Suite 1500
Fort Lauderdale, FL 33301
By: Jeffrey Blackman
Attorneys for Defendants
JOHN GLEESON, United States District Judge:
Kevin McCabe brings this action individually and on behalf péitative class
allegingthat defendants violated provisions of freeephone Consumer Protection Act, 47
U.S.C. 8§ 227et seq, (the “TCPA”) and New York General Business LEANMYGBL") § 399-
p(3)(a) by making call(or caugng a call to be maddo his cellular telephone usiag
automatiedialing mechanism with a prerecorded message offering a “free cruise” in exchange

for completing a survey. He also asserts a claim for breach of contract babedatbegation

that thecruiseoffered in the calis not actually free. McCabe claims that defendants are
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responsible for “millions” of identical or very similar calls made to indivigitlaroughout the
country. Defendantelebration Cruise Line, LLC, Celebration Cruise Line Management, LLC,
Celebration Cruise Operator, Inc., National Travel Services, Inc., Resarts, Inc., and
Vacation Ownership Marketing Tours, Inc. move to dismiss the complaint for lacksoihpé
jurisdiction All defendants move to dismiss the compl&ontfailure to state a claim. In the
alternative, defendantsove for a stay of the capending the resolution dfvo otheractionsin
the Eastern District of New York that they viewsasstantlly similar to this action heard
oral argument on May 30, 2014. For the reasons stated below, defendants’ motion to dismiss for
failure to state a claim is granted as to the claims against all defendants@xclepéan Cruise
Line;! defendants’ maon to dismiss the breach of contract claim as to all defendants is also
granted. Defendants’ motion to stay is denied.
BACKGROUND

McCabe’s amended complaint alleges the following facts, which | assume to be
true for the purposes of this motioBeeHarris v. Mills, 572 F.3d 66, 71 (2d Cir. 2009).

Defendants National Travel Services, Plaza Resorts, The Berkley Group, and
Vacation Ownership Marketing Tours (the “Vacation Marketers”) or thosepgron their
behalf, have placed “millions” of “free cruise robocalls” to cellular and resaléatephone
lines offering a “free cruise” in exchange for completing a survey. @ompl. I 35, ECF No.
19. The Vacation Marketers promote the sale of vacation and timeshare paclaggs thr
presentations that individuals who accept the “free cruise” offer are requia¢tend.Id. 1 30
31. Defendants Caribbean Cruise Line, Inc., Celebration Cruise Line, LL€hr@gbn Cruise

Line Management, LLC, Celebration Cruise Operator, Inc. (the “Cruisea@pg’) provide the

! Because altlaims against the defendants moving to dismiss the complaintgnit® Rule

12(b)(2) are dismissed for failure to state a claim, | do not reach the fsshetber the complaint alleges facts
sufficient for the Court to exercise personal jurisdictisardhese defendants.
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cruises offereah the fee cruiseobocalls. Id. 11 2729. The free cruise robocalls “are made
pursuant to contracts to which Caribbean Cruise Line is a pddy 29.

On or about September 23, 2013, McCabe, a New York residefit] 6,
received a free cruise robocal his cellular telephon&hich has a New York area codel. 11
38, 40. The automated recording encouraged McCabe to “press 1” to take a “free cruise survey
Id. § 35. After pressing “1” on his phone, McCabe was presented with a survey, which he
completed.Id. 11 35, 39. McCabe had not given any of the defendants permission to call his
telephoneid. 1 42, andhe recordinglid not state at the beginning of the call the eafthe
person responsible for placing the call, or state at the end mddbelingthe name, address, or
phone number of the person responsible for the thIN 36-37.

Despite the promise of a “free” cruise in exchange for completing the survey
Caribbean Cruise Line’s websgbows there are several charges for the cruise, including
“required charges” of $59 per person for “port charges” and “government texell as $12
per person per day in “fuel fees” if the price of light sweet crulie bsted on the New York
Mercantile Exchange Index (“NYME?”) at over $40 per bafrelt the bottom of the webpage, in
bold, is the disclaimer that “This advertising material is being used for thegeuopb soliciting
sales of a vacation ownership pland. The other Cruise Operator defendasitarge identical
or very similar fees foihte supposedly “free” cruisesd.

According to McCabe, “thousands” of substantially identical calls have been
made by thelefendants to New York and ndiew Yorktelephone numbers belonging to

individuals who have not consented to being contacted by the defenitafi$.4142. In

2 McCabe notes that the price of sweet light crude has not been listed below $4drekeon the

NYME for the past eight yeardd.  46.



addition, the same “free cruisdsdve been madavailable to the general public, without the
need to complete the surveld. § 49
McCabe contends that the Cruise Operators benefit financially from individual
who take a cruise as a result of receiving a free cralsacall,id. § 54, and that the Vacation
Marketers benefit financially from indiduals who end up buying a tisteae property after
being required to attendtimeshare sales presentation as part of the “free cruige’55. All
defendants, according to McCalere aware of thegebocalls, approved their use, and
intended the calls to benefit them financiallg. I 57.
DISCUSSION
A. Failure to State a Claim
1. The Standard of Review
To survive a motion to dismiss pursuant to Rule 12(b)(6), a complaint must allege
sufficient facts to state a claim to relief that is plausible on its fasacroft v. Iqbgl556 U.S.
662, 678 (2009)Bigio v. Coca-Cola C9.675 F.3d 163, 173 (2d Cir. 2012n making this
determination, a court should assume all p&#hded allegations in the complaint to be true
“and then determine whether they plausibly give rise to an entitlement td’rédjbal, 556 U.S.
at679 see also Bell Atl. Corp. v. Twomp§50 U.S. 544, 555 (2007) (“Factual allegations must
be enough to raise a right to relief above a speculative level . . . on the assumpadrhbat
allegations in the complaint are true (even if doubtful in fact).” (interndlaitamitted))
However,“the tenet that a court must accept as true all of the allegations contaaed in
complaint is inapplicable to legal conclusioridireadbare recitals of the elements of a cause of

action, supported by mere conclusory statements, do not suffgtgal, 556 U.S. at 678.



2. Analysis

a. “Lumping” Defendants

Defendants argue that the amended complaint impermissibly “lumps” the
defendants together and fails to plausibly pleadehah of thelefendantsvas responsible for
thetelephone call received by McCabéagree. The complaint contaiosly conclusory
allegations thathe defendant Vacatiddarketers engagkin the unlawful conduct alleged in the
complaint “with the authorization of, and in concert with, the Cruise Operators,” Am. CHhmpl
32, ECF No. 19, and that the Vacation Marketers “or those operating on their behalf, hagte plac
millions of ‘Free Cruiserobocalk.” Id. § 35. Theseallegations are insufficiend state a
plausibleclaim against these defendan8eeCellco P’shipv. Plaza Resorts IndNo. 12CV-
81238, 2013 WL 5436553, at *6 (S.D. Fla. Sept. 27, 2(fir8)ing allegations that “the
[defendants] are ‘affiliated’ and ‘aat concert’ with each other . . . simply too conclusanyd
granting motion to dismiss)

The complaint does allege, however, that “[t|he ‘Free Cruise’ Robocalls are made
pursuant to contracts to which Caribbean Cruise Line is a party.” Am. Compl.  29/&EQB.
This specificallegation, in conjunction with the more general allegations contained in the
complaint, is sufficient to plausibly plead a claim against Caribbean Cruis€¢‘CiGL").
Accordingly, the claims against all the defendants exCélit are dismissed for failure to state a
claim.

b. Sufficiency of th& CPA and\NYGBLClaims

McCabe alleges th&CL violated 88 227(b)(1)(A)(iii) and 227 (b)(1)(B) of the
TCPA andNYGBL § 399-p(3)(a). Section 227(b)(1)(A)(iii) makes it unlawful for any person:

to make any call (other than a call made for emergency purposes or made with
the prior express consent of the called party) using any automatic telephone



dialing system or an artificial or prerecorded vaice to any telephone number
assigned to a paging service, celiuklephone service . or any service for
which the called party is charged for the call .

47 U.S.C.A. 8 227(b)(1)(A)(iii). Section 227(b)(1)(B) makes it unlawful for any person:
to initiate any telephone call to any residential telephone line using an artificial o
prerecorded voice to deliver a message without the prior express consent of the
called party, unless the call is initiated for emergency purposes or is texkyp
rule or order by the Commission . . ..

47 U.S.C.A. 8 22(b)(1)(B). Finally, NYGBL § 399-p(3)(a) provides, in pattiat:

Whenever telephone calls are placed through the use of an automatic dialing
announcing device, such device shall do all of the followjapstate at the
beginning of the call the nature of the @aid the name of the person or on whose
behalf the message is being transmitted and at the end of such message the
address, and telephone number of the person on whose behalf the message is
transmitted, provided such disclosures are not otherwise prohibitedtricted

by any federal, state or local law . . . .

N.Y. Gen. Bus. Law § 39p(3)(a).

CCL contendghat McCabe'sSTCPA claims must be dismissbdcause vicarious
liability is unavailable‘as a matter of lalwunder the relevant subsections of § 227(b), which
make it unlawful to “make” and “initiate” the prohibited chilt do not specifically reference
“on behalf of” liability. Defs. Mem. in Supp. of Mot. to Dismiss, ECF No. 23, atfiis
argument is unavailingl recently held in a very similar case agai@€§iL that traditional
vicarious liability principles apply to actions brought under the TCB&e Bank v. Caribbean
Cruise Line, Inc(“Bank 1) , No. 12CV-584,at 2223, ECF No. 49 (E.D.N.Y. August 26,
2013),adoptedSept. 30, 2013. The thorough Report and Recommendation prepared by
MagistrateJudgeVera Scanlonwhichl adopted concluded that traditional principles of

vicarious liability applyto actions brought under the TCBAcause any other interpretation

would allowcompanies “to evade TCPA liabilitgimply by “creative contracting.’ld. at 23.

3 InBank | CCL wasrepresented by thettorneys who representiiit this actionand thepro se

plaintiff in that case, Todd C. Bank, is McCabe’s counsel in this action.
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This conclusion is consistent with other catbed havealsoheld that vicarious liability is
applicable to actions brought under 8§ 227(Im)Birchmeier v. Caribbean Cruise Line, Infor
examplethe court denied a motion to dismiss premised osdnge argumeradvanced here,
i.e., thatthe defendantsould not be liable under the TCPA because they had contracted with
some other party tmitiate theunlawful callsfor them. 2012 WL 7062748, at *3 (N.D. Ill. Dec.
28, 2012) see alsarhomas v. Taco Bell CorB79 F. Supp. 2d 1079, 1084-85 (C.D. Cal. 2012)
(holding thatwhile stattory “on behalf of” liability —which amountgo a strict liability standard
—is not applicable under § 227(b)(1)ngeal tort vicarious liabilityequiringevidence of agency
and controls applicableto suchactiong; Mey v. Pinnacle Sec., LL.2012 WL 4009718, at *4-5
(N.D. W.Va. Sept. 12, 201Z3ame).

CCL argues in the alternatitieat even if vicarious liability is available under 8
227(b), McCabe has not sufficiently pled facts to support a plausible claim of duititylial his
argument also fails. While McCabe’s allegation thatfitbe cruiserobocall was made pursuant
to a contract to which CCL is a party is sgais conjunction with the other allegations
contained in the amended complatrguffices td‘nudgé€’ his claims against CCLdcross the
line from conceivable to plausible . . . Twombly 550 U.S. at 570.

CCL also assestthat McCabe hasot sufficiently pled that the call in question
was made usinfan automatic telephone dialing system or an artificial or prerecorded asice
required by the TCPA or amtitomatic dialineannouncing deviceas required by NYGBL §
399p(3). I conclude howeverthat McCabe’s allegati@that the call he received contained a
“prerecorded message” and was made by an “automialiog mechanism,” Am. Compl. | 2,
ECF No. 19 aresufficientto plausibly state a claim under these statu@aims based on

alleged violations of the TCPA &NYGBL § 399p3 need not be plewith particularity. See



Robinson v. Midland Funding, LL®lo. 10€V-2261, 2011 WL 1434919, at *1 (S.D. Cal. Apr.
13, 2011)denying a motion to dismiss for failure to state a claim where plaintiff's pleading
regarding the use of an automatic telephone dialing system or artifigiggrecorded voice was
nearly identical to the instant allegatioReyes v. Saxon Mortge!Ss., Inc., No. 09CV-1366,
2009 WL 3738177at*4 (S.D.Cal.2009)(same).
c. Breach of Contract
CCL alsoargues thatMcCabe fails to plausibly allege a claim for breach of
contract. | agree. To state a claim for breach of contract under New York éaplaintiff must
adequately allege each of the following elements: “(1) the existence of an agrd@nent
adequate performance of the contract by the plaintiff, (3) breach of contréet Befendant,
and (4) damages.Harsco Corp. v. Segud1 F.3d 337, 348 (2d Cir. 1996ge also Fischer &
Mandell, LLP v. Citibank, N.A632 F.3d 793, 799 (2d Cir. 201Vith regard to the existence
of a contract, the New York Court of Appealss explainethat:
To create a binding contract, there must beaaifestation of mutual assent
sufficiently definite to assure that the parties are truly in agreement \sffateto
all material terms This requirement assures that the judicizan give teeth to
the partiesmutually agreed terms and conditions when one party seeks to uphold
them against the other. . The first step then is to determine whether there is a
sufficiently definite offer such that its unequivocal acceptance will gbeeto an
erforceable contract.. . [D]efiniteness as to materiatatters is of the very
essence of contract lavimpenetrable vaguess and uncertainty will not do.
Express Indus. and Terminal Corp. v. N.Y. State Dept. of Tra@%pl.Y.2d 584, 589-90 (1999)
(internal quotattn marks and citations omittedge also Sever v. Glickma98 F. Supp. 2d
267, 272 (D. Conn. 200434ma.
Applying these principles to the case at hahdcbmplaint alleges that the

prerecorded telephone call McCabe received promised that he would be “givercauigetin

exchange for completing a survey.” Am. Compl. I 2, ECF No. 19. This lone allegation, lacking



any mention ofhe specific terms of the alleged agreemisngjmply too vague and indefinite to
plausibly establish the existence of a contract between McCabe dndSeeéRoss v. FSG
PrivatAir, Inc,, No. 03CV-7292, 2004 WL 1837366, at *3 (S.D.N.Y. Aug. 17, 2004)
survive a motion to dismiss a claim for breach of contract “must denogésdkatial terms of the
parties’purported contract . . . .”). In short, the facts alleged do not support an inference that
there was an objective meeting of the minds between McCabe and CCL sufficieet iseyto
a binding and enforceable contra&eeFriedman v. SchwarfNo. 08CV-2801, 2009 WL
701111, at *9-1@E.D.N.Y. Mar. 13, 2009). Accordingly, CCL’s motion to dismiss the breach
of contract claim is grantet.

d. Class Action Claim

Lastly, defendants argue that McCabe fails to plausibly plead faaippors
class certification under Rule 23. This argument is premature; it will bessddr if and when
McCabe makes a motion for class certificatidmus, CCL’s motion to dismiss the claims to the
extent they are alleged on behalf of a class is denied.

B. Motion to Stay

Defendants also move for a stay of ttesepending resolution cd substantially
similar actioncurrently before meBank v. Caribbean Cruise Line, Inc. (“Bank JNo. 12CV-
0584 (E.D.N.Y. filed Feb. 6, 2012), and anotbkienilar actionpending before Judderic
Vitaliano, Bank v. Caribbean CruésLine, Inc.(*"Bank 11") , No. 12CV-5572 (E.D.N.Y filed

Nov. 8, 2012).McCabe’s attornein this caseTodd C. Bank, is thpro seplaintiff in each of

4 My decision to dismiss the breach of contract claim is further supporteld ®gbe’s counsel’s

representation at oral argument that therpmorded phone call only offered those who completed the survey the
opportunity “tohear about free cruisg rather than offering a free cruise outright. Tr. 231(emphasis added).
While McCabe’s counsel may not see the difference between being offered tineioiyp to hear about a free
cruise and being offered a free cruise outright, this admissithefudemonstratdsow vague and indefinite the
complaint is in regard to the alleged existence of a contract between McCabe and CCL.
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theseother actionsWhile it is true that these cases all arise from substantially similar alleged
phone calls, because the instant action involves different parties (McCabe isantyt ia pither
Bank lor Bank Il) as well as different claims (neithBank Inor Bank Ilinclude claims for
breach of contract or violation of NYGBL § 399p-3), | declinexercise my discretion to grant
a stay. SeeTrikona Advisors Ltd. v. Kdiin Chuang No. 12CV-3886, 2013 WL 1182960, at *2
(E.D.N.Y. Mar. 20, 2013}“It is within the sound discretion of a district court to enter a stay
pending the outcome aidependent proceedings that are likely to affect a case on its
calendar.”).
CONCLUSION

For the reasons stated above, defendants’ motion to dismiss for failure o state
claim is granted as to all defendants except Caribbean Cruise Line. Defenutaiots'to
dismiss the breach of contract clasrgranted. The motion for a stay is denied.

So ordered.

John Gleeson, U.S.D.J.

Dated:July 3, 2014
Brooklyn, New York
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