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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

MARINO RODRIGUEZ RODRIGUEZ,

Petitioner,

MEMORANDUM AND ORDER
13-CV-6313 (RRM)

- against -
U.S.CITIZENSHIP AND IMMIGRATION
SERVICES and ATTORNEY GENERAL OF THE
UNITED STATES,
Respondents.

ROSLYNN R. MAUSKOPF, Unitedbtates District Judge.

On November 14, 2013, petitioner MariRodriguez Rodriguez (“Rodriguez”)
commenced this action against respondemdiited States Citizenship and Immigration
Services (“USCIS”) and the Attorney Generatlué United States (toteer, “respondents”).
(Doc. No. 1.) Rodriguez, an American citizen, seeks a wrtanflamus directing “the
government” either to make a “final determinatioegarding the immigrant “visa petition” filed
by his wife, Yaniri del Carmen Jaquez (*Jaquez'hovis not a citizen, or to have Jaquez’s visa
petition forwarded from the United States Embdadyne Dominican Republic to the USCIS so
that Rodriguez may submit evidence challengimgEimbassy’s denial of her immigrant visa.

The Court ordered respondetdsshow cause why a writ afandamus should not be
issued, (Doc. No. 8), and respondents fda@sponse on May 8, 2014, (Doc. No. 13), opposing
the requested relief and arguin@tlthe petition should be dismisispursuant to Federal Rule of
Civil Procedure (“Rule”) 12(b)(1) and (b)(6).

For the reasons set forth below, respondeapsglication is granted and Rodriguez’s

petition is DISMISSED.
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BACKGROUND

This action stems from an [1-130 alien relatpegition filed by Rodiguez on behalf of his
wife, Jaquez. The purpose of an I-130 patitis simply to classify the prospectivemigrant or
foreign nationali(e., Jacquez) as a relatieéthe petitioner-citizeni fe., Rodriguez).See, e.g.,
Salemv. Holder, No. 10-CV-6588 (CJS), 2012 WL 2027097, at *1 (W.D.N.Y. June 5, 2012).
The USCIS approved the petition on Jun2@)8, whereupon Jaquez filed an immigrant visa
application with the Unite@tates Department of StdteDn August 20, 2009, a consular officer
at the United States Embassy in the DominiRapublic (“the Embassy”) interviewed Jaquez,
who admitted that, as a minor, she had attempted to enter the United States by falsely
representing that she was an American aitizBased on that admission, and pursuant to 8
U.S.C. § 1182 the Embassy denied Jaquez’s visa application.

Rodriguez asserts that he learned that his'svcase would then sent to the USCIS,
and that he would allegedly receive a letter from the US@t8ding him an opportunity to
submit evidence demonstrating why the Embassgtssibn was in errorRodriguez claims he
never received such a letfelRodriguez has ste filed this petition for a writ ahandamus

seeking the various forms of relief describedwa Respondents urge this Court to dismiss

! Rodriguez confusingly refers to both the 1-130 petitiad the immigrant visa application as the “visa petition.”

2 “Any alien who falsely represents, or has falsely repredehtmself or herself to be a citizen of the United States
for any purpose or benefit under this chapter (including section 1324a of this title) or any other Federal or State law
is inadmissible.” 8 U.S.C. § 1182(a)(6)(C)(ii)(I).

3 According to Rodriguez’s petitiomn immigration agency in Brooklyn instructed him to file another 1-130 petition

on his wife’s behalf, and Rodriguez filed a second petitidrich the USCIS approved done 14, 2011. However,

upon consulting with an organization in the Dominican Republic known as Emigrantes Unidos, as well as with a
legal specialist, Rodriguez learned that the USCIS hestl en approving that second petition because his first
petition was still deemed approved. He learned, tbat the Embassy had wrongly denied Jacquez’'s visa
application by failing to consider that she was a minoerwbkhe misrepresented hefsed an American citizen.
Rodriguez contacted the USCIS and the Embassy, requésdinhis second 1-130 petition be revoked and seeking

an opportunity to submit evidence contesting the Embassy’s decision to deny his wife's visa application. (Doc. No.
1)



Rodriguez’s petition in its entitg pursuant to Rule 12(b)(1hd 12(b)(6). The Court agrees
with Respondents.
GOVERNING LEGAL STANDARDS

As relevant here, Rule 12(b)(1) govern®sation to dismiss based on the absence of
subject matter jurisdiction. Such a motion masigranted if a couftacks the statutory or
constitutional power tadjudicate” a claimMakarova v. United Sates, 201 F.3d 110, 113 (2d
Cir. 2000). Because subject matter jurisdictionpsealicate for a federal court to act, the Court
must consider that issue before addressingtaomto dismiss for failure to state a clairgee,
e.g., See Co. v. Citizensfor a Better Environment, 523 U.S. 83, 94-96 (1998). When
considering a Rule 12(b)(1) motion, the Couketas true the factuallegations in the
pleadings, but does not draw inferences fakliti to the party asserting jurisdictioBee J.S. ex
rel. N.S v. Attica Cent. Schs., 386 F.3d 107, 110 (2d Cir. 2004).

Of course, “[a]lthough @ro se plaintiff,” like Rodriguez, “must satisfy pleading

requirements, the Court ‘igbligated to construe jpro se complaint liberally.” Malachi v.
Postgraduate Ctr. For Mental Health, No. 10-CV-3527 (RRM)(LB)2013 WL 782614, at *1
(E.D.N.Y. Mar. 1, 2013) (quotingarrisv. Mills, 572 F.3d 66, 71-72 (2d. Cir. 2009)). In other
words, the Court holdsro se pleadings to a less exactingrefard than complaints drafted by
attorneyssee Boykin v. KeyCorp, 521 F.3d 202, 213-14 (2d Cir. 2008) (citation omitted), and
reads such pleadings to “raise the sgy@st arguments that they sugge$dreen v. United
Sates, 260 F.3d 78, 83 (2d Cir. 2001h{ernal citations omitted).

DISCUSSION

In his petition, Rodriguez geiests that “the government” either make a “final

determination” regarding the “visa petition” fildoy his wife, or havéhat petition forwarded



from the Embassy to the USCIRodriguez does not clearly imdite to which respondent he is
referring in each alternative reegt for relief, and his interchangeable use of the term “visa
petition” when referring both to fiwife’s 1-130 petition and visapplication yields some degree
of confusion. Liberally construed,gh, Rodriguez’s petition for a writ afandamus could be
concerned with directing the USCIS to adjudidhie I-130 petition, or decting the Embassy to
adjudicate Jaquez’s immmnt visa application.

Each event, though, has ady transpired. The USSlapproved Rodriguez’s 1-130
petition on June 5, 2008, and the Embassy deldqdez’s immigrant visapplication on August
20, 2009. The Court cannot mandate that the 33€kthe Embassy take any further action on
these matters. Because the Court cannot ortief wader either possiblscenario, Rodriguez’s
requests are moot. Rodriguez’sipen must therefore be disssed pursuant to Rule 12(b)(1),
as the Court lacks subject matter jurisdiction over moot issseese.g., Lihua Jiang v. Clinton,
08-CV-4477 (NGG), 2011 WL 5983353, at *3 (E.D.NNov. 28, 2011) (“Plaintiff's claim is
thus moot insofar as it seeks a wrihandamus to order Defendants to perform duties they have
already performed. Since a federal cdacks subject matter jisdiction over moot
issues . . . the moot petition for a writrodndamus must be dismissed for lack of subject matter
jurisdiction.”) (citing Altman v. Bedford Cent. School Dist., 245 F.3d 49, 70 (2d Cir. 2001)).

Moreover, it is possible th&odriguez may be referring to tlurt when asking “the
government” to favorably adjudicate his wifs&tus. If so, the doctrine of consular
nonreviewability bars the Courtdim taking action in this context. Consular officers are vested
with the exclusive power tissue or deny visassee 8 U.S.C. 88 1101(a)(9), (16); 1201(a). The
consular nonreviewability doctrimefers to the “principle that consular officer’s decision to

deny a visa is immunedm judicial review.” Am. Acad. of Religion v. Napolitano, 73 F.3d 115,



123 (2d Cir. 2009). When a partyegs judicial review of a visdenial, the complaint must be
dismissed for lack of subject matter jurisdictid®ee, e.g., Yu Chu Horn v. Goldbeck, No. 08-
CV-3159 (SLT), 2010 WL 2265054, at *3 (E.D.N.May 28, 2010) (“The Court does not have
subject matter jurisdiction to review Chen'’s claims regarding the Guangzhou Consulate’s visa
denial.”).

Alternatively, Rodriguez urgeseiCourt to direct “the govenment” to forward his wife’s
visa application from the Embassy to the USCIS so that he has an opportunity to submit evidence
contesting the Embassy’s denialtbét application. Yet Rodrig@z does not proffer any facts or
law — nor has the Court discovered any — evintiag the USCIS is required, or even permitted,
to review an embassy'’s decision on a visa appba. Thus, Rodriguez’s request on this score
fails to state a plausible ba$s relief under Rule 12(b)(6).

One final point is worth noting. As the goverent asserts, Rodpiez and his wife are
not without recourse. Jaguemsmigrant visa application watkenied in 2009 pursuant to 8
U.S.C. 8§ 1182(a)(6)(C)(ii)(1), which provides thaaty alien who falsely represents himself or
herself to be an American citizen is barred fribie United States. But the statute itself, and the
standard that embassies applgamstruing it, have both sincedn relaxed. First, the statute
now contains an exception for aliens who werears at the time of their false citizenship claim
— an exception that may apply to Jaquéz 8 U.S.C. § 1182(a)(6)(Ai(Il). Second, under the
current standard, which is basen guidance from the DepartmaftHomeland Security (issued
in December 2012), an alien can be found inadmissible only if he &nalig¢hat the claim of
citizenship was false.S¢e Respondents’ Resp. to Ord. to Show Cause, Appendix C (Doc. No.
13) (affixing 9 Foreign Affairs Manual 40.631M).) Indeed, on April 23, 2014, the Embassy

invited Rodriguez and Jaquezfiie a new visa applicationSee Id., Appendix. B at | 4.



CONCLUSION
For the reasons described abd®edriguez’s petition for a writ ahandamus is
DISMISSED. The Clerk of Court is directessue judgment accordingly, mail a copy of this

Memorandum and Order and the accompanying Judgmenb se petitioner, and close this

case.

SO ORDERED.

Dated:Brooklyn, New York

January 5, 2015

ROSLYNNR. MAUSKOPF
UnitedState<District Judge



