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UNITED STATES DISTRICT COURT NOT FOR PUBLICATION
EASTERN DISTRICT OF NEW YORK

CHRISTINA ENG EVINER
Plaintiff, MEMORANDUM & ORDER

—against- 13-CV-6940ERK
YOKETING ENG , et al,
Defendard.

KORMAN, J.:

Plaintiff Christina Eng Evinefiled this action against three of her family members and
several financial institutions. Second Am. Compl. aff 2-23. Christina alleges that the
defendantsstole the dividends, disbursements, and othecome that a portfolio of stocks
producedbetween 1993 and 2012Id. at 1 2739. There arecurrenty five motions for
summary judgient pending.

BACKGROUND

HerbertEng diedin 1993 leavingfive children,Christina, Anna, Yoketinglerrence and
Donna. SeeFredrick Biehl DeclEx. 8 1. Herbertownedtwo real propertiest the time of his
death See idat Ex. 2, 3.“The House”is located in thé&righton Beach area of Brooklyand
contains two residential units:The Sore” islocated in theBensonhurst area of Brooklyand
contains one commercial and one residential udgrbert’s willnamed Anna as executrixd.
at Ex. 8, 2. The will further bequeathed and devised to Artha bulk of Herbert's probate
estatejncluding the two regbroperties Id.

Herbert also owned nonprobate assets at deathamely, a portfolio of stocksthen

valued at approximately $200,0Gfwnedin joint tenancy with Christinald. at Ex. 2, 5.Under
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New York property lawthis portfoliotransferred fully taChristina upon Herbert’'s deatlseeln

re Kane's Estate246 N.Y. 498, 502(1927. NeverthelessChristina claimsthat she was
unaware of her interest in the stock portfdbiowing Herbert's death She further claims that
her sster, Anna, and brotherYoketing actively concealethe portfolio. Mem. Supp. Pl.’s Mot.
Summ. J. at 4.Indeed Christina allegs thatshe became aware of the portfolio only when a
“property reporting company” contactdeer in 2012 Id. After discovering the portfolio,
Christinaconfronted Yoketing, wheventuallydeliveredthe stocksto her. SeeSteven Lewbel
Supp.Decl. Ex. 3, 9093. Christinanow maintains controbf the portfolio, apparentlyalued
todayat approximately$1,000,000 Mem. Opp’n Pl.’s Mot. Supp. J. at 10.

Christinafiled this actionagainsther sistelAnng her brotheryoketing Yoketing’s wife,
Trinh; and several financial institutions Second Am. Compl. at Y-Z8. She seeks
approximately $285,000 imividends and other incomehat the stock portfolio produced
between 1993 and 201the “portfolio income”) plus consequential damagafsapproximately
$500,000as well asattorney’s feestriple damages, angunitive damagesFredrick BiehlDecl.
Ex. 13, 5.

Yoketing and Trinh admit that between1993 and 2012they received Christina’s
portfolio income in the form of checks made payable to Hewadt Christina. Supp. Steven
Lewbel Decl. Ex. 3, 8385. Trinh (a certified public accountantestfied in deposition that her
practice was tampen portfolio incomechecksthat had been mailed to Herbert and Christina.
Fredrick Biehl Decl. Ex. 3, 50.Trinh would thensign for Herbert and Christinan the
endorsement lineof the checks and deposit the funds inirious accountsoften Trinh's

personal accoust sometimea supposedlysegregated” account See idat 33,189, 195



In defending this practice, Trintestified thatChristina, Yoketing, and Annagreedin
1993to shareChristina’s portfolio incoméo pay“family” expensese.g.expenses related the
House and the StareSee idat Ex. 4, 9. Part of ths oralagreement was an understanding that,
for efficiency puposes, Trinh would conduct dlhancial transactionsegarding the portfolio
income Id. Yoketing corroborates Trinh’s story by testifyinbat Christina had a practice of
sometimesdelivering portfolio income checks directly to Yoketing for himdafrinh to
“handle.” Supp. Steven Lewlaécl. Ex. 3, 8283. Trinh concedeshat she nevespokedirectly
with Christina about thpurportedagreemenandthat, butfor Yoketing’s word,shehas no basis
for believingthe agreement existsFredrick Biehl Decl. Ex. 3, 49Both Christina and Anna
adamantlydeny tle existence of any agreemenihdeed Anna(who may or may not be blind
according to the recoydclaims complete ignorance as Toinh and Yoketing'spractice of
depositing Christina’s checks Mem. Supp. Anna’s Mot. Summ. J. at65 Nevertheless,
Christina does not believe Annthinking that, at a minimum, Ann&ad knowledge as to
Yoketing and Trinh’s fraudSecond Am. Compl. at § 112

Trinh’s recordkeeping between 1993 and 2012 was deplorablenh testified that she
received preprinted tax forms bearing Herbert and Christina’'s names from vaeous
companies that provided portfolio income. Trinh adnhtd she didnothing” with the forms.
Fredrick BiehlDecl. Ex. 3, 196. Trinh has l@atedonly a small number ofecords regardinthe
portfolio income thatshe received between 1993 and 2082e idat 3633, 22930. Nor can
Trinh locatemany of the documentietailing what expenses shepposedlypaid regarding the
“family” properties. Id. Further exacerbating matters, Trinh usedltiple bank accounts
between 1993 and 2012, apparendgving onebank altogether becausé would ro longer

accept checks “doublyndorsed” from Herbert and Christindd. at 19-22, 46,233-35. Trinh



admitsto comingling portfolio income with her personal funalsd agres that the portfolio
income she received between 1993 and 2012gwesder than thamountshe paid oubn family
property Id. at247.

Indeed, Trinhconcedeshatshe paid out no expensesfamily propertiesafter 2006 Id.

at 47. It is thus Trinh’s use oportfolio incomebetween 2006 and 2012 that preséhésmos
apparentcause for concern To fully appreciatethis issue, it is necessary tmderstandhe
history surrounding the House and the Stor€ollowing Anna’s inheritanceof these two
properties in1993 Christing Anna, Yoketing and Trinh all lived at thidouse together
Christinathenmoved outafter marrying, sometimaround 2000 SeeSteven LebweDecl. Ex.
F, 131. Next, Yoketing and Trinh moved out in 20@&ter purchasing their own homleaving
only Anna, whoapparentlystill resides there Supp. Steven Lewb@&ecl. Ex. 3, 65. As for the
Store,Anna deeded to Yoketingsometime around 1998 exchange for no consideratioBee
id. at 108.

In orderto comply with Yoketing, Christina, and Anna’s supposed agreeniEmh
claims that from 1993 to 2012, she used portfolimome to pay expenses related to “family”
propertyonly, not personal properigwned by her or YoketingAccordingly, Trinh claims that
she never usegortfolio income for expenses related to the Store after 1998 (the year in which
Anna deeded the Store to Yoketindd. at 45. The only family property available after 1998
thereforewas the House. But, as stated eartiee, record reveals that Tringad absolutely no
expenses related to the Hous®eshe and Yoketingnoved out in 2006.Fredrick BiehlDecl.
Ex. 3, 228. The questions thuswhat Trinh didfor the six year periocbetween 2006 and 2012,

during whichshe receivegortfolio incomebut paid ncexpenses related to any famjlsoperty



In attempting to fill thisgap, Trinhadmitsthat she depost portfolio income intoher
personal accousbetween 2006 and 20,18ut claims that she did 40 save funds in the event
thatChristina and Yoketing’schizophrenidrother Terrenceshould need suppart the future
Id. at 47. That is Trinh claims thasaving money for Terrenogas also part of thpurported
agreementhat Christina, Yoketing, and Anmaade in 193. Id. at 4748. But even assuming
thatthere wassuchan agreementt appears thatrinh hassaved no fund&r Terrenceor, at a
minimum, has maintained such poor records as to makelearwhatfunds shesaved Indeed,
Trinh concedeshat between 2006 and 20khe deposited at least $80,00Qoftfolio income
into her personalCitibank accours See id.Ex. 14 228 Yet aound the timehat Christina
initiated this action those accouns held approximately$2,006—suggesting that Trinh spen
$78,000 on personal expensekl. at Ex. 3, 246. Trinh arguesthat she hasunds in other
personabccounts to “cover” the?8,000,but she poing to no account in particulard. at 242,
247. Moreover Trinh could onlysurmisethatshe receive80,0000f portfolio incomebetween
2006 and 201becausashe hasiever conducted thoroughaccounting.ld. a 65. And it is clear
that shenever heldfunds for Terrencen a specialor supplemental needs trustor did she
implement anyreal investment strategyIn fact, Trinh readily admitsthat she toolasher own
personal incomenuch of whateveinterestwas earned on the funds slseipposediyheld for
Terrence Id. at293-94. Terrencehas never asked Trinh for funds, nor has Trinh provided any
Seeid. a 165 Trinh has noevenspoken with Terrence since 200@.

Pertinent to this dispute are four voicemadiiat Yoketing and Trinh left on Christina’s
phonefollowing their receipt of a demand lettdrat Christina’s attorneysentin 2012 One
voicemail from Yoketing statesdhhe is “sorry . . . | can’t eat and | can’t sleep either . . . | made

a mistake please let's just get together and talk OK. | anorsg. sl didn't know about your



financial situation. If I did | wuld have made it right Mem. Supp. Pl.’s Mot. Sumnd. at 89.

In anothervoicemail, Yoketing states, “Again | am sorry . . . Anna had ngthd do with this.
She just left it to me and | did what | didld. When confronted with these voicemails at his
deposition Yoketingtestified that he was only trying to “soothe” Christina, and that ilitydee
had committed no “mistake,” nor did he actually need t@Kenright” on anything. Supp.
Steven LewbeDecl. Ex. 3, 101, 105.

The record reveals mamystances otinscrupuloudehavior byYoketingand Trinh. For
example,Yoketingtestifiedthat hehas two social security mbers. He apparentibtainedthe
second social security numbly submitting a pseudonym tbe government in an effort to
obtain a student loat® which he was otherwise nentitled. Id. at 1316. Yoketingand Trinh
own at leasffive properties, including a brownstone in Park Sl@krge apartment compléx
ProspecHeights a brownstonen Bedford Stuyvesant, a residential building in Bensonhastl
a farm in Delawareld. at 3334. While law requires that Yoketing and Trinh hold themants’
rentaldeposits in escrow accounts, the record reveals thattiigkend Trinh do no such thing
instead treating tenant deposits as persturals Ltr. to Judge Orenstein, Oct. 9, 2014, ECF
No. 192, 3. The record further indicates that Yoketing and Tihalve received rental inconme
the past for which they haveot paid taxes or otherwise reporteéredrick BiehlDecl. Ex. 3,
97-99.

As a general matterygperty tends to be communal within the Eng family unlessedwn
by Yoketing or Trinh. WhereasAnna treatedental income from the Store as communal fgmi
income whileshe owned it, as soon a®Rkéting took titleall matters regarding the Store were
personal to Yoketing and Trinincluding all proceeds resulting frothe eventual sale of that

property See id.at 230. And of course, Christina’s portfolio income wakvayscommunal



from Yoketing and Trinh’spergective. Here, it isnoteworthythat Trinh used a substantial
portion of Christina’s portfolio income to pay the mortgage expkenses on the@e from 1993
through 1998; butipon Yoketing and Trinh’gventualsale of the Store, theyffered Christina
no portionof the proceedslId. Similarly, neither Yoketing nor Trinh paid rent to Anna wehil
they lived in the House from 1993 to 20QGfespite Anna’s sole ownershidd. at 96. Yet
Christina paid renfalbeit a nominal amount of $100 per montih)Yoketingwhile she lived in
the House. Id. at 9798. When asked in deposition to explain these atiter instances of
unequal treatmenty oketingfrequentlyhad no responseSee, e.g.Supp. Steven Lewb@&ecl.
Ex. 3, 6667. In some instance¥,oketingattempted to justify thdisparatdreatmentoy noting
that hehas childrenwhereas other members of theg family were not carrying on Herbert's
lineage Fredrick BiehlDecl. Ex. 3, 36. Accordingly, Herbert would have wanted Yoketing to
have a greater share of family asséfthis of course ignores thtte state oHerbert'saffairs at
his death suggesitherwise, not to mention th&hristina also hashildren. Steven Lewbel
Decl.Ex. F, 19.
PROCEDURAL HISTORY

Christing a New Jersey resideritled this diversityaction in April 2012, in the United
States District Court for the District of New JerséyCF No. 1, 1. There is complete diversity
among the partiesECF No0.158, 2. Her second amended complaff8AC”) assens causes of
action against Anna, Yoketing, and Trinh foaud, constructive fraud;onspiracy to commit
fraud, conversion, aiding and abetting fraud, violatiah the New JerseRICO Act, unjust
enrichment, an accounting, imposition of a consivadrust, and breach of fiduciary dut§ee
generally ECF No. 77. The SAC also asserts causgfsaction against several bankhat

negotiated and cashéde portfolio income checkbetween 1993 and 204+XCitibank, Bank of



New York Mellon, and Bank of Americéollectively, the “Bank defendants”) Id. at 2425.
Against theBank defendants, Christina allegamversionas well asviolations ofNew Jerse
Uniform Commercial Code Id. The Bank defendastassert crosslaims against Anna,
Yoketing, and Trinh, includinglaims forindemnificationand contribution,as well as claims
against Yoketing and Trinfor breach of the transfemd presentment warranties undéew
York’s Uniform Commercial Code Mem. Supp. Bank Defs.” Mot. Summ. J. ab4 While
Christina intially named as defendanthe variouscompaniesin which her portfolioholds
sharesshe has since voluntarily dismissed thoségsmrECF No. 158, 2.

In December 2013he case wasansferredo the Eastern District of New York pursuant
to 28 U.S.C. § 1406(d)ecause venue was impropeld. at 1. In transferring the casdhe
district judge in New Jersey wroite pertinent part

The allegations ofthe Complaint demonstrate that all of the
“substantial” events underlying [Christina’s] clainoscurred in
New York. Anna, [Yoketing], and Trinh Eng reside in Broakly
New York. At the time of Herbert Eng’s death, the plaintiff,
[Christina], resided inNew York as well. Herbert's will was
probated in Brooklyn, New York, and the estate tax retura wa
filed by Anna in New York State. Any distributions from the
stocks as issue were allegedly diverted and received liefivg]
and Trinh in New York . ... In the SAC and her Opposition Brief,

[Christina] does not so much as allege that any of thendfhg
conduct occurred in New Jersey.

*kkkk

The only alleged acts occurring in New Jersey are phore aradl
visits from the Eng Defendants to Evinehat New Jersey home .
.. [none of which involved] Herbert’s estate.
Order, Dec. 6, 2013, ECF. No. 158, a6
On April 21, 2015, Magistrate Judg@renstein imposedvhat he referred tas a

“constructive trust” on certaiassets held byoketingand Trinh. Specifically,he ordered that



$1,800,000n fundsbe held in a segregated account at Valley National Bamkthat the funds
may be disbursed only by court order. ECF No.-198. Judge Orenstein’s order also prohibits
the sale, mortgageor encumbrance of Yoketing and Trinh’s Brooklyn propera&d requires
that all rental income from those properties be deposited into thegased accountld. at 3.
Also on April 21, 2015, Judge Orenstein denied Yoketing @rinh’'s motion to vacater
modify the “constructive trust stating that “I conclude that [Yoketing and Trinh] have no
established that they would suffer any cognizable harm ftee [] constructive trust” and that
they have not submitted “credible evidence” evincing alstdp, “nor have they credibly
explained how they sustain their claimed personal esggewith the income and assets they have
disclosed” ECF No. 191.

On May 4, 2015)Yoketing and Trinh filedRule 72(a)objections to Judge Orenstein’s
imposition of the constructive trust as welllaglge Orenstein’denial oftheir motion to vacate
or modify the constructive trustn a fivepage memorandum and order, | rejected the Rule 72(a)
objections and affirmed Jgd Orenstein’s ordersEviner v. Eng, No 13v-6940, 2015 WL
4461022 (E.D.N.Y. July 20, 2015)ndeed, while Judge Orenstein had mislabeled his order as
Imposing a “constructive trust,” his actions were propesuhstance under Fed. R. Civ.G2
and N.Y. C.P.L.R. 8§ 6204s a‘prejudgment attachmentld. at *3-4.

There are currentlfive motions pending(1) Christinaseekssummary judgment against
Yoketingand Trinh on four of the counts set out in 8&C; (2) Yoketing and Trinh move for
summary judgment against Christina on several of thmslan the SACand against thBank
defendants regarding the Bank defendadiaims for indemnification and contributio(8) in a
separate motignYoketing and Trinhseek to “exclude’Christina’s damages expertérom

testifying at trial’; (4) Anna seeks summary judgment against §lima, stating that there is no



evidence that Anna engaged in any wrongdoing; and (5) th& Befendants seek summary
judgmentagainst Anna, Yoketing, and TrinArguing thathe Bank defendants are entitled to
indemnification and contribution in tlevent that the Bank defendants are found liable.

l. SUMMARY JUDGMENT STANDARD & CRE DIBILITY
DETERMINATIONS

Summary judgment is warranted whdree movant cites to materials in thmecord
showing thathere is no genuindisputeas toany material fact anthatthe movanis entitledto
judgment as a matter of lawked. R.Civ. P. 56 When considering a motion for summary
judgment, a court must construe the evidence in the light flanostable to the nonmoving party,
drawing all inferences in that party’'s favddiagara Mohawk Power Cepr v. Jones Chem., Inc.,
315 F.3d 171, 175 (2d Cir. 2003)[T]he judge must ask . . . not whether . . . thaence
unmistakably favors ongide or the other but whether a faiinded jurycould return a verdict
for [one party or the othedn the evidace presented.”Anderson v. Liberty Lobby, In&77
U.S. 242, 252 (1986).‘Assessments of credibility and choices between coimffjictersions of
the events are matters for the jury, not for the court omsary judgment.”Rule v. Brine, Ing.
85 F.3d 1002, 1011 (2d Cir.1996)

Il. CHRISTINA’S MOTION F OR SUMMARY JUDGMENT AGAINST
YOKETING AND TRINH

Christina moves for summary judgment against Yoketing and Brnbounts 1, V, VII,
and X as set out in helA&—conversion fraudulent misrepresentation, unjust enrichment, and
constructive trust.In their briefs, he partiefocusalmostexclusively on the question whether
Christina agreed in 1993 to share her portfolio incoiftee parties act as if liability turns on that
guestion alone That is, theyneveraddress the more nuanagakestionof what liability Yoketing

and Trinhmight face even assuming that Christina agreet993to share her portfolio income.
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| discussthese two distinct questions in separate subsectimbew, ultimately denying
Christina’s motion for summary judgment without prejudscethat she may renew her motion
and address thenbriefedissues | set out belowBefore doing so, | discuss one evidentiary issue
regarding certain voicemails.

A. The Voicemails

In support of her motion, Christina subntite transcripts of four voicemaileft on her
phone, three from Yoketing and one from Trintloicemail Tr., Mem. Supp. Pl.’s Mot. Summ.
J. at 89. Christina claims that each voicemail constitutes an adonisiliability, proving that
Christina never agreed to share her portfolio incorfte. Yoketing and Trinh argue that the
voicemails constitute inadmissible evidemetated toa settlement negation and aréherefore
impermissiblgor consideration on summary judgmeMem. Opp’n Pl.’s Mot. Summ. J. at 11.

Federal Rule of Civil Procedure 56(c)(@)ovides that “[a] party may object that the
material cited to support or dispute a fact cafmeopresented in a form that would be admissible
in evidence.” A district judge has broad discretion in chngpg/hether to admit evidencéd. at
65. Under Federal Rule of Evidence 408(a)(2), “conduct or a statemerd caidhg
compromise negotiatioraout [a] claim” is “not admissible . . . to prove or disprove theligali
. . . of [the] disputed claim or to impeach by a prior inconsistent statesnea contradiction.”
See alsalack B. Weinstein & Margaret A. Berg&einstein’s Federal Eviden&408.03 (2d
ed. 2009) (“Rule 408 codifies the lostanding axiom in federal courts that compromises
proposed . . . are not evidence of an admissior).

It is sometimes difficult to discern whether conduct or a statement i rfiad
compromisng or attempting to compromise a claimPierce v. F.R. Tripler & C9.955 F.2d

820, 827 (2d Cir. 1992). The Second Circuit has Hedd “both the timing of the [conduct or

11



statement] and the existence of a disputed claim are relevant totémmidaton.” Id. The
underlying purposes of Rule 408 are also relevant: (1) dlu@s “evidence [that] is irrelevant,
since the [statement or conduct] may be motivated by a desire for faglaee than from any
concession of weakness of position”; and (2) to promote fihlic policy favoring the
compromise and settlement of disputesSeeid.; see also Fed. R. Evid. 408Advisory
Committee Notes (1972 AmendsYhile the Second Circuit delineates no precise test, it stated
in Pierce v. F.R. Tripler & Cothat“where a party is represented by counsel, threatens litigation
and has initiated the first administrative steps in that litigatiog,offer made between attorneys
will be presumed to be an offer within the scope of Rule 4@%5 F.2d at 827 Providing an
even broader interpretation, several district jdigeld that “[a]ll that is needed for Rule 408 to
apply is an actual dispute, or at least an apparent differérogenson between the parties as to
the validity of a claim.” SeeAlpex Computer Corpv. Nintendo Cq.770 F. Supp. 161, 163
(S.D.N.Y. 1991) (collecting authorities). As a general matteurts focuson whether the
pertinent statement was made attempting to persuadine plaintiff into “abandon[ing] or
modify[ing]” her suit. Seelightfoot v. Union Carbide Corp110 F.3d 898, 909 (2d Cir. 1997).
While the Second Circuit'ierce decision suggests that communicasidmetween

attorneysare likely tofall within Rule 408, communications between the pattesnselvesnay
also comawithin the scope of the RuléAs one treatise suggests

With respect to settlement tallamong the litigants themselves,

here too the exclusionary rule serves a good purpose. la som

degree no doubt, lay people in the fourth century of the Riepub

seng that they will not be penalized in trying to settle their

difficulties, even while they sense the risk in ‘saying timach.’” If

they do not rely upon the exclusionary principle underlyige

408, it remains the case that reasonable behavior by tgigan

seeking to resolve difficulties should not be pereliby evidence
offered in trial over proper objection.

12



Christopher B. Mueller & Laird C. Kirkpatrick, Federal Evidencd.;56, 11718 (4th ed. 2013)
The evidentiaryissues hereare hardly developed by the parties. Inde¥dketing and
Trinh’'s brief mentiors Rule 408 only in passing. Ar@dhristina’s brief provideso citations or
legal analysis stating only that[Yoketing and Trinh’s] voice mails do not come close to
meeting Rulel08 requirements of settlement negotiations and requifertieer response.” Pl.’s
Mem. Supp. Mot. Summ. J at 14. On the contrary, the record indicatesokettng and Trinh
left their voicemails soon after receiving a demand letter fromstiifa’sattorney. Supp. Steven
Lewbel Decl.Ex. 1. Moreover, aound tke time of thevoicemaik, Yoketing and Trinh had
apparently justetained counsel, who recommended that they make an effort to seti#esmat
directly with Christina. Voicemail Tr., Pl.'s Mem. Supp. Mot. Summ. J. a8.8Thus Trinh’'s
voicemail states“[our attorney advised us] to try to settle [this] within the family without
involving lawyers . . . | am hoping we can talk it throughd. Similarly, Yoketing's fiist
voicemail states, “let’s just get together and talk OK . . . galyand I, you know, both you and
| could be alone and just talk.Id. In his deposition,Yoketing stated that he left his three
voicemailsin an effort to persuade Christinagnter ompromise discussionsShe was mad at
me. | was trying to get her to come back and talk to ng&upp. Steven Lewbel DedEx. 3,
102. The voicemails fall with the protection of Rule 408.

There is, howevemne wrinkle here, which is tHast of Yoketing’s voicemails. There,
Yoketing made what is arguably his most damaging adomsSAnna had nothing to do with
this. She just left it to me and | did what | did/bicemail Tr., Mem. Supp. Pl.’s Mot. Summ. J.
at 89. Unlike the oher voicemailgliscusse@bove the content of thigoicemailsuggestshat it
wasnot madein furtherance of obtaining a compromisgpecifically, Yoketinggoes on to state,

“That’s all. | mean, I'll try to call you now and then. dibesn’t matter whether you pick up the

13



phone or not. [I'll just say what | have to say. Even througtimiwhole thing.” Id. Under
these circumstancekconstruethe lastvoicemail agaking sole responsibility for the wrongful
conduct that had taken pla@s opposed to making a&ffort to settle the caseindeed, by the
time of Yoketing's last voicemail, there had been thremvipus voicemails, none of which
helped to mve towards a negotiation or compromiggccordingly, this last voicemail does not
fall under the protection of Rule 408.

B. Christina’s Motion for Summary Judgment

Christina claims that there is no genuine issue of material éaettiecause Yoketirand
Trinh obviouslyconcealedhe stock portfolits existenceandbecause theYadmit” to “forg[ing]
decedent Herbert Eng and Plaintiff Christina Eng’s isdorent on thehecks andleposit[ing]
them into [theif] personal accoufd].” Mem. Supp. Pl.’Mot. Summ. J. at 5As stated earlier,
Yoketing and Trintexpressly rejedhe term*forgery’ and arguehat Christina authorized them
to endorse and depositer checks. Indeed, Yoketing and Trintsupposedlyreceived
authorization throughan oral agreementoccurring in 1993between Christina, Anna, and
Yoketing Mem. Opp’n Pl.’s Mot. Summ. J. at &gain, Yoketingstategshat onnumerougiates
after that agreement Christina delivered to Yoketing both unopened apened envelopes
containingportfolio checks instructing Yoketing to Handlethese” Mem. Opp’n Pl.’s Mot.
Summ. J. at 6.

| deny Christina’s motion for summary judgmebecausethe existence of the 1993
agreement is a material fact owehich there is a genuine disputédt is true thateven Anna
denies the purported agreement, severely underminigtiig and Trinh’s defenseMem.
Supp. Anna’s Mot. Summ J. at Ezven more damaging is Yoketing admission thatina had

nothing to do with this. She just left it to me and | dight | did.” Voicemail Tr.,Mem. Supp.

14



Pl.’s Mot. Summ. J. at-8. Neverthelessa reasonable jury could return a verdict against
Christina. Indeed Yoketing and Trinhemphasize the fadhat Christina livedtogetherwith
Yoketing, Trinh, and Anna ahe House for approximately seven yedaodowing Herbert’s
death. SeeSteven Lebwel DecEx F., 131. Moreover,uting that time periodhe companies in
which Christina’sportfolio held stockall mailed checkso the House Mem. Opp’n Pl.’s Mot.
Summ.J. at 7. While Christina claims total ignoraneesto the existence dier stock portfolio
prior to 2012 Yoketing and Trinh argue that Christina would haniced one of the many
checks or other financial documemitsaring her nameSeeid. at 89-90. Thus Yoketing and
Trinh argue thatt is unlikely thatChristinanever retrievedhe mailwhile living at the House
Id. at 8.

Yoketing and Trinh’s general theory of the case rests on the fatidhagrt's estate was
divided disproportionately among his childreaich that Anna and Christina receivedich of
Herbert's assets, to the exclusionH#rbert’s other childrenSee, e.g. Fredrick Biehl Decl. Ex.
8 (Herbert’s last will and testament)lhey argue that thehildren could thereforereasonably
decideamong themselve® shareHerbert'sassets SeeMem. Opp’'n Mot. Summ. J. at-&
Steven Lebwel DeclEx. F., 45. Specifically they argue thathe Houseincurred numerous
expensesincluding maintenance, taxes, utilities, insurance, &aketing and Trinh arguthat
Christina permitted use of herortfolio income to cover these expensesd that without
Christina’s portfolio income, meeting these obligationsuld have been diffult if not
impossible Mem. Opp’n Pl.’s Mot. Summ. J. at 6hey alsoarguethat Christina livedn the
House from 1993 to 200@uring which time she paid either no rent arcaninalrent of $100

Id. at 8.
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Christinatestifiedat her depositiothat Herberfrequentlyinstructed her to write checks
to variousentitiesusing his checking accountSeeSteven Lebwel DeclEx F., 10304. This
sometimes included an instruction that Christawdually sign Herbert's name.ld. In fact,
Christinaoftenwrotethe checks that Herbert used to purchase stocks, some di wiag be the
very stocks underlying this actiond. Yoketing and Trinfemphasizehese facts to bolster their
argumenthat Herbert regularly explained hiariousfinancial arrangemestto his children and
that Christinaalways knew about her portfolio of stock owned in joint teyawith Herbert.
Mem. Opp’n Pl.’s Mot. Summ. J. at 5.

Under all of these circumstancasd conflicting allegationd conclude theresia triable
issue of fact as to wheth@hristina agreed in 1993 to share her portfolio incomk Wiketing
and Trinh and | therefore cannot grant summary judgment forisGna on her claims of
conversion fraudulent misrepresentation, unjust enrichmant constructive trusts set out in
her motion for summary judgment Nevertheless, everi Christina entered into such an
agreement in 1993, she may be entitledpéotial summary judgmenbn the record here
regardingthelosses she incurred from 2006 to 2012 for the reasonsdisatuselow.

C. Christina’s Entitlement to PartialSummary Judgment

The undisputed evidence suggesiat, even assuming that Christina agreed in 1993 to
share her portfolio income de factotrust may have beercreated Under New York law, a
party creates a trusthere there is (1) designated beneficiary?2) a designated truste@) a
fund or other property sufficiently designated or identifiedrtabde title of theproperty to pass
to the trusteeand (4) actual delivery of the fund or property, wiie intention of vesting legal
title in the trusee. In re Doman 68 A.D.3d 862, 863N.Y. App. Div. 2d Dep’t 2009) (citing

Brown v. Spohr180 N.Y. 201 (1904)).In New York, “a trust in personal property can be
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created or proved by parol, and no requirenegigts that particular words lbised. Elyachar v.
Gerel Corp, 583 F. Supp. 907, 923 (S.D.N.Y. 1984) (collecting caseg)eeth “[t]he law will
delineate a trust where, in view af sufficiently manifested purpose or intent, that is the
appropriate instrumentality, even though itsatwe calls it something else, or doesn't call it
anything.” Id.

Yoketing and Trinfcontendthat Christinasharedoortfolio income and agreed that Trinh
should maintain andse the fundto pay family expenses, including property expenses hasve
hypothetical expenses related to their disabled family member, Terréviemn. Opp’n PL’s
Mot. Summ. J. atg. Thus,underYoketing and Trints version of the facthristina created a
trust: (1) the beneficiaries ameembers of the Eng family, suchBerrenceas well as those who
might usethe family properties(2) Trinh is the trustee; (3) the pimlio incomeis the trust
property and (4)physical delivery of thencome was accomplished via checks serthé@mail,
or via Christinadirectly deliveringthosechecks to Yoketingo that he could pass them to Trinh
SeeStarr Int’l Co.v. Am. Int'l Grp., Inc.648 F. Supp. 2d 546, 559 (S.D.N.Y. 2009) (coltegti
casesand stating that “a trust may emerge by implication from tte er words of the person
creating it”).

As trustee, Trinh incurred certain duties that she beh@nd for which shmight be
liable on the record herel-or example Trinh owedthe trust beneficiariesa dutyof loyalty as
well as a duty to employ diligence and prudence in the geamet of trust assets. This
included at a bare minimunthe dutyto segregate trust propertysee Restatement (Second) of
Trusts 8§ 179. Indeed, comingling of trust funds with @eas funds igpermissible onlyin the
rarestof circumstancesot applicable here. inwhen courts permit comingling, they require

that trustees neverthelegsrmark trust assets fiatthey can be tracedin re Goldstick 177
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A.D.2d 225, 23GN.Y. App. Div. 1st Dep’t 1992).Trinh (again,a certified public accountant)
readily admits to comingling the portfolio incortiet she received between 2006 and 20t
her personal income. Fredrick Biehl Deé@lx. 3, 247. She further admitdo spending
approximately$80,000 of portfolio income on personal expendasng that2006 to 2012
period Id. at Ex. 14. It appears thafrinh is liable to the trust for tha$80,000amour, if
nothing else Sheis alsoarguablyliable for any additional amountghatthe trust stood to gain
had Trinh prudentlynvestedthe $80,000.See In re HSBA Bank USA, N.98 A.D.3d 300, 310
(N.Y. App. Div.4th Dep’t 2012) (explaining th&prudentinvestorrule”).

Thus evenassumingan outcome least favorable to Christina, summary judgmenhstgai
Trinh maybe availableon the record hereNeverthelesssummary judgment is inngperat this
time because Christina didot brief the issuethat| outline aboverelated to a de factust or
Trinh’s dutiesas de factotrustee nor ha Trinh had an opportunity to respond thus deny
Christina’smotion without prejudice to renewMoreover although the time for discovery has
endedthere is currently a large gap in the rectirat Christina maywish to fill upon submitting
a renewed motion for summary judgment. Specificéligppears thatrinh has yet tgoroduce a
thoroughaccounting ofall the expenseshe paid using Christina’s portfolio income beginning
from Herbert's deatho the present Such an accounting is relevant to a renewed motion and
would ideally includea detail of all portfolio income received; allffamily expensés paid,
including the dates of paymenggplicable receiptsand a description of the expendee current
net portfolio incoméalance—that is,total portfolio income received minustal expenses paid;
andthe current locatior statusof all net portfdio income including the names and locations
of all financial accounts containing these funds, as wel dsscription of the accouwnte.g.,

savings account withinterest bearing at 1%)See Adam v. Cutner & Rathkp@B8 A.D.2d 234,
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242 (N.Y. App. Div. 1st Dep’'t 1997) (“The right to an acctioig is premised upon the existence
of a confidential or fiduciary relationship and a breaclhefduty imposed by that relationship
respecting property in which the party seeking the adowurhas an interesj; In re
Application for a Judicial Settlement of Account of BeR0D03 WL 21729779, at *@N.Y. Sur.
Ct. 2003) ¢ollecting cases and stating thtistes haveburden of proving accuracy of
accounting and the failure to support the accounting resuftsread discretion being vested in
the court to reach an equitable resul8)monds v. Simond45 N.Y.S.2d 233, 243 (1978j (s
“long established in Angidmerican law and in this Statnd especially relevant whéamily
transactions are involved” that “[a] court of equity in decreeingrestcuctive trust is bound by
no unyielding formula”).

II. YOKETING AND TRINH'S MOTION FOR SUMMARY JUDGMENT
AGAINST CHRISTINA & THE BANK DEFENDANT S

Yoketing and Trinh move for summary judgmenn Christina’sclaims of racketeering
activity, conversion, fraud, breach of fiduciary duty, agliand abetting fraydand unjust
enrichment. Yoketing and Trinhalsomoveto strike Christina’s demand for punitive damages
and attorney’s fees.Lastly, Yoketing and Trinhmove for summary judgment on the Bank
defendants’ crosslaimsfor indemnification and contribution

A. Racketeering Activity

Christina’s SAC allegea cause of actioagainst Yoketing and Trininder New Jersey’s
RICO Act SeeN.J. Stat. Ann. § 2C:44. New York'sRICO statutedoesnot “contain a
provision permitting a private civil cause of actiorSimpson Elec. Corp. v. Leucadia, ln&15
N.Y.S.2d 794, 807 (N.Y. App. Div. 2d Dep’'t 1988patt,J., dissenting).Unlike New Jersey’s
RICO Act, the New York statutes “essentially a criminal statute with civil sanctions that can

only be enforced by the district attorneyld. Even where the district attorney seeks such
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sanctions, hean ony do so after a criminal conviction. N.Y. Penal Law. 88 460.50, 460.60.
Thus,application of the New York RICO statute would effectively dispose @imiff's RICO
claim because a private cause of action is not recognizédéPrudential Ins. Co. oAm. v.
Goldman, Sachs & CpNo. 12cv-6590, 2013 WL 1431680, at *6 (D. NApr. 9, 2013) see
also Steven L. KesslerAnd a Little Child Shall Lead Them: New York’'s Organizedn@ri
Control Act of 198664 St. John’s L. Rev. 797, 800900 (collectingsaurces.

Nevertheless, beforendertakinga choice of law analysis, there is a threshold question
that mustbe addressed. Specifically, whetiNaw Jerseys RICO Actwas intended, or can be
read, to apply extraterritoriallynder the circumstances hee an enteprise that operated
outside of the State of New Jersa¥/hile the New Jersey RICO Act does not expressly address
the issue of whether it appliextraterritorially,there are two consideratiorisat lead to the
conclusion that it does notFirst, although it provides a civil remedyhe Act is a criminal
statute Such statutes, as a general rdtenot apply to conduct occurring wholly in other states.
State v. Sumulikosk221 N.J. 93, 100 (2015%tate v. Carter27 N.J.L. 44950002 (1859) see
alsoN.J.S.A. § 2C:13. Secondseparate and apart from the general statutory restrictions on the
exercise of jurisdiction over criminal actommitted outside of New Jersey, see N.J.S.A. §
2C:1-3, we know from the‘declaration of policy andegislative findings found in the text of
New Jersey’s RICO Actthat the legislature focaed on criminal enterprises operatingthin
New Jersey. Thus N.J. Stat. Ann. § 2C:41.1(a)recognizes “that the existence of organized
crime and organized crimigpe activitiespresents a serious threat to the political, social and
economic institutionsf this Staté (emphasis added). Similarly, “organized crime andlaimi
activities in this Stateare still a highly sophisticated, diversified and widespread gctilat

annually drains millions of dollafsom this State$ economy Id. at 1.1(b) (emphasis added).
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Moreover, thelegislature concluded that “effective criminal and civil sanctionsnaeded to
prevent, disrupt and eliminate the infiltratiom organized crime type activities which are
substantial in nature into thegitimate trade or commeraoé this Staté Id. at 1.1(c) (emphasis
added). Indeed, a critical element for a New Jersey RICO violation is tlatdbfendant was
employed by or associated with a racketeering enterprise which engdggdkeior commerce in
New Jersey or affected trade or commerce in New Jers8tate v. Casilla829 A.2d 1095,
110302 (N.J. App. Div. 2003). These two consideranis persuade me that the New Jersey
legislature did not intend fdhe Actto apply herebecauseroketing andTrinh did not conduct
any portion of their alleged enterprise in New Jerdegleed,it was preciselyecause all of the
relevant conduct took place in New York that venue in thsewasfound tobe improper in the
District of New JerseyAgain, & the district judg¢hereobservedvhen transferring the case for
improper venue

The allegations of the Complaint demonstrate that all of the

“substantial” events underlying [Christina’s] clainsscurred in

New York. Anna, [Yoketing], and Trinh Eng reside in Broaokly

New York. At the time of Herbert Eng’s death, the plaintiff,

[Christina], resided in New otk as well. Herbert's will was

probated in Brooklyn, New York, and the estate tax retura wa

filed by Anna in New York State. Any distributions from the

stocks as issue were allegedly diverted and received liefivg]

and Trinh in New York . . . . Ithe SAC and her Opposition Brief,

[Christina] does not so much as allege that any of thendihg
conduct occurred in New Jersey.

*kkkk

The only alleged acts occurring in New Jersey are phonearalls
visits from the Eng Defendants [Ghristina] at her New Jersey
home . . . [none of which involved] Herbert’s estate.

Order, Dec. 6, 2013, ECF. No. 158, at 6.
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In any event, assuming New JerseyRICO Act ould be construed toapply
extraterritorially,the case would present a relatively ealsgiceof law questior! In resolving a
choice of lawissue New York employs an “interest analysis,” where the thrigslgoestion
involves a determination as which jurisdiction has an interest in applying its law to the
litigation. SeePadula v. Lilarn Prog. Corp., 84 N.Y.2d 519521(1994) This analysis begins
by examining the location of the contacts each jurisdiction hdmstiw event giving rise to the
cause of action. “[T]he only facts orcontacts which obtain significance in defining State
interests are those which relate to the purpose of the partiaulan Iconflict.” Schultz v. Boy
Scouts of Am.65 N.Y.2d 189,197 (1985) (citations omitted). “Once these contacts are
discovered andnalyzed they will indicate (1) that there egisb true conflict of laws . .as in
most choice of law cases, or (2) that a true conflict exists, i.e.jurigbdictions have an interest
in the application of their law.’Matter of Cichton,20 N.Y.2d124, 135 18 (1967)(Keating, J.).
Where no true conflict exists, the law of the only jurisdiction withnéerest in the application
of its law will be applied.See, e.g.Tooker v. LopeZ301 N.Y.S.2d 519525(1969)(Keating, J.)
Where a true conflict existBlew York generally resolves such a conflict by deferring tdahe
of the situs of the tort as a “tiebreaker3ee O’Connor vU.S. Fencing Ass;i260 F. Supp. 2d
545, 553 (E.D.N.Y. 2003citing Cooney. Osgood Machinery, Inc81 N.Y.2d at 74)

There is arguably a true conflict here. Because a resideNew Jersey suffered
financial injury, New Jersey arguably has an interest imgea®at she is compensated for that

loss. Neverthelessall of the relevantonduct took place in New Yorlkand theNew York

! New York’s choice of law rules would govern because this case wafetradspursuant to 28 U.S.C. §
1406(a) due to improper venue in New Jersey because the allegations im&risimplaint failed to satisfy the
three criteria set out in 28 U.S.C. § 1391(Beel4D Charles Alan Wright & Arthur R. Millerf-ederal Practice
and Procedure§ 3827, 532 & n.23 (4th ed. 201at’l Union Fire Ins. Co. of Pitt. Pa. v. Am. Eurocopter Corp.
692 F.3d 405, 408 n.3 (5th Cir. 2012) (“The chaitdaw rules of tle transferee state apply if a diversity suit was
transferred from a district court where venue was . . . improper.”).

22


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994238581&pubNum=578&originatingDoc=Ia4da1ed9540811d997e0acd5cbb90d3f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.History*oc.UserEnteredCitation%29
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985123342&pubNum=578&originatingDoc=Ia4da1ed9540811d997e0acd5cbb90d3f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.History*oc.UserEnteredCitation%29
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985123342&pubNum=578&originatingDoc=Ia4da1ed9540811d997e0acd5cbb90d3f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.History*oc.UserEnteredCitation%29
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967124692&pubNum=578&originatingDoc=Ia4da1ed9540811d997e0acd5cbb90d3f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.History*oc.UserEnteredCitation%29
https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969127525&pubNum=578&originatingDoc=Ia4da1ed9540811d997e0acd5cbb90d3f&refType=RP&originationContext=document&transitionType=DocumentItem&contextData=%28sc.History*oc.UserEnteredCitation%29

legislature has expressly determined thay compensatioras a result of such conduis
availableonly if the defendants have been convicted of violahlegv York’s RICO statuteand
even then only if the district attorney pursues such cosgtem New York clearly has an
interest in the application of its own law. Moreover, even if theremreesoverlapbetween the
conduct that would violate both New Jersey and New York lae/,New York choice of law
rules suggest that New York law appliesder the second of the so calddumeierules which
apply toissues ofoss allocation See Neumeier v. Kuehn&85 N.Y.S.2d 6470 (19727 As
the court held ilBBabcock v. Jackspri2 N.Y.2d 473484 (1963),it is appropriate to look to the
law of the place of the todp as to tye effect to that jurisdicticis interest in regulating conduct
within its borders, and it would be almost unthinkable &kgs@e applicable rule in the law of
some other plack.

B. Conversion,Fraud, andAiding and Abetting Faud

Yoketing and Trinh move for summary judgment on Christina’stdanf conversion,
fraud, and aiding and abetting fraud. They argue that @latstclaims fail becaus€hristing
Yoketing, and Annagreed to share heortfolio income. Mem. Supp. Eng Defs.’ First Mot.
Summ. J. at 1:22. Other than their own depositions asserting that Chaséigreed tdhis,
Yoketing and Trinh submit virtually no evidence supportthgir position. Id. Moreover,
Christina cites aspects of the recdldt flatly contradict Yoketing and Trinh’sissertions-
namely, Christina and Anna’s depositions stating thatagreement never existes well as
Yoketing'’s third voicemail, where heagés thatAnna had nothing to do with this. She just left

it to me and | did what | did."Voicemail Tr.,Mem. Supp. Pl.’s Mot. Summ. J. at® | deny

2 While Neumeierinvolved the issue of guest statutes, it has been held to be applicable in any context
involving loss allocatiomules. Cooney v. Osgood Machinery, In81 N.Y.2d 66, 73 (1993).
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Yoketing and Trinh’s motion for summary judgmenttbese claims because there is a genuine
disputeof material fact

C. Unjust Enrichment

Yoketing and Trinharguethat Christina’s claim for unjust enrichment is “innpessibly
duplicative of [Christina’s] other tort based claimd/fem. Supp. Eng. Defs.’ First Mot. Summ.
J. at 23. They claim that undddew York law, a plaintifitannotmaintain an unjust enrichment
claim where she also maintaicsrtaintort-based clairg like fraud or conversian Id. at 24.
While thatmay or may not be true, it is clear that where questions osfidlaemain on the tort
based claims, a court need not dismiss the unjust ergrghctaim. See e.g, Chrysler Capital
Corp. v. Century Power Corp778 F. Supp. 1260, 1272 (S.D.N.Y. 19@eclining to apply the
rule precluding unjust enrichment claimsMoreover,because Christina’s unjust enrichment
claims arise from the same factual predicatdseasther claims, it is unnecessary to explore the
unjust enrichment claim at length. difie of a number of integrally related causes of action must
be tried, it makes little sense to grant a motion for summary judgmsdn one or more of them,
as it may prove necessary to hold yet anditirin the event that it is determined on appbkat
the motion for summary judgment was improperly granted.ol#served by Judge Clark in an
analogous context: “[T]here seems no question that in the lonfyfagmentary disposal of what
is essentially one matter is unfortunate not merely for th&teof time and expense caused the
parties and courts, but because of the mischance ofinigffdispositions of what is essentially a
single controlling issue.’Audi Vision, Inc. v. RCA Mfg. Gdl36 F.2d 621, 625 (2d Cir. 1943).

D. Breach of Fiduciary Duty

Yoketing and Trinh seek to dismiss Christina’s claim fagaoh of fiduciary duty.To

prove breach of a fiduciary duty, a plaintiff must shtbat (1) a fiduciary duty existed between
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plaintiff and the defendant; (2) defendant breached; anoldtiff incurred damagesMeisel v.
Grunberg 651 F. Supp. 2d 98,14 (S.D.N.Y. 2009). Christinaarguesthat although Herbert
named Anna as executrix dfis estate, Yoketing handled much of the estat&firs
Accordingly, Yoketingwas a de facto administratof the estate, and hewed Christina &
accompanyindiduciary duty Second Am. Compl. & 111 Christina argues thatoketing
breached thisluty when heconceatd Christina’s ownership of the stocks in questadwhen
he allowed Trinh to misappropriate Christina’s portfolio incomdd. In their motion for
summary judgment, Yoketing and Triseem to concede that a de facto administrator would
incur fiduciary responsibilities. Mem. Supp. Eng Defs.” First Mot. Summ. J. 2i.
Nevertheless, thetake the position that Yoketing never handled thaiatstration of Herbert's
estate Rather,they sayAnna administeed the estateith the helpof the family lawyer, Samuel
Feldman thus entitling Yoketingnd Trinh to summary judgmenid.

First, it is not immediately apparent whether, as the parties belevde facto
administratorof an estaténcurs fiduciary duties related to ngmnobate assets such as Christina’s
stocksheld in joint tenancyvith Herbet, all of which passed outside of probat8eeln re Del
Monte 37 A.D.2d 827, 827 (1971)in any eventthe issue is modbr purposes of Yoketing and
Trinh’s presentmotionfor summary judgmentindeedyegardless of Yoketing’s involvemeint
the administration of Herbert's estate, Yoketing and Trinh necula fiduciary relationship
when under theiown theory of the casehey agreed to manage Christina’s portfolio income for
the benefit of the Eng family. As discuss earlier, thisiably constituted the inception of a
trust for which Trinh served as truste&ee supraectionll.C. Even if there was no trydew
York recognizes that certain informal relationships terdaduciary duties, such as where one

partyrelieson another due to some special expertise or status hele Igtttr. See Wiender v.
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Lazard Freres241 A.D.2d 114, 123 (N.Y. App. Div. 1st Dep’'t 1998). Clmiztargues that she
relied on Yoketing and Trinh as older family members tplément due care in maintaining her
portfolio income for the benefit of the Eng family?l.'s Mem. Opp’n Yoketing & Trinh Mot.
Summ. J. at 24This reliance moreoverwas especially reasonabidere Trinh isexpertiséd in
accounting and financial matterSeeBraddock v. Braddogk60 A.D.3d 84, 89 (N.Y. App. Div.
1st Dep’t 2009) (“Family members stand in a fidugieglationship toward one another in & co
owned business venture.”)Yoketing and Trinhare not entitled teummary judgmenon the
ground thatheyincurred no fiduciary dutiesTheir motionis denied

E. Punitive Damages

Yoketing and Trinhmove on summary judgment to strike all of Christina’s clafors
punitive damageand attorney’s fegsarguing that any frauthey commitied was not “aimed at
the public,” asthey claimis required under New York lawSee Walker v. SheldohO N.Y.2d
401, 405(1961). | deny the motiorwithout prejudice and with leave to renew because tisere
not yet diability finding. SeeFed. R. Civ. P. 42(b).

F. Bank Defendants’ Claims

Yoketing and Trinh move for summary judgmenttbe Bank defendant€rossclaims
for indemnification and contributionReply Mem. Supp. Eng DefEirst Mot. Summ. J. a2. |
deny the motiorbecausét is devoid ofany aralysis relating to thoselaims In fact, other than
in a preliminary statement, the motion does ea¢nappear to mention the Bank defendants.
See generalliMem. Supp. Eng Defs.’ First Mot. Summ. J.

IV.  YOKETING AND TRINH'S MOTION FOR SUMMARY J UDGMENT ON
THE ADMISSION OF EXPERT TESTIMONY

Yoketing and Trinhhave filed a separate motidar summary judgment “to preclude

plaintiff Christina Eng Eviner’s (“plaintiffs]”) expert damages withesses Cowan, Guntasli
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Company, P.A. and UNI Private Wealth Strategies, Inc. from offeny evidence or testimony
on damages at the time of trial and for partial summary judguliemissing said damages
claims from the plaintiff's second amended complairBée generafi Mem. Supp. Eng. Defs.’
Second Mot. Summ. Jn short, the motion argues that Christisanot entitled tdhypothetical
damages” in the evethat Yoketing or Trinhareliable. Seeid. at 12. They seek a declaration
“striking all claims for damages Ppend recovery of the provable amount of
dividends/distributions (plus interest) minus dedutdias warranted by the evidencéd” at 17.
| deny this motiorwithout prejudice and with leave to renew after ability determination.
There is noliability finding as of yet, and thleino reason to examine the complex issues
surroundinghypothetical or consequent@amages.SeeFed. R. Civ. P. 4®).
V. ANNA’'S MOTION FOR SUMMARY JUDGMENT AGAINST CHRISTINA

Anna’s briefing is unclear such that | cannot determwita confidencewhat relief she
seeks on summary judgmenwhile Christina asserted 10 causes of action against Anna, Anna’s
motion does not mention any of thespecifically Instead, Ana statesimply, “Ann[a] Eng is
entitled to summary judgment as she is not a culpable dlafiénn this action and defendants
[Yoketing] and Trinh acted independent of her.” Mem. Sufna’s Summ J. at 5. After
making that bald assertion, Anna'’s brief thente=cboilerplatednguageon common law fraud
followed by a fact application secti@tatingmerely “Here, defendants [Yoketihgand Trinh
acted independent of Anna and the facts plaintiff alledgechot show that Anna affirmatively
assisted any other defendant and allowed a breach to."oclktl at 8. This fact application
section containgo citation to the recordhor any anlgsis of the elements Christirsupposedly
failed to satisly in asserting her 10 claims against Anna. Anna has not metidarbin moving

for summary judgment, and on this ground albdeny the motion
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In any event the record indicates that there is a genuine dispute whéthea
participated in a scheme to defraud ChristiRast,as executrix of Herbert's estat&nasigned
a New YorkStateEstate Tax Return, Form EJO. SeeDecl. of Fredrick C. Biehl, 1, Ex. 2 at 1.
Within the FormET-90was a list of stocks that Herbert ownied'joint tenancy with “Christina
Eng Daughter.” Id. at 8. Second Annareaped large benefits from Trinh’s use of Christina’s
portfolio income. Indeed, Trinh usedChristina’s portfolio incomeéo pay the mortgage and other
expenses orthe Store from 1993 to 1998, during which time Anna ownedStoge. See
Fredrick Biehl Decl.Ex. 3, 45. Similarly, Trinh used Christina’s portfolio income t@yp
expenses on thelouse from 1993 to 2006, duringhich time Anna owned and lived in the
House. Seeid. at 47. Lastly, Yoketing, Trinh, and Christina altestified that Annaoften
delivered mail containing Christina’s checks directly to 8okg. See, e.g.Steven Lewbel
Decl. Ex. F, 228. All of this suggest that Anna has fabricated her claim ignorance as to
Yoketing and Trinh’s practice of depositing Christinsisome checks Summary judgmentn
this record is inappropriate

VI.  THE BANK DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
AGAINST ANNA, YOKETING, AND TRINH

The Bank defendants seek summary judgneentheir crossclaims for indemnity and
contribution against Anna, Yoketing, and TrinBee generalljMem. Supp. Bank Defs.” Mot.
Summ. J. Specifically, they seek a ruling that Anna, YokgtiandTrinh are liable to the &k
defendargin the event the Bank defendaat® found liable to Christinald. at 23. | denythe
motion with leave to renew the event o liability determination against the Bank defendants.

CONCLUSION

For the aforementioned reasohbkereby order the following
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(1)

(2)

3)

(4)
(5)

(6)
(7)

| deny Christina’s motion for summary judgment against Yoketimgl a'rinh on
Christina’s claims forconversion, fraudulent misrepresentation, unjust brment, and
constructive trust

| grantChristina permission to renew her present motion to assert the emtpuralated
to a de facto trust and Trinh’s dutiesdesfactatrusteeas | outlinesuprasectionll.C;

| deny Yoketing and Trinh’smotion for summary judgment on Christina&kaims for
conversion, fraud, breach of fiduciary duty, aiding andtatgefraud, unjust enrichment
and punitive damages, as well as the Bank defendants’scfarnmdemnification and
contribution

| grant Yoketingand Trinh’s motion to dismiss Christina’s RICO claim;

| deny as prematureroketing and Trinh’s motion for summary judgment seekiog t
strike “expert testimony” related to “hypothetical damages”;

| denyAnna’s motion for summary judgment seeking dismissal frasgit;and

| denyas prematuréhe Bank defendants’ motion faxdemnification and contribution.

SO ORDERED.

Brooklyn, New York

July 29, 2015

Edward R. Korman
Senior United States District Judge
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