McMillian v. Griffin et al Doc. 5

UNITED STATES DISTRICT COURT NOT FORPUBLICATION
EASTERN DISTRICT OF NEW YORK

HERMAN CARLEE McMILLIAN,
MEMORANDUM
AND ORDER

- Versus - 131C-990

Plaintiff,

SUPERINTENDENT PATRICK GRIFFIN;
SUPERINTENDENT CHARLES KELLY;
CORRECTIONAL OFFICER LECONY;
CORRECTIONAL OFFICER TUCKER,;
CORRECTIONAL OFFICER SANTANA;
CORRECTIOML OFHCER ROYCE;
CORRECTIOML OFFICER BARUSQJOHN
DOES CORRECTIONAL OFFICERS 1 through
15; ROBERT T. JOHNSON

Defendans.

JOHN GLEESON, Unite&tates District Judge:

Herman Carlee McMillian, currently incarcerated at Marcy Correctional Fadsligy,
frequent litigant in this district. In anorder dated May 20, 2005, | barred McMillian from filing any
futurein forma pauperis complaints without first obtaining leave of the cousee McMillian v.
Johnson. et al., No. 05€CV-1562, slip op. at 2 (E.D.N.Y. May 20, 2005pn November 8, 2013,
McMillian filed a motion for leave to file the instaimt forma pauperis complaint which alleges
various violations of his constitutional rights pursuant to 42 U.S.C. 8§ 1983. For the reasons
explained below, McMillian’s request for leave to file is granted in part and denpadtsind the
action is transferred to the Southern District of New York.

Much ofMcMillian’s instant complainteasserts, once agaaiyil rights violations
includingfalse arrest anthalicious prosecution arising out of events in 2004 and 2689Compl.,

ECF No. 1, at 5McMillian hasmadethese same allegations in num&mther actions before this

L McMillian has filed 80 actions in this court.
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court. See, e.g., McMillian v. Griffin, et al., No. 13MC-503, slip op. (E.D.N.Y. October 4, 2013).
considered these claims under governing law and concluded that he had not edtélalidhe was
in imminent danger of serious physiagury at the time he filed thatomplaint. Seeid. To the
extent that the instant complaint and accompanying metieassert claims relating to McMillian’s
prosecution and events in 2004 and 20@@ain deny leave to filsuch claimgpursuant to 28 U.S.C.
§ 1915(qg).
McMillian does assert a new claim, howeviliat he was attacked on August 9,
20132 by various corrections officers at the Sullivan Correctidtadility.> See Compl., ECF No. 1,
at4-5. McMillian allegesthat 15 correctionsfficersassaulted hinandthat hesuffered injuris to
his leg, hand, and heatd. 5. He states that he wrote to the Superintendbaut the incident but
that “nothing happened.ld. 2. McMillian demands $77ffillion in damages, plus costs and fees.
McMillian’s motion for leave to filea complaintelating to thisallegedincidentis granted.
Pursuant to the venue provision governing federal question jurisdiction, this action

may onlybe filed in

(1) a judicial district in which any defendant residesg]lilefendants are

residents othe State in which the district is locaté®) a judicial district

in which a substantial part of the events or omissions giving rise to the

claim occurred, or a substantial part of property that is the subject of the

action is situated; or (3f there is no district in which an action may

otherwise be brought as provided in this section, any judicial district in

which any defendant is subject to the caupérsonal jurisdiction with

respect to such action.
28 U.S.C. § 1391(b)Since itseemghat the events giving rise to thak&im occurred irBullivan
Correctional Facilitywhich islocated in the Southern District of New York, 28 U.S.@18(b),

this districtis an inappropriate venue for this actidee 28 U.S.C. § 1391(b). As the Southern

2 The complaint statebat the alleged attack occed“[o]n the 9 day of August on a

Friday.” Compl., ECF No. 1, at BecauséAugust 9, 2013, was a Friday, | assume that is the date
thatthe allegedattackoccurred.

3 McMillian does nostatespecifically where thiallegedincident occurred, but
appears that transpiredvhile McMillian was confined at th8ullivan Correctional Facility.

2



District is the more appropriate ventigg cases hereby transferred to the United States District
Court for the Southern District of New Yorl&ee 28 U.S.C. § 1406(a).

The Clerk of this Cort is directed to transfer tlrase to the United States District
Court for the Southern District of New York. A ruling bttMillian’s application to proceeih
forma pauperisis reserved fothe transferee CourflThe provision of Rule 83.1 of the Local
Rules of the Eastern District of New Ydtkatrequires a seveday delay is waived.

So ordered.

John Gleeson, U.S.D.J.

Dated:February 7, 2014
Brooklyn, New York



