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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_______________________________________________________ X
THEODORE O. WILSON, 11}

Plaintiff,

MEMORANDUM & ORDER
- against 14-CV-00106(PKC)

ADA KELLY SESSOMSNEWTON, D.I.
JANET HELGESON

Defendans.
_______________________________________________________ X

PAMELA K. CHEN, United States District Judge:

Plaintiff Theodore Wilsorg“Plaintiff” or “Wilson”) , proceedingpro se broughthis action
pursuant to 42 U.S.C. § 1988legingthat Defendants Assistant District Atbey Kelly Sessoms
Newton (‘SessomdNewton”) and Detective Investigator Janet Helgeseételgeson”) unlawfully
entered the property mwhich Plaintiff lived andthat Defendantstole Plaintiff'sbelongingsin
violation of his Fourth Amendment righaigjainst unreasonable searches and seizBefsre the
Court is Defendants’ motion for summary judgmetar the reasons statbdlow, theCourtgrants
Defendarg’ motionand dismisses this action in its entirety

BACKGROUND
Relevant Factg
A. Plaintiff 's Place of Residene

FromFebruary 2010 to October 1, 20Plaintiff and his then girlfriend, Mildred Shinsel

(“Shinsel”), lived in the firstfloor apartmenbf a twafamily residential building locateat 146-

! The facts discussed below are taken largely from the Defendants’ exhibitsdecau
Plaintiff's Rule 56.1 CounteBtatement is not compliant with local rules. Specifically, Plaintiff's
56.1 CounteiStatement includes numbering that does not correspondawithparagraphs in
Defendants’ 56.1 Statement, and rather than admitting or denying Defendaptaestts, Plaintiff
simply lists what appear to be page numbers to exhibits he has not sub®@edthvember 22,
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18 13" Avenue inJamaica, New York‘130" Avenue building”). (Def. 56.16-7, 17;Aff.
of Mildred Shinse(“Shinsel Aff.”), Ex. F,{ 1-2; Plaintiff's Dep., Ex. E at 17:14-23Thee
was one other apartment in the building on the second floor. (Def. 56Aff & Lisa Thomas
(“Thomas Aff.”), Ex. G, 2.) Therewas acommonstaircase in the building thaias nd part of
either apartment(Def. 56.1  9Thomas Aff, Ex. G,{13-4.) At all relevant times, Lisa
Thomas was thiegal owner of the property. (Def. 56.1  10; Thomas Aff., Ex. Gs§d also
Thomas’s Deed for 146-18 18@ve., Jamaica, New York, 11436 (“Thomas Deed”), Ex. H.)
As of 2009, the propertwasin foreclosure, and the last legal tenant of the first floor apartment
was Karina JonegJones”) whowas Shinsel’sriend and hadiacatedhe unitin 2009. (Def.
56.1 M 1+13; Thomas Aff., Ex. G, 11 699

The parties dispute whether Plaintiidpermission to live in the first floor apartment
and whether any rent was p&at Plaintiff and Shinsel’'s occupancy of the apartmérite
property owner, Thomas, states thaitimerPlaintiff nor Shinsel ever obtained permission to
enter the premisegDef. 561  20; Thomas Aff., Ex. G, § 11.) Thomamsfact,states that she
does not knowPlaintiff or Shirsel, that no rental agreement was entered into with eithigrem,
and thasshe never received any payment friimamfor the use of the first floor aparant (Def.
56.1 11 19-21; Thomas Aff., Ex. G, § 10-1R).her affidavit, Thomas statéisat she has not

receivedrent payments from anyone at the property since 2009. (Def. 56.1 { 16; Thomas Aff.,

2016 Minute Entry (noting that the last two pages of Dkt.-13zrePlaintiff’'s 56.1 Counter
Statement). Nonetheless,ni light of Plaintiff's pro sestatus, the Court considers “Plaintiff's
Declaration in Opposition to Defendants’ Summary Judgment Motion” (Dkt. 143-13 at ECF 5-8
and “Fourth Declaration of [Plaintiff] in Response to Defendants’ SummarymimgMotion
(4/25/16) With Undisputed Facts” (Dkt. 143) to be part of Plaintiff's 56.1 Count8tatement.

See Onitiri v. SecurifyNo. 12cv-5425, 2015 WL 13019584, at *1 (E.D.N.Y. Feb2615)(citing

Holtz v. Rockefeller & Cp258 F.3d 62, 73 (2d Cir. 2001)) (noting that courts have discretion to
overlook a party’s failure to comply with local rules).



Ex. G, 1 8.) Shinsaimilarly admits thashe and Plaintiff were squatters in the"12&enue

building and that they never paid rent or obtained permission from anyone tahesele(Def.

56.1 1 17; Shinsel Aff., Ex. F, 1 3.) Rather, Shinsiéhlly stayed at thérst floor apartment for

one to two weeks in late 2009 with her friend Jones. (Def. 562+-14; Mapp Hr'grr. (“Mapp
Hrg”), Ex. J at 9:13-10:3.) Toward the end of Shinsel’s visit, the apartment was rendered
uninhabitable by water damage, and Jones moved out, leaving theexgaracant (Def. 56.1

47; Mapp Hig, Ex. J at 9:24-10:10.) Shinsel and Plaintiff moved in shindyeafter. (Def.

56.1 1 17; Shinsel Aff., Ex. F, 11 2-3.) According to Shinsel, she and Plaintiff obtained a blank
lease template to create a fakaske for the firstloor apartment. (Det. 56.1 {1 23—-25; Shinsel

Aff., Ex. F,194-5.)

In contrasto Shinsel's and Thomas’ assertipR&intiff claimsthat “an associate of Ms.
Thomas” gave him keys to the property, that a lease was signed, and that he anditdie assoc
agreedupon a monthly rent of $600. (March 4, 20413y Tr. (“Suppression Hg.”), Ex. L at
49:18-50:1.) Plaintiff allegesthat he pid rent for eighteen of the twenty months he lived in the
apartment.(ld. at 50:15-173 Plaintiff and Shinsel'®ccupancy ofhe first floor apartment
endedon October 1, 2011, when Plaintiff was arrested on suspicion of assaulting Shinsel. (Def.

56.1 1 27; Arrest Report, Ex. M.

2 plaintiff testified at his criminal proceeding that he signed a lease with $acits of
Ms. Thomas, named Michael Thomas,” and that he had paid rent. (Suppression Hr.’g, Ex. L at
49:18-50:1) Despite testifying that he had paid rent for eighteen of the twenty monthsde live
in the apartment, and that he had receipts for his rent payments, Plaintiff never ghradyce
documents supporting these statemerits.af 50:15-19.)



B. Prosecution of Plaintiff

It is undisputed that during the course of Plaintiff's criminal prosecution,ndafes
entered tha 30" Avenue building without a warrant on two separate occasions, and that on one of
these occasions, they entered the first floor apartment.

1. October2001Search

On October 21, 201 BessomdNewton, who was assigned to prosecute the qgaest
Plaintiff, and Helgeson visited th&3d" Avenue buildingo canvas the area and search for a
possible witness who might have information about Shinsel’s injuries. (Def. 56. Dg&8f
SessomdNewton (“SessomdNewton Decl’), Ex. |, T 13.)Prior tovisiting the building,
SessomdNewtonvisited the hospital, where Shinsel remained unresponsive, and learned that
Shinsel’s motherJudith Workmar(*Workman”), had the authority to make medical decisions
on Shinsel’'s behalf. SessomdNewton Decl., Ex. I, 1 2+Zhinsel Aff., Ex. F, 11 6, &ff. of
Judith Workmar(*Workman Aff.”), Ex. O,f 1Q) After further communicatingvith hospital
staff, as wdlas with WorkmanSessoms-Newton concluded that Workroansidered hersetd
be responsible for all decisions made on behalf of Shinsel. (Def. 56.1  42; Shiesotois-

Decl., Ex | 1 7.) Over thephone, WorkmamskedSessomdNewton to retrievesome of

Shinsel’s personal belonginfem the apartment(Def. 56.1 § 41; Workman Aff., Ex. O, 1 5.)
Before October 212011, Sessoms-Newton also spoke to Jones, who inf@essbmdNewton

that the first floor apartment #iie 13¢" Avenue building had been rendered uninhabitable due to
water damage and that Plaintiff and Shinsel were not legal residents of timeesgppa(Def. 56.1

1 46-47; Sessomblewton Decl, Ex. 111 16-11.)

When Defendants arrived tite 13¢' Avenue buildingthey noted the unkempt nature of
the curtilage andhe mailslot bursting with unopened envelopes. (Def. 3530-51; Sessoms

NewtonDecl., Ex. | 1115-16.) They alsaoticedthe front door partially unhingezhd unlocked
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(Def. 56.1 1 54-56 When noone answeretheir knocksPefendants enterdtie building. (Def.
56.19 53, 55 Sessom®Newton Decl., Ex.,I17.) They made their way to the second floor to
look forawitness. (Def. 56.1 { 5&essoméNewton Decl., Ex.,I1117.) Following a brief survey
of the second floor apartmemthich was empty but for a few items strewn across the floor, they
went downstairs$o the first floor apartment. (Def. 56.1 §-88; Sessomblewton Decl., Ex. I
18.) Upon finding the first floor apartment similarly unlockaddafterno one answered their
knocksthey entered the apartmeriDef. 56.1 0-61 Mapp Hrg, Ex. J atl4:22-15:3Sessoms
Newton Decl., Ex.I, T 21) Defendants noticed furniture, grocery bags, and clothethe
apartment. (Def. 56.1 § 62; Mapp Hr'gex. Jat 15:4-9.) Because SessorNewton had
previously been informed of Plaintiff’'s allegation that Shinsel injured hdrgddainging her head
against thevall, Sessom$Newtontook three potograph®f the apartment wall as evidence. (Def.
56.1 1 65; Sessonidewton Decl, Ex. I, 1 22.)

2. November 201Bearch

Shortly afterthe October 2011 search, Plaintiff was indicted by a grand jury. (Grand Jury
Indictment, Ex.Q.) Plaintiff testified inthe grand jury that Shinsel had fallen dothe stairs in
the common stairwelhf the building (Trial Tr., People v. Theodore WilspDec.12, 2013 EX.
P at 688:12688:25) On November 23, 20185essomdNewton, who heard the testimony, again
visited the 130" Avenue buildingwith Helgeson to collect eviden@nd search foa potential
witnesswho may have known Shinsel. (Def. 56.1 1 70-71; Sessoms-Newton Decl., Ex. |, { 26.)
Once there, they again entered through the unlofked door of the buildingand then took
several potographsof the stairwell. (Def. 56.1 | #Z3; SessomdNewton Decl., Ex. I 27.)

This time, they did not enteitherof the apartments.SessomdNewton Decl., Ex. |, 1 28.)



3. March 2013 Suppression Hearing

During the subsequent criminal proceedings, the Honorable JoseploZtgyadlew York
Supreme Gurt found thatPaintiff had an expectation of privacy in tHiest floor apartment
because Plaintiff “treated . . . the apartment[] as his own,” and there was rabiamdibat Thomas
had any objection to Plaintiff's use of tipgoperty still, the court did not crediPlaintiff's
testimony that a lease agreement had beetered into andhat Plaintiff had paidrent.
(Suppression Hg, Ex. L at 51:14-22 52:18-19.) Accordingly,Judge ZayagrantedPlaintiff's
motion to suppress the photaghs taken on Odber 21, 201. (Def. 56.1 § 76Suppression
Hr.g, Ex. Lat 5218-53:6.) However, the coudenied the motioas tothe photographs takexd
the common stairwelih November2011 (Def. 56.1Y 76; Suppresgsn Hr./g, Ex. L at 53:7
53:19.) Even thougthe prosecution was not allowed to introduce into evidphotographs of
the first floor apartment walPaintiff was ultimately convicted of assault in the first degree and
assault in the second degree. (Def. 56.1 Cégtificate of DispositionEx. R.)

I. Procedural History

Plaintiff filed the Complaintin this actionon January 2, 2014. (Dkt. 1.) On February 11,
2014, Plaintiff filed an amended complaint. (Dkt. 6.) On March 26, 2014, the Honorable John
Gleeson ordered that thtmended ©mplaint would proeed against Sessoriiewton and
Helgesonsolely as totwo of Plaintiff's claims: (1) unlawful entry relating to Defendants’
warrantless entries into thE30" Avenue buildingin October and November 2014nd (2)
deprivation of personal property, relatingRtaintiff's claim that Defendants took a camera and
two cell phones from the first floor apaent (SeeDkt. 9.) On April 25, 2016, Defendants served
Plaintiff with their motion for summary judgment. (Dkt. 118.) Because Plaintiff cthifmethe
first copyof the motionwas destrogd by prison officials, Defendants served a second copy of the

motion on May 9, 2016. SeeMay 6, 2016 order, Dkt. 120.) After granting several extension
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requests from Plaintiff, the Court ordered Plaintiff to file his opposition pageksifust 1, 2016;
Plaintiff did not comply with that order(SeeJune 8, 201@®rder.) On August 25, 2016, the
briefing schedule was adjourned to ensure that Defendants received Plaippfisition papers.
(SeeAugust 25, 2016 order.Around September 15, 2016, Defendants received approximately
thirteenseparate packets dbcuments from Plaintiff. JeeDkt. 143.) On November 22, 2016, at
Defendants’ request, the Cowdnducted a status conferertoeclarify the scope of Plaintiff's
oppositionpaperdecause Plaintifiadsent Defendantspproximately1 60 pages adinglespaced
documents. Il.) At the conference, Plaintiff confirmed that his July 17 and 18, 2017 submissions
to the Cour{Dkts. 127, 128)and all160pages of documentse had sent Defendan(Bkt. 143)
representethe entirety ohisopposition. $eeNovanber 22, 2016 ordgr Defendants’ summary
judgment motion was fully briefed on January 30, 201Dkt. 151.)

DISCUSSION
Summary Judgment Standard

“Summary judgment is appropriate where there are no genuine disputes canaesni
material facts, and wine the moving party is entitled judgment as a matter of lawSumma v.
Hofstra Univ, 708 F.3d 115, 123 (2d Cir. 2013) (quotivginstein VAlbright, 261 F.3d 127, 132
(2d Cir. 2001))see alsd-ed. R. Civ. P. 56jaCelotex Corp. v. Catretd77 U.S317, 322 (1986);
Anderson v. Liberty Lobby, Inet77 U.S. 242, 247 (1986)Material” facts are facts that “might
affect the outcome of the suit under the governing lafntlerson477 U.S. at 248. A “genuine”

dispute exists “if the evidence is such that a reasonable jury could return a verdice f

3 Plaintiff continued to submit exhibits and another document entitled memorandum in
opposition to Defendants’ summary judgment motdter January 30, 2017.SéeDkts. 158
163.) The Court has not considered Plaintiff’'s belated submissions, which arérestbeant or
duplicative of his earlier submissions, in deciding Defendants’ motion.



nonmoving party.” Id. “The moving party bears the burden of establishing the absence of any
genuine issue of material factZalaski v. City of Bridgeport Police Dep#13 F.3d 336, 340 (2d

Cir. 2010 (citing Celotex Corp.477 U.S. at 322). Once a defendant has met his initial burden,
the plaintiff must “designate specific facts showing that there is a geissurefor trial.” Celotex

Corp, 477 U.S. at 3224 (internal quotation marks omittedn determining whether there are
genuine disputes of material fact, the court must “resolve all ambiguitiedranwdall permissible
factual inferences in favor of the party against whom summary judgmeontught.” Terry v.
Ashcroft 336 F.3d 128, 137 (2d Cir. 2008)tation and internal quotation marks omitted).

The Court’s inquiry upon summary judgmentdstermining whether there is the need for
a tria—whether, in other words, there are any genuine factual issues that properlyesoi\ed
only by a finder of fact because they may reasonably be resolved in favor of pathg’
Anderson477 U.S. at 250"Summary judgment is appropriate only ‘[w]here the record taken as
a whole could not lead a rational trier of fact to find for the-maving party.” Donnelly v.
Greenburgh Cent. Sch. Dist. No. 691 F.3d 134, 141 (2d Cir. 2012) (alterations in original)
(quotingMatsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 587 (1986)).

“When apro selitigant is involved, although the same standards for summary judgment
apply, thepro selitigant ‘should be given special latitude in responding to a summary judgment
motion.” Laster v. ManciniNo. 0~cv—-8268, 2013 WL 5405468, at *2 (S.D.N.Y. Sept. 25, 2013)
(quotingGonzalez v. Long889F. Supp. 639 (E.D.N.Y. 1995)). “Neverthelesgra selitigant
cannot rely solely upon the pleadifigsr conclusory allegationsr unsubstantiated speculatittn
defeat summary judgmentCole v. RogeraNo. 14cv-3216, 2017 WL 1157182, at *6 (E.D.N.Y
Mar. 6, 2017)(citation and internal quotation marks omitted@port and recommendation

adopted, 2017 WL 1155002 (E.D.N.Y. Mar. 27, 2017).



Il. Plaintiff's Unlawful Entry Claim

Plaintiff alleges thaDefendantswarrantless entriegto the first floorapartmentindthe
common stairwelbareaof the 130" Avenue building andthe photographingf these premises
violated his Fourth Amendment right®efendants resporttiat Plaintiff's unlawful entry claim
fails as a matter of law becaudg Plaintiff, as a squattedid not have aeasonable expectation
of privacy in the building; and (2)e did not have a reasonable expectation of privacy in the
common stairwell of the apartment building, which was a rfauttiily dwelling.

A. Legal Standards

The Fourth Amendmenb the United States Constitutignarantees:

The right of the people to be secure in their persons, houses, papers, and effects,
against unreasonable searches and seizures, shall not be violated, and n@ Warrant
shall issue, but upon probable cause, supported by Oath or affirmation, and
particularly describing the place to be searched, and the persdmags to be
seized.

U.S. Const. amend. Nsee als@outherland v. City of N.Y680 F.3d 127, 132 n.1 (2d Cir. 2012)
(citing, inter alia, Mapp v. Ohig 367 U.S. 643, 655 (1961)) (noting that the Fourth Amendment’s
search and seizure provisions are applicable to the States through the Founeendmant’s
Due Process Clause “The Fourth Amendment’'s warrant requirement protects one’s qyiva
interest in home or propertybsent exigentircumstancesr some other exception, [State actors]
must obtain a warrant before they enter the home to conduct a search or otherwis@m#mde

individual’'s legitimate expectation of privacy.U.S. v.Gori, 230 F.3d 44, 50 (2d Cir. 2000/t

4 Because Plaintiff's unlawful entry claim is dismissed based on the findin@!diatiff,
as a squatter, did not have a reasonable expectation of privacy in any part ofiihg buivhich
he lived and that Defendants are entitled to qualified immunity, the Court does not address
Defendants’ third argument that theirtées into the property were based on consent from
Shinsel’s mother, who allegedly had apparent authority to give consent.



the same time,he Supreme Court has “uniformly [ ] held that the application of the Fourth
Amendment depends on whether the person invoking its protection can claim a ‘jestiaabl
‘reasonable,’” or adgitimate expectation of privacy’ that has been invaded by governmemt. acti
El-Nahal v. YasskyB835 F.3d 248, 253 n.2 (2d Cir. 2016) (quotBrgith v. Maryland442 U.S.
735, 740 (1979) see alsoKatz v. United States389 U.S. 347, 361 (1967) (Harlan, J.,
concurring)) United States v. Haq@78 F.3d 44, 47 (2d Cir. 2002) (noting that the “cornerstone
of the moden law of searches ithe principle that, to mount a successful Fourth Amendment
challenge, a defendant must demonstrate that he persohafign expectation of privacy in the
place searched (quotingMinnesota v. Carter525 U.S. 83, 88 (1998)°

“Thus, a Fourth Amendment search[] does not occur unless the search invades an object
or area [in which] one has a subjective expectation of privacy that society asqutép accept as
objectively reasonable.United States v. Ulbrich858 F.3d 7196 (2d Cir. 2017)quotingUnited
States v. Haye$51 F.3d 138, 143 (2d Cir. 200@nternal quotation marks omittggdsee also
Kyllo v. United States533 U.S. 27, 33 (2011)tlinois v. Caballes 543 U.S. 405, 408 (2005)
(“Official conduct that does not compromise any legitimate interest in privacy is sedrah
subject to the Fourth Amendment.” (internal quotation marks omittédpther words, a plaintiff
challenging a search must demonstrate not only his subjective expectatioracy pmithe place

searched, but also thlais expectation was objectively reasonatlébricht, 858 F.3d at 96.

® See also Minnesota v. Cart&25 U.S. at 88 (“[C]apacity to claim the protectiorthod
Fourth Amendment depends . upon whether the person who claims the protection of the
Amendment has a legitimate expectation of privacy in the invaded pl@peting Rakas v.
lllinois, 439 U.S. 128, 143 (1978)Jlinois v. Andreas 463 U.S. 765, 771 (1983) (“The Fourth
Amendment potects legitimate expectations of privacy rather than simply place® itfgpection
.. . does not intrude upon a legitimate expectation of privacy, there is no ‘searelat salihe
Warrant Clause.”)tnited States v. Gray83 F. App’'x 871, 872 (2d Cir. 2008) (summary order)
(citing lllinois v. Andrea}.
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B. Plaintiff as a Trespasser Did not Have an Objectively Reasonable
Expectation of Privacy in Any Part of the Areas Defendants Entered

By explicitly statingthat “a mere trespasser has Fourth Amendment protection in
premises he occupies wrongfull§/United States. Sanchez635 F.2d 47, 64 (2d Cir. 1980), the
Second Circuit indicated that an unlawful occupant’s subjective expectafomivaty is not one
that “society is prepared to accept as objectively reasonableJlbrichf 858 F.3d at 96 (quoting

United States v. Haye§51 F.3d at 143) See, e.g.Sanchez635 F.2d at 64 (affirming district

® Under New York law, “[a] person is guilty of trespass when he knowingly enters or
remains unlawfully in or upon premisesZaniewska v. City of N.Yo69 F. App’x 39, 42 (2d Cir.
2014) (summarwrder) Quoting N.Y. Penal Law § 140.05).

" In the absence of Supreme Court precedent regarding a trespasser’s Fountimante
rights against unreasonable searches, courts have developed different thletespassers’
privacy expectations and Fourth Amendment rights. Some circuit courts have helebiheders
and squatters cannot have a reasonable expectation of privacy in the propgeviyotigfully
occupy. See, e.g.Amezquita v. Hernand&2olon 518 F.2d 8, 11 (1st Cir. 1975) (holding that
squatters on government property do not have a reasonable expectation of privacy on thst prope
because they can be immediately evicteited States v. RuckmaB06 F.2d 1471, 1471 (10th
Cir. 1986) (trespasser had no legitimate expectation of privaaycave in which he resided on
federal land)United States v. Whiteheadl5 F.3d 583, 587 (6th Cir. 2005) (collecting cases in
which courts have concluded that those “who inhabit a residence wrongfully may inotacla
legitimate expectation of privacy the property”);United States v. MurrgyNo. 1:1Gcr-00024,
2010 WL 3069485, at *6 (D.V.l. Aug. 2, 201()oting that Virtually every court . . . has found
that a squatter lacks standing to contest a search of the structure in which hes @usiadtiig”
(collecting cases)) The Ninth Circuit, in contrast, has recognized trespassers’ legitimate
expectation of privacy so long as the trespassers have not been warned of tivéul teriancy.
See United States v. Sandow00 F.3d 659, 66®1 (9th Cir. 2000) (holding that an unwarned
trespasser maintained a legitimate expectation of privacy in dikergtructure on unmarked
federal government land3ge also State v. Dig809 P.2d 637, 6390 (Haw. 1980) (holding that
squatters on State governméamrtd had a legitimate expectation of privacy in structure built on the
land because the government “acquiesced” its right to eject the squattdrs saquldtters had used
the land by sufferance of the State for a “considerable period of time”).

In Sanclez the Second Circuit joined the jurisdictions that employ Almeezquita-
Ruckmarapproach. 635 F.2at64 (“[A] mere trespasser has no Fourth Amendment protection in
premises he occupies wrongfully . . ..”). Consequently, courts in this jurisdiction tizaghize
a trespasser’s subjective expectation of priva@premises he or she unlawifubccupesto be
objectively reasonableSee, e.g.Gill, 2017 WL 1097080, at *6 (noting that “squatters’ claims
under Section 1983 are routinely rejected by courts in the Second circuét{icg cases)\Valls
v. Giuliani, 916 F. Supp. 214, 221 (E.D.N.Y.9¥®) (“Under Rakas v. lllinoi§ a trespasser

11



court’s denial of a criminal defendant’s motion to suppress evidence obfi@meslearching a car
where defendant demonstrateesither ownership of the car, nor license from the owner to possess
the caJ. “The [Supreme Court] ifJonesv. United States362 U.S. 257 (1960pverruled on
other grounds by United States v. Salvuddis U.S. 83, 100 (198Q)was quite careful to note
that ‘wrongful’ presence at the scene of a search would not enable [an individolajg¢t to the
legality of the search.’'Sanchez635 F.3d at 64 (quotingakasv. lllinois, 439 U.S. 128, 141 n.9
(197)); seealsq Gill v. City of N.Y, No. 15CV-5513, 2017 WL 109708@t *5-6 (E.D.N.Y.

Mar. 23, 2017) (finding that plaintiff lacked standing to object to police entry cdghetment
where plaintiff was an unlawful tenant and noting that “squatters’ claims undeoisé&83 are
routinely rejected by courts in this circu{ollecting case$) United States v. Roundslo. 16
CR-239S, 2015 WL 5156872, at *6 (W.D.N.Y. Sept. 2, 2015§*Unlawful occupation of
property runs contrary to societal standardseasonableness.” (collecting casgblited States

v. Shelton No. 14cr-6009, 2015 WL 500886, at *3 (W.D.N.Y. Feb. 5, 2015) (unwelcomed
boyfriend who broke into the home of the leaseholder had no reasonable expectation ofrprivacy
the residencde Lagasse v. City dlVaterbury No. 3:09cv-391, 2011 WL 2709749, at 90 (D.
Conn. July 12, 2011) (dismissing plaintiff’'s unlawful grntlaim,because, as a trespasser, plaintiff

did nothave a reasonable expectation of privacy (ciBagchel); United Sates v. Diaz675 F.

obviously cannot claim any reasonable expectation of privacy in premises he isuliplaw
occupying.”);De Villar v. City of N.Y,.628 F. Supp. 80, 83 (S.D.N.Y. 1986) (finding that plaintiffs,
for purposes of &ection 1983 action, “had no more of a property interest in those apartments than
in any other in the [c]ity they might have trespassed into and encamped withis, tioatd at all,”
where plaintiffs entered the building illegally after it was placed aonsolidation program and
did not pay any rent to the cityaccordUnited States v. Rahm@l3 F.2d 31, 34 (2d Cir. 1987)
(“[W]hen a hotel guest’s rental period has expired or been lawfully terminategljésedoes not
have a legitimate expectatiof rivacy in the hotel room or in any articles therein of which the
hotel lawfully takes possession€ollecting case$) As these cases make clear, trespass for
purposes of Fourth Amendmennhalysis encompassexcupancy of a premises that might
otherwse qualify as “adverse poss&n” under State common law.
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Supp. 1382, 1387 (E.D.N.Y. 1987) (denying a motion to suppress evidence seized from searching
a car where the car was registered to a third party and defendant did nta sbgiwimate basis-
such as the owner’s permission—for beimg”) .

The Secad Circuit has explained that infringement of ‘sniegitimate expectation of
privacy can be demonstratédy showing that he owns the premises or property subjected to
searchor by showing that he occupies and has dominion and control over the premises or property
by leave of the ownér Sanchez635 F.2d at 6364 (emphasis addedgiting Rakas 439 U.S. at
143 n.12 andlones 362 U.S. aR67). Here, nothing in theummary judgmentecord indicates
that Plaintiff owned thdirst floor apartment or that he occupied the unit by leave of the owner
Thomas. Uncontested evidence in the record demonsttht#§ homaswasthe legal owner of
theapartment buildingvhenDefendantsived in the firstfloor unit. (Def. 56.1 § 10; Thomas Aff.,

Ex. G 1 1 Thomas Deed, Ex. H.Moreover,Thomas has stated tHakaintiff and Shinsel never
entered inta rental agreement witer. (Def. 56.1 4 16—21 Thomas Aff., Ex. G{11(stating

that neither Plaintiff nor Shinsel ever entered into any regeement with Thomag) Thomas

has alsassworn that she has not received any rent payments from anydine 530" Avenue
building since 2009, when Jones vacated the building. (Thomas Aff., B 8-9) Notably,

Shinsel herseldidmitsthat sheand Plaintifflived in Thomas’ apartmeriuildingassquatters, that

she and Plaintifhiever paid rent or obtained permission from anyone to reside there, and that they
used a “blank lease template to create a fake lease” listing themselves as teredn&6.1 6,
23-25 Shinsel Aff.,.Ex. F, 1 2-5.)

While Plaintiff insists that he was given permission to live in Thomas’ building htéha
signed a rental lease, and that he had paid rent, Plaintiff has not produced any ewiseppert

of hisclaims At his previous criminal proceedingBlaintiff asserted-without any corroborating
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evidence—that a signed lease existettlahat he had receipts for eighteen months of rent payments
to Thomas.(SeeSuppression Hg, Ex. L at 4918-20, 50:15-17.) Four years later, Plaintiff still

has not produced any supportegjdencefor such assertionsRlaintiff cannot create a dispute of
material fact by relyingnly on his allegations.Evena pro selitigant mustprovide more than
conclusory allegations to defeat summary judgmé&ete Cole2017 WL 1157182, at *&ee also
Matsushita Elec. Indus. Co475 U.S. at 58@noting that a nonmoving party cannot defeat
summary judgment by “simply show[ing] that there is some metaphysical doubt asnatérial

facts . ...”).Based on th record evidenceorreasonable jury could find thRtaintiff was a legal
tenantwith anobjectively reasonable expectation of privatiere, the evidence presented is “so
onesided” that Defendants must prevail as a matter of I8eeAnderson 477 U.S. ak51-52

(“In essence [ ], the inquiry [at the summary judgment stage is] whether theneipresents a
sufficient disagreement togeire submission to a jury or whether it is so-gited that one party
must prevail as a matter of law,.9ee also Sancheg&35 F.2d at 64 (“[W]e have held that where a
defendant had the keys to a car and permission from the owner to use it[,] he had standing to
challenge the search of the car; but where the car driven by one defendant witbrtdefetidant

as a passenger was registered in someone else’s name, and neither defendanarspowed
legitimate basis for being in the car, neither had staridfogations omitted)).In sum, because
Plaintiff, as a trespasser, did not have an objectively reasonablaagiqeof privacy, the Court

dismisses hisinlawful entryclaim.®

8 The Court need not delve into whether Plaintiff had a subjective expectation ofyprivac
in the property in which he livedan issue that does not seem to be in dispute, in any-cagen
that Plantiff did not have an objectively reasonable expectation of priv&eeUnited States v.
Zodhiates 166 F. Supp. 3d 328, 336 (W.D.N.Y. 2016) (“[N]Jo Fourth Amendment ‘search’
occurred, even if the defendant otherwise demonstrated his subjective expexdtptivacy . . .
); United States v. Santopiefi®09 F. Supp. 1001, 1007 (D. Conn. 1992) (“Assunangiiendq
that the defendant [ ] exhibited a subjective expectation of privacy, the Court sianpipt
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C. Plaintiff Did Not Have an Objectively Reasonable Expectation of Privacy in
the Common Stairwell

Moreover, Plaintiff's contention that Defendangsitriesinto the building and specifically
the common stairwell constituted “unreasonable searches” is meritless. Thd Sacoit has
held that “a person does not have a reasonable expectation of privacy in the common areas of
multi-unit buildings.” United States v. Simmondg!1 F. App’x 99, 104 (2d Cir. 2016) (summary
order); see also United States v. Gr&83 F. App'x 871, 873 (2d Cir. 2008) (summary order)
(finding that defendant “did not have a privacy interest in the hallway becauas itot/subject
to his exclusive control. The record indicates that [plaintiff] and his neighbadstiee hallway
....."); United States \Holland, 755 F.2d 253, 25%6(2d Cir. 1985) (finding arrest in common
hallway of twastory apartment building did not occurdefendant’s Zone of privacy); Watkins
V. Ruscitto No. 14-cv—7504, 2016 WL 3748498, at *9 (S.D.N.Y. Julg¢, 2016) (finding that
plaintiff did not have a legitimate expectation of privacy in a bathroom in a corhallovayin a
Section 1983 sujit The kuilding in which Plaintiff lived had two apartment w)iand the staircase,
of which Defendanttok photos, was @mmon statase within the building. (Thomas AfEx.

G, 11 24.) Therefore, Plaintiff's unlawful entry claim based on Defendants’ entoythe
common stairwell is dismissed.

[1I. Collateral Estoppel

Defendants contend that Plaintiff cannot invoke offensive collateral estoppel tashe

State court decisioto suppresghe photgrapts taken of the first floor apartmehtbecause

conclude that his expectation is one that efiycis prepared to recognize as reasonable . . . .”
(citation and inérnal quotation marks omitted))

® Although Plaintiff did not raise the issue of offensive collateral estoppel in hisibppos

to Defendants’ summary judgment motion, the Courtsimars this issubecausat is plainly
implicated by the circumstances of this case
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Defendarg did not have the requisite “full and fair opportunity to litigate” this issue. ThetC
agrees.

“Collateral estoppel, or issue preclusion, prevents parties or theirgpfigi@ relitigating
in a subsequent action an issue of fact or law that fulys and fairly litigated in a prior
proceeding.”Marvel Characters, Inc. v. Simp810 F.3d 280, 288 (2d Cir. 2002ge also Jenkins
v. City of N.Y,.478 F.3d 76, 85 (2d Cir. 2007) (citidgan C. v. Cortines89 N.Y.2d 659, 667
(N.Y. 1997)). Under 28).S.C. 8§ 1738, “issues actually litigated in a staiart proceeding are
entitled to the same preclusive effect in a subsequent federal § 1983 suit as thayteejoourts
of the State where the judgment was renderdtigra v. Warren City Sch. Dist. Bd. of Edu465
U.S. 75, 83 (1984) (discussidien v. McCurry 449 U.S. 90 (1980)Routier v. O’'Hara No. 08-
cV—2666, 2013 WL 3777100, at *7 (E.D.N.Y. July 17, 2013) (same).

“Under New York law, collateral estoppel will preclude a fedecalrt from deciding an
issue if(1) the issue in question was actually and necessarily decided in a prieegira; and
(2) the party against whom the doctrine is asserted had a full and fair oppouuitityate the
issue in the first proceedirigRealdy v. Catoneg630 F. App’x. 120, 121 (2d Cir. 2015) (summary
order) (quotingMcKithenv. Brown 481 F.3d 89, 108d Cir. 2007); see alsdCurry v. City of
Syracuse 316 F.3d 324, 331 (2d Cir. 2003) (“[Clollateral estoppel prevents a party from
relitigating an issue decided against that party in a prior adjudicatjommation andinternal
guotation marks omittedl) “The party seeking the benefit of collateral estoppel has the burden of
demonstrating the identity of the issues|,] . . . whereas thegitetyipting to defeat its application
has the burden of establishing the absence of a full and fair opportunity to liigatsues.”
Constantine v. Teachers Colleget8 F. App’x. 92, 93 (2d Cir. 2011) (summary order) (quoting

Evans v. Ottimp469 F.3d 278, 281-82 (2d Cir. 2006)).
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However,“collateral estoppel will not bar reconsideration of an isktieere is an inability
to obtain review or there has been no review, even though an appeal wds Jak&ns 478 F.3d
at 91 (quotinglohnson v. Wains, 101 F.3d 792, 795 (2d Cir. 1996)). In other wof{i§,a party
has not had the opportunity to appeal an adverse finding, then it has not had a full and fair
opportunity to litigate that issue.Id. (citation and quotation marksemitted);id. (“If review is
unavailable because the party who lost on the issue obtained a judgment in his favor, #ie gener
rule of [collateral estoppel] is inapplicable by its own ternfguoting Restatement (Satd) of
Judgments § 28(1) cmt.(4982));seealso Johnsonl01 F.3d at 796 (finding application of the
doctrine of collateral estoppel in subsequent federal Section 1983 case was in ewse bec
“[blefore the jury’s verdict, any appeal of tBatecourt’s ruling of probable cause would have
been premature[[h]fter final judgment [of acquittal] was entered[,] that issue was modtiygt
[the criminal defendant] had neither the opportunity nor the incentive to appedVérsafinding
of probable cause to arrest fi)msee alsdPeople v. Meding617 N.Y.S.2d 491, 498\.Y. App.

Div. 1994) (“The People did not have a full and fair opportunity to litigate the suppression order
. . because they had no opportunity to appeal the erroneous d&ciBiamd v. N.Y,.263 F. Supp.

2d 526, 552 (E.D.N.Y. 2003)A determination whether the first action or proceeding genuinely
provided a full and fair opportunity requires consideration of . interf alia,] the incentiveand
initiative to litigate and the actual extent of litigation .”. (emphasis added)).

Here, Plaintiff was ultimately convicted the criminal case-even though the prosecution
was prohibited from introducing the photographs taken of the first floor apartraedt thus
Defendants hadeitherthe incentive nor the opportunity to appeal the State court’s finding that
Plaintiff had an expectation of privacy in the first floor apartmedge JenkinsA78 F.3d at 92

(finding that“facts determined in a pretrial suppression hearing cannot be given predtfect
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against a defendant subseqlemcquitted of the charges,” becaubat defendant lacked the
opportunity and reason to seek appellate review of the determinatem)also Medina617
N.Y.S.2d at 493° “In New York, the danger inherent in the doctrine of collateral estopibeit—
anerroneous first decision on an issue will be perpetuated in subsequent litigati@medied
to an extent by the requirement that the doctrine not be applied when there is no ogdortunit
appellate review.”Jenkins 478 F.3d at 91Johnson 101 F.3d at 795 (“Under New York Law,
appellate review plays a critical role in safeguarding the correctiggdgments . . . .").

In finding that Defendants did not have the opportunity to appeal the State court’s
suppression finding, the Court has taken into account the theoretical possibility firastwuitors
in Plaintiff’'s criminal case could hawsought interlocutory appeal tfie suppression order and
that “[w]here [appellate] review is available but is not sought, estoppel appheskeyv. Keane
920 F.2d 1090, 1097 (2d Cir. 1990) (citing Restatement (Second) of Judgrag(it)cmt. a).
Indeed, inPinkey the Second Circuéxplainedhat, “while lack of incentive tbtigate vigorously
may render the collateral estoppel doctrine inoperative, lack of incentampéaldoes not have
the same effect. Rather, failure to appeal an adverse judgment negatesltisvereffect of that

judgment only when review was unobtainable ‘as a matter of ldd.. 4t 1097 citations omitted)

10 Generally, it is more common for courts to find that a State court’s rulingsagain
criminal defendant in a previous criminal proceeding does not subject that adefendafensive
collateral estoppel when he is acquitted and then pursues a Section 19&2sug.g.Johnson
101 F.3d at 795 (“[I]n the acquittal context, New York courts have held that facts ohetgima
pretrial suppression hearing cannot be given preclusive effect against a defrmsequently
acquitted of the charges.”)Here, the Court considers whether Plaintiff can assert “offensive
collateral estoppel” based on the favorable ruling he received as a defendanttateniso8rt
criminal matter. See Parklanélosiery Co.v. Shore 439 U.S. 322, 330.4(1979) (“[O]ffensive
use of collateral estoppel occurs when the plaintiff seeks to foreatessdant from litigating an
issue defendant has previously litigated unsuccessfully in an action with anatiig).pa
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Here the prosecutors in Plaintiff's criminal case did not haveahopportunity to appeal
the suppressioarder. Although New York Criminal Procedure Law (“CPL”) 8§ 450.50 provides
that the prosecution may pursue an interlocutory appeal challenging amg@kémg a criminal
defendant’s suppression, thappealright is limited. In order to seek such an appeal, the
prosecution must “file a statement asserting that they cannot prevail at trialtwiicbievidence.”
Yarter v. Winn645 N.Y.S.2d 333, 334 (N.Y. App. Div. 199@jting N.Y. CPL 88 450.20(8) and
450.50(1)) see, e.g.People v. Howington946 N.Y.S.2d 368 (N.Y. App. Div. 20123geN.Y.
CPL § 450.50 (requiring prosecution to file “statement asserting that the deprivathe use of
the evidence ordered suppressed has rendered the sum of the proof available to the people wit
respect to a criminal charge which has been filed in the couer €é}insufficient as a matter of
law, or (b) so weak in its entirety that any reasonable possibility of prosgsuich charge to a
conviction has been effectively destroyedPgople v. Mcintosh600 N.E.2d 199, 200 (N.Y.
1992) (noting that the “purpose of [§ 450.50(1)] is to limit appeals by the People froressippr
orders to cases in which the order is so devastating to the People’s case thaciisahrmpatter,
it ends the prosecution3ee alsdN.Y. CPL § 450.20(8)Moreover, “[iJn the event that the appeal
is unsuccessful, the taking of the appeal bars further prosecution of the indictegefitl.(Y.]
CPL 450.50(2)).”Yarter, 645 N.Y.S.2d at 334In Plaintiff's criminal case,eeking interlocutory
appeal of the State court’s suppresstwder was not a viable option because the suppressed
evidence,.e., photographs of the walls of the first floor apartmergremot necessaryo the
prosecution’s caseand thus the government could not have filed, in good fdith statement
required ly 8 450.50(1). Furthermorepecause Sessor&wton ultimately recused herself from
prosecuting the case after having to testify as a witness in Plaintiff\éneti proceeding (Def.

56.1 1 77), Sessontéewtonherseliwas unable to appeal the decision suppressing the photographs
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she took of the first floor apartment building. Similarly, Hegelson, an inatstighad no
authority or opportunity to appeal the suppression order.

For the foregoing reasons, the Court finds that Defendants amlfaieraly estopped
from litigating whether Plaintiff had an objectively reasonable expectatipnvacy in the first
floor apartment and the common areas of thd"¥8@&nue building.

V. Qualified Immunity

Even if Defendantsiolated Plaintiff's Fourth Amendment constitutional rightsyare
entitled to qualified immunity because the Isanot clearly established as to a trespasser’s right
to be free from a search of the premises where thegsigng unlawfully.

Qualified immunity protects government officials from civil damages “insofahes

conduct does not violate clearly established statutory or constitutionalafghitéch a reasonable

1 On a related note, before Plaintiff could successfully assert offensiveecalllestoppel
against Defendants, he must show that the People of the State of New York, antepiagthe
New York District Attorney’s ffice, are in privity with both Defendants in the instant action. It
is unlikely that there is privity between Defendants and the People of the@Swse York when
neither SessorAdewton nor Hegelson had the requisite control required over the criminal
proceedings or had control over the presentation of evidGexsdenking 478 F.3d at 85 (finding
application of collateral estoppel doctrine inappropriate in a Section 49i8decause the
detectives who investigated plaintiff's criminal case and tdstfied as witnesses were not in
privity with the People of the State of New York, the prosecuting party, and“n@rparties to
[the plaintiff's] criminal proceeding”)see also Amalfitano v. Rosenbelp. 04-cv—2027, 2005
WL 2030313, at *3 (S.D.N.Y. Aug. 22, 2005) (noting relevant factors in determining whether
privity exists for purposes of collateral estoppel, including the extent to whigbathe against
whom preclusion is asserted “exercised some degree of actual control oveedbetairon)
(quoting Stichting Ter Behartiging Van De Belangen Van Oudaandeelhouders In Het Kapitaal
Van Saybolt Int’l B.V. v. SchreiheB27 F.3d 173, 185 (2d Cir. 2003) aBdechel v. Bain97
N.Y.2d 295, 301, 766 N.E.2d 914 (N.Y. 2001g¢ealso Stancuna v. Shean 563 F. Supp. 2d
349, 35354 (D. Conn. 2008) (“Although the Second Circuit does not appear to have expressly so
held, a number of other circuits have held that government employees in their indivihtiesa
are not in privity with their governmergmployer.” (collecting cases))Krug v. Qiy. of
Rennselaer559 F. Supp. 2d 223, 2484 (N.D.N.Y. 2008) (declining to find privity where
plaintiff did not have the ability to control the presentation of evidence or appeal theeftigaon
in the prior proceedings).
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person would have known.Pearson v. Callahgrb55 U.S. 223, 231 (2009)yqgting Harlow v.
Fitzgerald 457 U.S. 800, 818 (1982))A qualified immunity defense is established if (a) the
defendant’s action did not violate clearly established law, or (b) it was ob|gctasonable for
the defendant to believe that his action did not violate such |8alin v. Proulx93 F.3d 86, 89
(2d Cir. 1996) (citations omittedCoggins v. Buonora/76 F.3d 108, 114 (2d Cir. 2018ame)

In deciding whether qualified immunity appliegurts conduct a two-step analysis: “First, do the
facts show that the officer’'s conduct violated plaintiff's constitutional rigt8scond, if there was

a constitutional violation, was the right clearly established at the time of ther'sfiamions?”
Barboza v. D’Agata676 F. App’x 9, 142d Cir. 2A7) (summary order)see Winfield v. Trottier
710 F.3d 49 (2d Cir. 2013) (when deciding the issue of qualified immunity, “courts ask whether
the facts shown [1] ‘make out a violation of a constitutional right,” and [2] ‘wheligeright at
issue was clely established at the time of fdadant’s alleged misconduct.(fjuotingPearson

555 U.S. at 232) Courts, however, “may, in [their] own discretion, refrain from determining
whether a constitutional right has been violated and instead move directly quebigon of
qualified immunity.. . ” Costello v. City of Burlingtgr632 F.3d 41, 5352 (2d Cir.2011) (Pooler,

J., concurring).

To determine whether the relevant law was clearly established, a court cofigiders
specificity with which a right islefined, the existence of Supreme Court or Court of Appeals case
law on the subject, and the understanding of a reasoj&ihte actor]n light of preexisting law.”
Terebesiv. Torres@64 F.3d 217, 231 (2d Cir. 2014¥rt. denied sub nororressov. Terebesi
135 S. Ct. 1842 (2015%ee also Southerland v. City of N.881 F.3d 122, 125 (2d Cir. 2012)
(Mem) (“[T]he relevant dispositive inquiry in determining whether a right iarteestablished is

whether it would be clear to a reasoledtateactor]that his conduct was unlawful in the situation
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he confronted.” (citation and internal quotation marks omittetl)).a damages action asserting
an illegal search, ‘the relevant question . . . is . . . whether a reasonable [Bidtecadd have
believed|[the] search to be lawful, in light of clearly established law and the information the
searching [State actor] possessedifborev. Vega 371 F.3d 110, 115 (2d Cir. 200&econd
alteration in originalquoting Anderson v. Creightqrd83 U.S. 635, 641 (1987))'A[] [State
actor] conducting a search is entitled to qualified immunity where cleddylstied law does not
show that the search violated the Fourth Amendmepé&rson 555 U.S. at 243-44.

As discusseduprg there is nolaw clearly establishinghat a warrantlessearchof a
premisesoccupied by a trespasseolatestheFourth Amendmentlf anything, the Second Circuit
has found that trespassers and squatters have no constitutionally proteptrty interestwith
respetto the placesvhere they reside and thus haaeeFourth Amendment protection as todh
premises.See Sanche835 F.2d at 64 (“[A] mere trespasser has no Fourth Amendment protection
in premises he occupies wrongfully . . .; dccord Smith v. Cnty. of NassaWo. 10-ev-4874,
2015 WL 1507767, at *8 (E.D.N.Y. Mar. 31, 2015) (“To the extent that Plaintiff was a squatter,
he had no legal right to remain on the Property, and therefore cannot assert a cogmpalile p
interest in the continued occupancy of the Propertgff)d, 643 F. App’x 28 (2d Cir. 2016).

Moreover, prior to entering the 18@venue building Sessoméewtonfound out from
Joneswho wasShinsel’s friend, that Plaintiff and Shinsel were not legal residents of shédior
apartment, and that the first floor apartment had been rendered uninhabitable rogawetge.
(SeeDef. 56.1 M 45-47 SessomdNewton Decl., Ex. Iff 9-11) Both timeswhenDefendants
went tothe 130" Avenue building they noticedhatthe building and surrounding areppeared
to be unkempt andbandonedyith all of the doors unlocked, unhinged, or ajar. (Def. 56.1 | 48,

50-51, 5455, 57, 61). The front door mail slot waalsofilled with unopened envelopes and
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solicitation flyers. (Def. 56.1  58essomd&Newton Decl. Ex. I, § 16.) When SessonNewton

knocked on the partially unhinged and unlocked front building door, there was no answer. (Def.
56.1 1 53.) Both the first and second floor apartment doors were unlocked, and no one responded
to Defendants’ knodkg. (Def. 56.1 1b6-57, 66-61.) Even thougtthe first floor apartment
appeared to be inhabit¢bef. 56.1 1162), giventhe lack of clearly established law regarding the
Fourth Amendment rigktof trespassershe informationDefendants hadbout the properfyand

other aspects dhe buildings appearancet was objectively reasonable for Sessaxewton and
Hegelson to believe that entering and taking photographs of thldostapartment unit and the
common stairway, withut a warrantgdid not violate anglearly established law.

V. Plaintiff's Deprivation of Property Claim

Plaintiff also alleged that Defendants sthie camera and two cell phon&sm the first
floor apartment. As Defendants have noted, “[d]eprivatioproperty by a state actor, whether
intentional or negligent, does not give risatalaim under § 1983 so long as the law of that state
provides for an adequate post-deprivation remedy and the deprivation was the resaliddra
and unauthorized’ &¢ David v. N.Y.P.D. 42nd Precinct Warrant Squbid. 02-v—2581, 2004
WL 1878777, at *5 (S.D.N.Y. Aug. 23, 200&ollecting cases)ee also Davis v. N.,Y311 F.
App’x 397, 400 (2d Cir. 2009summary orderjquotingHudson v. Palmer468 U.S. 517, 53
(1984)). Here, Plaintiff has not claimed that any alleged deprivation of his propsrautit@rized
or the result of an established State procedure. Moretwar exist adequate Stgpest-
deprivation remediethat Plaintiff could have usesluch asbringinga State law clainin the Court
of Claims See Davis311 F. App’x at 400Wahid v. MogelnickiNo. 15cv-2869, 2017 WL
2198960, at *2 (E.D.N.Y. May 17, 2017) (“New York has adequate statedppstation
remedies” that allow “a plaintiff [tdpring a state law claim for negligence, replevin or conversion

with the Court of Claims”). Thus, Plaintiff’'s deprivation of property cla@msfas a matter of law
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and is dismissedSeeg e.g, Wahid 2017 WL 2198960, at *2 (dismissing plaintiff’'s deprivation of
property claim, given New York's adequate pdsprivation remedies and plaintiff's failure to
indicate that the deprivation was authorized or the result of an establistedrStzdure)Alloul

v. City of N.Y, No. 09cv—7726 2010 WL 5297215, at *65(D.N.Y.Dec. 21, 2010) (dismissing
plaintiff's deprivation of property interest claim basedtbatowing and subsequent destruction
of plaintiff's carbecauséthere [wa$ no evidence that either the towing or the destruction of [the]
car wasanything other than a ‘random and unauthorized’ act” and plaintiff failed to utilize a
constitutionally adequate pedéeprivation remedyi.e., pursue a State court action based on
negligence or conversion).

CONCLUSION

For the reasons set forth above, the Court grants summary judgment to Deferdant
Plaintiff's unlawful entry claim and deprivation of property claim. T@krk of Court is
respectfully directed to enter judgment in Defendants’ favor and terminstaction.

The Court certifies that any appeal from this Order would not be taken in gtgdfad,
thereforejn forma pauperistatus is denied fahepurpose of any appeghee Coppedge v. United

States369 U.S. 438, 44445 (1962).

SO ORDERED.

/s/ Pamela K. @en
Pamela K. Chen
United States District Judge

Dated: August 17, 2017
Brooklyn, New York
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