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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

________________________________________________________________ X
SELWYN WALKER, :
Petitioner, :
: MEMORANDUM AND ORDER
-against :
: 14-CVv-00141 (DLI)
ATTORNEY GENERAL OF THE STATE :
OF NEW YORK, :
Respondent. :
________________________________________________________________ X

DORA L. IRIZARRY, Chief United States District Judge:

On January 8, 201&elwyn Walkei(“Petitioner”) petitioned this Coufbr a writ of habeas
corpus(the “Petition”)pursuant to 28 U.S.C. § 2254, challenging his conviction in New York State
Supreme CoustQueens Countfor one count of criminal sexual act in the first degree and one
count of unlawful imprisonment in the second degree. (Pet. for Habeas Corpus (“Pet."htBkt. E
No. 1.)

On February 18, 2014, this Court ordered Petitioner to show cause why it should not
dismissthe Petition as time barred under the Antiterrorism and Effective Death Penalty Act
(“AEDPA"), Pub. L. No. 104132, 110 Stat. 1214. On March 4, 2014, Petitiditext his response
asserting that the doctrine of equitable tolling saved the Peti({fge® Petitioner's Response to
Order to Show Cause (“Pet.’s Resp.”), Dkt. Entry No. Bhe AttorneyGeneral for the State of
New York (“Respondent’ppposedmaintainingthat the action wame barredas ofMarch 25,
2014. Gee Respondent’s Opp’n to Order to Show Cause (“Resp.’s Opp’n”), Dkt. Entry No. 8.)

Without leave from this Courtpn March 5, 2015, Petitioner acting pro se, filed a
“supplemental’tresponse to the Order to Show Cauwgach assertedewarguments and a claim

of actual innocence. S¢e Petitioner’s Supplemental Response to Order to Show Cause (“Pet.’s
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Supp. Resp.”), Dkt. Entry No. 13.) On November 4, 2015, this Court issued a Summary Order
holding that it would consider Petitioner's arguments in his supplemental respdirse Court
directed Respondent to respond to Petitioner’s supplemental response, and Respondésd submi
its response on January 11, 201¢ee Resp.’s Supplemental Opp’'n to Order to Show Cause
(“Resp.’s Supp. Opp’n.”), Dkt. Entry No. 24

On December 5, 2016, Petitioner's new counsel filed a motion seeking leave to file an
additional memorandum of law a@dsing Petitioner’s actual innocence clairBee(Dkt. Entry
No. 34.) TheCourt granted Petitioner’s request, and Petitioner filed his memorandum on March
3, 2017. $eePet.’s Mem. in Supp. of Actual Innocence Claim (“Pet.’s Mem.”), Dkt. Entry No.
36.) On March 17, 2017, Respondent fildd opposition,asserting that Petitioner's actual
innocence claim was neither credible nor compelliisge Resp.’s Mem. in Opp’n to Pet.’s Actual
Innocence Claim (“Resp.” Mem.”), Dkt. Entry No. 39.)

For the reasons set forth below, the Petition is dismissed as untimely.

BACKGROUND

On March 13, 2005during the late evening houBetitioner lured his former girlfriend
(the “victim”) to his father’'s house in Queens County, New YdiResp.’s Opp’rat 2.) When
she arrived, Petitioner pushed the victim into the basement of the houbeeatened her with a
knife. (Id.) At knifepoint, Petitioner made the victiomdressand forced her to perform fellatio.
(Id.) Following a jury trial, Petitioner was convicted of Criminal Sexual Act in the Firstdgeg
under New York Penal Lawg 130.50[1] and Unlawful Imprisonment in the Second Degree

pursuant to New York Penal Law 8§ 155.30[8]d.X On April 25, 2006, Petitioner was sentenced

1 The Court assumes the partitmiliarity with the Order and provides only a brief summary of the ghareé history
of this case, as it relates to this decision.



to seven yearsf imprisonment on the criminal sexual act nbto run concurrently with ongear
of imprisonment on the unlawful imprisonment count. (Pet. at 1.)

Petitioner appealed his convictiorid.(at 2.) On March 4, 2008, the Appellate Division,
Second Departmerfthe “Appellate Division”) affirmed the judgment of the trial court, finding
that, contrary to Petitioner’s contention, he was not deprived of the effectismassiof counsel,
since the reaa as a whole demonstrated that he received meaningful representdamhe v.
Walker, 49 A.D.3d 569(2d Dept.2008). On May 19, 2008, the New York Court of Appeals
(“Court of Appeals”) denied Petitioner’s application for leave to appPabple v. Walker, 10
N.Y. 3d 872 (2008). On July 16, 2014, the Appellate Division denied Petitioner’s application fo
a writ of error coram nobis, finding that Petitioner “failed to establish that lsedemied the
effective assistance of appellate coungople v. Walker, 119 A.D.3d 8212d Dept.2014) On
November 20, 2014, the Court of Appeals denied Petitioner’s application for leave to hppeal t
Appellate Division’s decisiorReoplev. Walker, 24 N.Y.3d 1047 (2014), and on January 13, 2015,
denied reconsideration of that rulinBeople v. Walker, 24 N.Y.3d 1123 (2015).

DISCUSSION

The AEDPA establisisa oneyear statute of limitations for filingleabeas corpus petition.
28 U.S.C. § 2244(d)(1). Under§ 2244d)(1)(A), the oneyear limitatiors period runs from the
“the date on which the judgment became final by the conclusion of direct review gpitiati@n
of thetime for seeking such review.”A conviction becomes final when ti@®-day period for
seeking a writ of certioragxpires McKinney v. Artuz, 326 F.3d 87, 96 (2d Cir. 2003)he
AEDPA alsocontains a statutory taflg provision which stateshat “[tlhe time during which a

properly filed application for State pesbnviction or other collateral review with respect to the

2 Petitioner does not state any facts from which the Court can conchtdritisections (B(D) of § 2244d)(1) apply.
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pertinent judgment or claim is pending shall not be counted toward any period of dimitatier
this subsection.” 28 U.S.C. § 2244(d)(B¥psta v. Artuz, 221 F.3d 117, 119 (2d Cir. 2000).

Aside from the statutory tatlg provision, the AEDPA’s ongear limitations perio@lso
is subject to the doctrine of equitable tollin§ee Holland v. Florida, 560 U.S. 631, 648010)
Jenkins v. Greene, 630 F.3d 298, 302 (2d Ci2010) A court may equitably toll the limitations
period where the petitioner demonstrates that “he has been pursuing his rigatdlgiland “that
some extraordinary circumstance stood in his way and pied&mely filing.” Holland, 560 U.S.
at 649 A “petitioner seeking equitable tolling mugemonstrate a causal relationship between
the extraordinary circumstances on which the claim for equitable tollingarsthe lateness of
his filing, ademonstration that cannot be made if the petitioner, acting with reasonablecdijige
could have filed on time notwithstanding the extraordinary circumstancékins, 630 F.3dat
303 (nternal citation omitted).

Compelling claims for actual innocem alsotoll AEDPA'’s limitations period. Rivas v.
Fischer, 687 F.3d 514, 548 (2d Cir. 2012%ee also United Satesv. Clark, 571 F. App'x 67, 68
(2d Cir. 2014)(“credible and compelling claims afctualinnocencemay be considered even
through an otherwise untimely petitidiiciting McQuigginv. Perkins,  U.S. 133 S.Ct. 1924,
1928 (2013).

A. Equitable Tolling

Petitioner concedes that the Petition is untimely under the AEDPA'’s stalutetafions
whichrequired him to file the Petitionithin one year after his conviction became final on August
18, 2008. $eePet.’s Respat 5-6;Pet.’s Mem. at 4Resp.’s Opp’n at 7.) NonetheleBgtitioner
arguesthat the @urt should equitably toll themitations perioduntil January 201because the

various attorney$e hired did not initiateany postconviction proceedingduring thattime and



retained his case file(Pet.’s Respat 2-6.) Petitioner contends thah October 2008he hired a
law firm to “pursue vacatur of his conviction” atttht this firmreturned his case file in August
2010 without initiating any proceedinggPet.’s Respat 23; 56.) Subsequently, in October
2010, Petitioner hired another attorney wheas reluctant to pursue petitioner's” caaad
returned his file in January 201{d. at 3) Petitioner asserts that tirection of these attorneys
is sufficient toequitablytoll the limitations periodintil January 2011The Court disagrees

In order towarrant equitable tolling, Petitioner musthbw that he acted with reasonable
diligencd.]” Baldayaquev. United Sates, 338 F.3d 145, 153 (2d Cir. 2003 court should ask
if “the petitioner a¢ed] as diligently as reasonably could have been expeateldr the
circumstanced.]” Id. (emphasis in origindl It is the law in theSecond Circuithat “the act of
retaining an attorney does not absolve the petitioner of his responsibility foeewershe
attorneys conduct or the preparation of ghetition” Doev. Menefee, 391 F.3d 147, 175 (2d Cir.
2004) see also Martinez v. Superintendent of E. Corr. Facility, 806 F.3d 27, 33 (2d Cir. 2015).

Here, Petitioner failed t@lemonstrateany degree of diligence in urging the various
attorneys he hired to file his habeas petition or return his caseTiilere is no evidence that
Petitioner madany effortto contact his attorneysncerning the status of his petitjdaced an
impedimentn contacting them, or took steps to obtain his case lilstead, Petitioner waitetd
file his petitionuntil well after the attorneyssoluntarily decided tosend Petitionehis legal
materials which does not demonstrate that he acted with reasatiipnce® See Menefee, 391
F.3dat175 (noting “it would be inequitable to require less diligence from petitioners whblare a

to hire attorneys than from those who are forced to promeest’); Qadar v. United States, 2014

3 Since the Court finds that equitable tolling is not warranted for moredaiharyear, it need not reach Petitioner’s
argument that the doctrine applies from 2011 to February B8&8use he losiis legal documentsSee Harper v.
Ercole, 648 F.3d 132, 34 (2d Cir.2011) (petitioner “is required to show reasonable diligenparBuing his claim
throughout the period he seeks to have tolled”)



WL 3921360, at *9 (E.D.N.Y. Aug. 11, 2014) (noting “it would be nearly impossible to find that
[petitioner]acted with reasonable diligence despite seemingly failing to make diligentyirduir
his counsel as to when his § 2255 fpeti had been or would be filed”).

B. Petitioner’s Actual Innocence Claim

In his March 5, 2015ro se submissionpPetitioner asserts that the statute of limitations
should not foreclosthe Petitiorbecause he is innocent of the crimesabich he wagonvicted.
(See Pet.’s Supp. Resp.Petitioner argues tharoposed testimony from various individuals will
contradict the victim’s testimony at trial and prove his innocente:.a{ 2639.) OnMarch 3,
2017 Petitioner now represented by counsslpplemented his actual innoceremegyuments.
(Pet’s Mem) In that submission, Petitioneupprts his actual innocence claim witfil)
“unaltered phone records,” which show that “it was a factual impossibility tdroper to have
carried on a thirteen (13) minute telephone convensathile committing the crime as allegéd
and (2) the federal pleading transcript of EvBiagier (“Nacier”), a governmentvitness at trial
which undermines his credibility and would have “shifted the jury’s decision on theeutfjt
of his oral testhony. (d. at 2, 5.) While a showing of “actual innocence” may open a “gateway”
through which a time barred habeas petition may pass, that is not the casMt@ueggin v.
Perkins, 133 S. Ct. 1924, 1928 (2013).

The standard to show an actiralocence claimis demanding and permits review only in
the‘extraordinary’ casé. Housev. Bell, 547U.S. 518, 53&82006)(internal citation omitted). An
actual innocence claifimust be both ‘credible’ and ‘compelling.’Rivas, 687 F.3cat541. ‘For
the claim to be'credible; it must be supported bynew reliable evideneewhether it be

exculpatory scientific evidence, trustworthy eyewitness accounts, isacphysical evidenece-

that was not presented at trial.ld. (quotingSchlup v. Delo, 513 U.S. 298, 324 (1995)A claim



is “compelling” where the petitioner demonstrates,thanore likely than not, in light of the new
evidence, no reasonable juror would find him guilty beyond a reasonable-emuiot remove the
double negative, that more likely than not any reasonable juror would have reasonabié doubt.
Id. (quotingHouse, 547 U.S. at 538). At a minimum, a petitioner must “introduce credible new
evidence that thoroughly undermines the evidence supporting the yerylict.” Id. at 543. If a

court finds thatpetitioner’s actual innocence claim is credible and compelling, AEDPA’s
limitations period is tolledRivas, 687 F.3d at 548.

Petitioner'sMarch 5, 2015pro se submissiortontains n@videncehatsupportsa credible
and compellingctual innocencelaim. First, Petitiones challenges to the sufficiency of the trial
evidence areinsufficient to support his claim because ctaal innocence means factual
innocence, not mere legal insufficiericyBousley v. United Sates, 523 U.S. 614, 623 (1993Atke
v. Artus, 2016 WL 4186965, at *4 (E.D.N.Y. Aug. 8, 2016).

Next, Petitionersserts thathe new testimony ofvarious individualssupports his claim
because itcontradictsthe victim’s testimony regardingvents that occurred prior to the
commission of the crime.Pgt.’s Supp. Resp. at-2®.) In his submission, Petitioner describes
the testimony of these individuals atwhterds that the testimony‘will prove that [the victim’s]
testimony at the Grand Jury and at trial that [he] lived {ith] . . . for two years prior to [the
date of the incident] was false.(Pet.’'s Supp. Resp. at 25Fven if Petitioner’'sself-serving
assertios concerningvhat these individuals would say during their testimowiee true, it is not
compelling evidence Here, the crimgfor which Petitioner was convicted occurred during the
late evening hours of March 13, 2005, thdllegedtestimony of these individusimostly relates
to collateral matterbefore that datand timeand d@snot affect the victim’s testimony of what

occurred when Petitioner committed the crirB&ce the testimony Petitioner descrideals only



tangentially with the commission of the crime, it would not miaKenore likely than not that no
reasonable juror would have convicted [the petitionek]¢Quiggin, 133 S. Ctat 1933(internal
citation and quotation marks omitteddccordingy, it is not compelling evidence.

Moreover,even if the purported testimony of these individsalbstantially related to the
facts surrounding Petitioner's commission of the crime, ‘thigdence consisting entirelyof
hearsay statements not credike.” Brown v. United States, 2015 WL 1790234, at *8 (E.D.N.Y.
Apr. 20, 2015). HerePetitioner's submissiomloes not contain affidavits from any of the
individuals detailing their testimonyand therefore the Court has no way of evaluatirige
testimony. See Granados v. Sngas, 2016 WL 6205800, at *6 (E.D.N.Y. Oct. 24, 2016hding
affidavit “based entirely on hearsay, which makes it ‘particularly suspeatier the
circumstancésneither crediblenor compelling evidence).Instead,Petitioner simply describes
what each of these individuals would say during thegtimony and how it supports his claim.
Petitioner’s description of each individual’'s testimony is unreliable hedinsajacks any indicia
of reliability and, without more, is insufficient to support his cl&intee Qadar v. United States,
2014 WL 3921360, at *7 (E.D.N.Y. Aug. 11, 2014Yhe fact that petition&s ‘new evidence’
consists entirely of hearsay statements may not, alone, be determinatiiteiska factor that
weighs against the reliability of the evidence.”).

In hisMarch 3, 201Bupplemental submissipRetitioner arguethat at trial, the Assistant
District Attorney used “doctored, and/or inaccurate [phone] records to convince the jury that [he]
was guilty.” (Pet.’s Supp. Resp. at 7.) According to Petitioner, the unaltered phone hecords

now presents arelear and compelling” proof of his innocence becathey demonstrate that he

4 The Record indicates that Petitioner included signed and notarized vetatesaentwith his2014 motion to vacate
thejudgment in state court. However, the Court cannot ascertain if Petitionedyirgy on those withess statements
in his submission before this Court.



was on the phone when the crime was commitfedl.at 5, 8.) The Court disagrees and finds that
Petitioner'sphone records are not compelling evidence.

Here, Petitioner asserts that based “on the circumstances alleged to have occurred, the
sexual assault would have to have taken place between 10:49 p.m. and 11:2& parth 13,
2005. (Id. at9.) Both sets of phone records show thatitP@ers phone was used from 10:59
p.m. to 11:17 p.m. and again at 11:29 p(hd. at Ex. A, B.) Petitioner concedes thtéte phone
recordsreflect a thirteerminute period when Petitioner's phone was not in uge. at 9.)
However, Petitioner and Respondent disagree as to what may have occurred durithgrteese
minutes. Petitioner contends that it is “virtually impossible for the jury to believe” that he
committed the sexual assault in those thirteen minytdg. Meanwhile, Respondent asserts that
“the thirteeaminute gap . . . provided plenty of time for defendant to ls@xeally assaulted the
victim in the manner sheescribed.” (Resp.’s Supp. Opp’n. at 18.) However, the Court does not
find the circumstances as fantastic as Petitioner deschiBleite the phone records before the jury
did not display certain calls thatcurred after 11:29 p.mwhich Petitionercontends “gave the
jury an incomplete picture of events on the night of the alleged crime,” the recordsldakithe
11:17 p.m. and 11:29 p.m. cali®et.’s Mem. at 6. Based on this fact, the Court is not convinced
“that more likely than not any reasonable juror would have reasonablé ttmitlihe crime could
not have occurred in thirteen minutd3iazv. Bellnier, 974 F. Supp.2d 136, 14B.D.N.Y. 2013)
(citing Schlup v. Delo, 513 U.S. 298, 327 (1995)).

Petitioner’s actual innocence claim contains no arguments that are sutficestablish a
credible claim.”For the claim to bécredible) it must be supported Bbyew reliable evidenee
whether it be exculpatory scientigvidence, trustworthy eyewitness accounts, or critical physical

evidence—that was not presented at trial.Rivas, 687 F.3d at 541 While Petitioner repeatedly



challenges the trial evidence oontends that he was convicted on insufficient evidetite
“actuatinnocence standard is by no means equivalent to the standard ... which govera®tlai
insufficient evidencé See Housev. Bell, 547 U.S. 518, 538, 126 S. Ct. 2064, 165 L. Ed. 2d 1
(2006). Instead, “actual innocericmeans factual innocenceot mere legal insufficiency.
Bousley v. United Sates, 523 US. 614, 623, 118 S. Ct. 1604, 140 L. Ed. 2d 828 (1%3&Xtana
v. Racette, 2016 WL 447716, at *11 (N.D.N.Y. Feb. 4, 208}l lace v. Superintendent of Clinton
Corr. Facility, 2014 WL 2854631, at *8 (S.D.N.Y. June 20, 2014).

Furthermore, e majority of Petitioner’'s “new evidence” is notneutwas either used
in prior motions or wasvailable at the time of trial.See Brown v. United Sates, 2015 WL
1790234 at *7 (E.D.N.Y. Apr. 20, 2015)Nacier’s federal plea minutes from 1996 were available
to Petitioner’s trial counsel, had he decided to order them. (Resp.” Mem. at 8.) Insi¢ad, t
counsel crosexamined Nacier extensively on his conviction and the circumstances urider wh
he pled guilty. Id.)

Similarly, Petitioner’s “newly discovered” statements from several indilsdara hearsay
and are not credibjes already discussed aboiee Qadar v. United States, 2014 WL 3921360,
at*7 (E.D.N.Y. Aug.11, 2014).Nonethelessevenif any evidencaverenew,it is not compelling
Petitioner has not explained how any ibfwould make it “nore likely than notthat] any
reasonable jor would have reasonable douibRivas, 687 F.3d at 543, after the Appellate
Division found that the evidenceras ‘legally sufficient to establisifhis] guilt ... beyond a
reasonable doulit Walker, 49 A.D.3dat569 see also Spurgeonv. Lee, 2015 WL 4610021, at *8
(E.D.N.Y. July 31, 2015) Thus, Petitioner’'s actual innocence claim is not sufficiently credible

and compelling to toll the AEDPA statute of limitations, and the Petition istismned.
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CONCLUSION

For the foregoing reasons, Petitioner’s petition for writ of habeas corpus puts2éit
U.S.C. § 2254 is dismiss@duntimely. Petitioner is denied a certificate of appealability as he has
failed to make d'substantial showing of the denial of a condtonal right.” 28 U.S.C. §
2253(c)(2); see Fed. R. App. P. 22(@jler-El v. Cockrell, 537 U.S. 322, 336 (2003)ucidore
v. New York Sate Div. of Parole, 209 F.3d 107, 112 (2d Cir. 2000). The Court certifies pursuant
to 28 U.S.C. § 1915(a)(3) thatyaappeal from thisemorandum and Order would not be taken
in good faith, and, therefora forma pauperis status is denied for purpose of an app€abpedge

v. United States, 369 U.S. 438, 444-45 (1962).

SO ORDERED.
Dated: Brooklyn, New York
September 3017
/sl
DORA L. IRIZARRY
Chief Judge
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